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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register  | 

system  and  the  public's  role  in  the  development  of  Q 

regulations.  p 

2.  The  relationship  between  the  Federal  Register  and  Code  of  | 

Federal  Regulations.  | 

3.  The  important  elements  of  typical  Federal  Register  t| 

documents.  | 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system.  | 

WHY:  To  provide  the  public  with  access  to  information  necessary  to  | 

research  Federal  agency  regulations  which  directly  affect  them.  H 
There  will  be  no  discussion  of  specific  agency  regulations.  j] 


WASHINGTON,  DC 
(two  briefings) 

WHEN:  May  18  at  9:00  am  and  1:30  pm  | 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
White  House  Conference  on  Aging;  mini-conferences 
applications,  24432-24448 

Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

Agriculture  Department 

See  Farmers  Home  Administration 
See  Forest  Service 

See  Packers  and  Stockyards  Administration 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

PROPOSED  RULES 

Public  assistance  programs: 

Aid  to  families  with  dependent  children  (AFDC)  and 
child  care  programs;  amendments,  24510-24527 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees; 

Oklahoma,  24394 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Poison  prevention  packaging: 

Child-resistant  packaging  requirements — 

Mouthwash  packages  containing  3  grams  or  more  of 
ethanol,  24386-24389 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  24406-24407 

Copyright  Office,  Library  of  Congress 

NOTICES 

Copyright  arbitration  royalty  panels;  list  of  arbitrator 
names,  24486-24487 

Defense  Department 

NOTICES 

Meetings: 

Science  Board  task  forces,  24407 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Orpharm,  Inc.,  24473 


Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

International  Paper  Co.  et  al.,  24473-24474 
Lamb-Grays  Hai^r  Co.,  24474 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Metacomet  Manufacturing  Co.,  Inc.,  et  al.,  24482-24483 
Grants  and  cooperative  agreements;  availability,  etc.; 

Job  Training  Partnership  Act — 

Business  partnership  program,  24474-24481 
NAFTA  transitional  adjustment  assistance: 

Pope  &  Talbot  et  al.,  24485-24486 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions, 
24483-24485 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  24357-24359 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Western  Systems  Power  Pool,  24407-24408 
Grant  and  cooperative  agreement  awards: 

American  Council  for  An  Energy-Efficient  Economy, 
24409-24410 
American  Sun  Co.,  24409 
F.H.  Blake  &  Associates,  24409 

Nevada  Conservation  and  Natural  Resources  Department, 
24410 

Nevada  Emergency  Management  Division,  24410 
Nevada  Human  Resources  Department,  24410-24411 
Pennsylvania  State  University,  24408-24409 
Western  Interstate  Energy  Board,  24421-24422 
Meetings: 

Metal  Casting  Industrial  Advisory  Board,  24411 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Outer  Continental  Shelf  regulations 
Corresponding  onshore  area  designations  for  OCS 
platforms,  24351-24355 
PROPOSED  RULES 
Hazardous  waste: 

Identification  and  listing — 

Organobromine  production  wastes,  24530-24545 
NOTICES 

Municipal  solid  waste  landfill  permit  program;  adequacy 
determinations: 

Campo  Band  of  Mission  Indians,  24422-24428 
Pesticide,  food,  and  feed  additive  petitions: 

Monsanto  Co.,  24429 
Pesticides;  temporary  tolerances: 

Entomopathogen  beauvaria  bassiana,  24428 
Makhteshim-Agan  of  North  America,  Inc.,  et  al.,  24428- 
24429 
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Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24508 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

National  security  import  investigations: 

Crude  oil  and  petroleum  products,  24394-24395 

Farmers  Home  Administration 

PROPOSED  RULES 
Program  regulations: 

Real  estate  title  clearance  and  loan  closing  procedures, 
24362-24371 

Federal  Aviation  Administration 

RULES 

Class  D  airspace,  24344;  24349-24350 
Class  D  and  Class  E  airspace,  24344-24349 
Class  E  airspace,  24341-24344 
PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace,  24382-24383 
Fokker,  24383-24384 

Class  D  and  Class  E  airspace,  24384-24386 
NOTICES 

Airport  noise  compatibility  program: 

Noise  exposure  map — 

Central  Florida  Regional  Airport,  FL,  24502-24503 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 

Hazard  mitigation  and  relocation  assistance,  24355-24357 

NOTICES 

Disaster  and  emergency  areas: 

Illinois,  24429 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Carolina  Power  &  Light  Co.  et  al.,  24411-24414 
Wisconsin  Power  &  Light  Co.  et  al.,  24414-24416 
Environmental  statements;  availability,  etc.: 

A.L.L.  Natural  Resources,  Inc.,  24416 
Natural  gas  certificate  filings: 

Natural  Gas  Pipeline  Co.  of  America  et  al.,  24416-24417 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  24417-24418 
Preliminary  permits  surrender: 

Hydrogroup,  Inc.,  24419 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  24419 
Columbia  Gulf  Transmission  Co.,  24419-24420 
Florida  Gas  Transmission  Co.,  24420 
Iroquois  Gas  Transmission  System,  L.P.,  24420 
Midwest  Gas  Storage  Inc.,  24420 
SEI  Beteiligungs  GmbH,  24421 
SEI  Holdings  VIII,  Inc.,  24421 
Texas  Gas  Transmission  Corp.,  24421 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Davidson  County,  TN,  24503 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  24429-24430 
Freight  forwarder  licenses: 

Hydra  Management,  Inc.,  24430 
Kelly’s  Freight  Forwarders,  Inc.,  et  al.,  24430 
Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 

Automated  Tariff  Filing  and  Information  System  (ATFI) — 
Tariff  cancellations,  24430-24431 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Canadian  National  Railway  Co.,  24503-24504 
Cape  May  Seashore  Lines  et  al.,  24504-24505 

Federal  Reserve  System 

PROPOSED  RULES 

Truth  in  savings  (Regulation  DD): 

Annual  percentage  yields  calculation;  withdrawn,  24376- 
24378 

Credit  interest;  clarification,  24378-24382 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

First  Alliance  Bancorp,  Inc.,  24431 
Signet  Banking  Corp.  et  al.,  24431-24432 
Trans  Financial  Bancorp,  Inc.,  et  al.,  24432 

Fish  and  Wildlife  Service 

RULES 

Alaskan  National  Wildlife  Refuges: 

Kodiak  National  Wildlife  Refuge;  O’Malley  River  Area; 
seasonal  closure,  24564-24566 
PROPOSED  RULES 

Alaskan  National  Wildlife  Refuges: 

Kodiak  National  Wildlife  Refuge;  O’Malley  River  Area; 
seasonal  closure,  24567-24569 
NOTICES 

Endangered  and  threatened  species: 

Recovery  plans — 

Green  pitcher  plant,  24468-24469 
Endangered  and  threatened  species  permit  applications, 
24467-24468 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 

Export  applications — 

Verapamil  Injection,  U.S.P.  2.5  mg/mL,  2  mL  VIAL  and 
4  mL  VIAL,  24448-24449 
Medical  devices: 

Patent  extension;  regulatory  review  period 
determinations — 

Reality  Female  Condom,  24449-24450 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Indiana 

Hurco  Companies,  Inc;  machine  tool  plant,  24395 
Nebraska 

Kawasaki  Motors  Manufacturing  Corp.,  U.S.A.;  utility 
work  trucks  manufacturing  plant,  24395 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Idaho  Panhandle  National  Forests,  ID,  24393 
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Health  and  Human  Services  Department 

See  Aging  Administration 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

PROPOSED  RULES 

Child  care  and  development  block  grants,  24510-24527 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTJCES 

Meetings;  advisory  committees: 

June,  24450-24451 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  24452-24454 
Grant  and  cooperative  agreement  awards: 

Indian  HOME  program,  24454-24463 
Grants  and  cooperative  agreements;  availability,  etc.: 

Public  and  Indian  housing — 

Youth  sports  program,  24548-24557 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretaries  et  al.;  effective  dates  corrected, 
24451-24452 

Assistant  Secretary  for  Public  and  Indian  Housing;  order 
of  succession,  24464-24465 

Native  American  Programs  Field  Office  Administrators, 
24463-24464 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Arbitrage  and  related  restrictions — 

Tax-exempt  bonds;  correction,  24350-  24351 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  24395-24396 
Meetings: 

Exporters’  Textile  Advisory  Committee,  24396 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Calcium  aluminate  cement  and  cement  clinker  from — 
France,  24469 

Devices  for  connecting  computers  via  telephone  lines, 
24470-24471 
Nitromethane  from — 

China,  24470 

Plastic  ball  valves  and  components  assembly  methods, 
24469 

Plastic  encapsulated  integrated  circuits,  24471 
Tape  dispensers,  24470 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Virginia  &  Southwestern  Railway  Co.  et  al.,  24471-24472 


Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments; 

Association  of  Apartment  Owners  of  Harbor  Lights, 
24472 
Privacy  Act: 

Systems  of  records,  24472-24473 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

PROPOSED  RULES 
Minerals  management: 

Mining  claims;  maintenance  and  location  fees;  and 
obsolete  provisions  removal  and  mining  law 
regulations  streamlining,  24572-24584 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  24465 

Environmental  statements:  availability,  etc.: 

American  Girl  Project,  Oro  Cruz  Operation,  CA,  24465- 
24466 

Bald  Mountain/Alligator  Ridge  Project,  NV,  24466 
Oil  and  gas  leases: 

Wyoming,  24466 
Realty  actions;  sales,  leases,  etc.: 

Missouri,  24466-24467 
Oregon,  24467 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Maritime  Administration 

PROPOSED  RULES 

Cargo  preference-U.S.-flag  vessels: 

Available  U.S.-flag  commercial  vessels,  24390-24392 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  apphcations: 
CaUfomia,  24396-24397 
Georgia,  24397-24400 
Nevada,  24400-24401 
Tennessee,  24401-24403 

National  Commission  on  Manufactured  Housing 

NOTICES 

Meetings,  24487-24488 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  24488 
Meetings: 

Dance  Advisory  Panel,  24489-24490 
Expansion  Arts  Advisory  Panel,  24488-24489 
Folk  and  Traditional  Arts  Advisory  Panel,  24489 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 

Annual  list;  correction,  24505 

Importation  eligibility;  determinations,  24505-24506 
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Older  Americans  Month  (Proc.  6687),  24629 
ADMINISTRATIVE  ORDERS 

Rwanda  and  Burundi:  refugee  assistance  (Presidential 
Determination  No.  94-23  of  May  3.  1994),  24625 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention.  24451 


National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Fire  research  program,  24403-24404 
Laboratory  AcciWitation  Program,  National  Voluntary: 
Calibration  laboratories  accreditation  program: 
application  availability.  24405 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Advisor)'  Committee  to  Director.  24451  > 

Recombinant  DNA  molecules  research: 

Actions  under  guidelines 
Proposed.  24618-24622 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  24360-24361 
Marine  sanctuaries: 

Olympic  Coast  National  Marine  Sanctuary,  WA.  24586- 
24615 

Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries.  24359-24360 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council,  24405 
Permits: 

Marine  mammals,  24405-24406 

Nuclear  Regulatory  Commission 
PROPOSED  RULES 
Fitness-for-duty  programs: 

Random  drug  testing  at  nuclear  power  plants.  24373- 
24376 

Practice  rules: 

Domestic  licensing  proceedings — 

Summary  report  on  status  of  rulemaking  petitions: 
frequency  reduction,  24371-24373 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Atlas  Corp.,  24490 

Dailey,  Robert  C.,  24490 

Nuclear  Support  Services.  Inc.,  24490-24491 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  safety  and  health  standards: 

Steel  Erection  Negotiated  Rulemaking  Advisory 
Committee — 

Establishment.  24389 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 

Cattleman’s  Stockyard.  Inc.,  LA,  et  al.,  24393 

Personnel  Management  Office 

PROPOSED  RULES 
Absence  and  leave; 

Use  and  recredit  of  sick  leave  for  Federal  employees. 
24560-24561 

Presidential  Documents 

PROCLAMATIONS 

Special  Observances: 

Asian/Pacific  American  Heritage  Month  (Proc.  6686). 
24627 


Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 

Carbon  fiber  composite  cylinder  technolog)';  symposium. 
24506 

Pipeline  safety: 

Safety  advisory  bulletins — 

Emergency  planning  coordination  between  offshore 
operators  and  producers,  24506-24507 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 
American  Stock  Exchange,  Inc.,  24494-24495 
Government  Securities  Clearing  Corp.,  24491-24494 
Participants  Trust  Co.,  24495-24497 
Applications,  hearings,  determinations,  etc.: 

Merrill  Lynch  KECALP  Growth  Investments  L.P.  1983  et 
al..  24497-24500 


Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Illinois,  24500 
North  Carolina  et  al..  24500 
Oklahoma.  24500 
Tennessee.  24501 

State  Department 

NOTICES 

Arms  Export  Control  Act;  determinations,  24501-24a02 
Environmental  statements;  availability,  etc.: 

Otay  Mesa,  CA;  MG  Industries.  Inc.;  liquid  argon 
pipeline.  24501 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Redlroad  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES  ‘ 

Privacy  Act: 

Systems  of  records.  24507 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  24508 
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Separate  Parts  In  This  Issue 
Part  II 

Department  of  Health  and  Human  Services/Department  of 
Health  and  Human  Services,  Children  and  Families 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l^al  effect  rTK>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxfer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
UCFRPart  71 

[Airspace  Docket  No.  93-ASW-d9] 

Revision  of  Class  E  Airspace: 

DeRidder,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Federal  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Beauregard  Parish  Airport, 
DeRidder,  LA.  The  establishment  of  an 
airport  surveillance  approach  (ASR) 
standard  instrument  approach 
procedure  (SLAP)  has  made  this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  This  action 
provides  adequate  Class  E  airspace  to 
contain  IFR  operations  for  aircraft 
executing  the  SIAP’s  at  Beauregard 
Parish  Airport,  DeRidder,  LA. 

EFFECTIVE  DATE:  0901  u.t.c.,  August  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  L.  Juro,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5591. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24, 1993,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  Airspace  at  Beauregard 
Parish  Airport,  DeRidder,  LA,  was 
published  in  the  Federal  Register  (58 
FR  62059).  An  ASR  approach,  a  SIAP, 
was  developed  for  the  Beauregard 
Parish  Airport,  DeRidder,  LA.  The 
proposal  was  to  revise  the  controlled 


airspace  extending  upward  from  700 
feet  AGL  to  contain  instrument  flight 
rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  en  route  and  terminal 
environments. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Therefore 
the  proposal  is  adopted  with  only 
editorial  changes. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 

1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1994). 
The  Class  E  airspace  designation  Usted 
in  this  document  will  be  pubUshed 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
71)  revises  the  Class  E  airspace  located 
at  DeRidder,  LA,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the 
SIAP’s  at  Beauregard  Parish  Airport, 
DeRidder  LA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C,  app.  1348(a),  1345(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  areas 
extertding  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*  *  •  •  * 

ASW  LA  E5  DeRidder,  LA  [Revised] 

Beauregard  Parish  Airport,  LA 
(lat.  30'’50'02"N.,  long.  93‘’20'22"  W.) 
Runway  36 

(lat.  30°49'22"  N.,  long.  93°20'15"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7  mile 
radius  of  Beauregard  Parish  Airport  and 
within  3.1-miles  each  side  of  the  179  bearing 
from  the  approach  end  of  Runway  36 
extending  from  the  6.7-mile  radius  to  6.9- 
miles  south  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX,  on  May  4, 1994. 
Larry  D.  Gray, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  94-11405  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-05] 

Establishment  of  Class  E  Airspace 
Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Gass 
E  airspace  areas  at  Roswell,  NM;  Enid, 
OK;  and  Lawton,  OK.  Presently,  these 
areas  are  designated  as  Gass  D  airspace 
when  the  associated  control  tower  is  in 
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operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
contiol  towers  located  at  these  areas  are 
closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operations  when  these  control  towers 
are  closed. 

DATES:  Effective  date:  0901  u.t.c.,  June 
23,  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  June  16, 1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
94-AS\V-05,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division, 

Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530;  telephone:  (817)  222- 
5595. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However  after  the  review 
of  the  comments  and,  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Roswell,  NM; 
Enid,  OK;  and  Lawton,  OK.  Currently, 
this  airspace  is  designated  as  Class  D 
when  the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Roswell,  NM;  Enid,  OK; 
and  Lawton,  OK,  when  the  control 
towers  are  closed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991  (56  FR  65645),  airspace  at  an 
airport  with  a  part-time  control  tower 
should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400. 9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p,  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Class  E  airspace  areas 

designated  as  a  surface  area  for  an  airport 

***** 

ASW  NM  E2  Roswell,  NM  [New] 

Roswell  Industrial  Air  Center,  NM 
(lat.  33'’18'05''N.,  long.  104°31'50"  W.) 
Within  a  5-mile  radius  of  Roswell 
Industrial  Air  Center.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASWOKE2  Enid,  OK  [New] 

Enid,  Vance  AFB,  OK 
(lat.  36“20'23"  N.,  long.  97'’54'58"  W.) 

Enid,  Woodring  Municipal  Airport,  OK 
(lat.  36'’22'45"  N.,  long.  97°47'28"  W.) 
Within  a  5.1-mile  radius  of  Vance  AFB  and 
within  a  4.1-mile  radius  of  Woodring 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  OK  E2  Lawton,  OK  (New) 

Lawton  Municipal  Airport,  OK 
(lat.  34‘’34'04"  N.,  long.  98'’25'00"  W.) 

Fort  Sill,  Henry  Post  AAF,  OK 
(lat.  34‘’39'00''  N.,  long.  98‘’24'07"  W.) 
Within  a  4.3-mile  radius  of  Lawton 
Municipal  Airport  and  within  a  4-mile  radius 
of  Henry  Post  AAF  excluding  that  airspace 
within  Restricted  Areas  R-5601A  and 
R-5601B  when  these  restricted  areas  are 
activated.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
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thereafter  be  continuously  published  in  the 
Aiqport/Facility  Directory. 

*  *  «  *  * 

Issued  in  Fort  Worth,  TX,  on  May  4, 1994 
James  A.  Caudle, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  94-11406  Filed  5-10-94,  8;45  am) 
BILUMl  CODE  4910-13-M 

14CFR  Part  71 

[Airspace  Docket  No.  94-ASW-07] 

Establishment  of  Class  E  Airspace 
Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  Baton  Rouge,  LA; 
Lafayette,  LA;  Amarillo,  TX;  and 
Midland,  TX.  Presently,  these  areas  are 
designated  as  Class  C  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  located  at  these  areas  are  closed. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed. 

DATES:  Effective  Date:  0901  u.t.c.,  Jime 
23,  1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  16, 1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
94-ASW-07,  Department  of 
TransjKjrtation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9  AM  and  3  PM.  Monday 
through  Friday,  e.xcept  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Foil  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5595. 
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SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and,  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  areas  at  Baton  Rouge, 

LA;  Lafayette,  LA;  Armarillo,  TX;  and 
Midland,  TX.  Currently,  this  airspace  is 
designated  as  Qass  C  when  the 
associated  control  tower  is  in  operation. 
Nevertheless,  controlled  airspace  to  the 
surface  is  needed  for  IFR  operations  at 
Baton  Rouge,  LA;  Lafayette,  LA; 

Amarillo,  TX;  and  Midland,  TX,  when 
the  control  towers  are  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
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therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedrires  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  for  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  ' 
airport 

***** 

ASW  LA  E2  Baton  Rouge  Metro,  Ryan 
Field,  LA  [New] 

Baton  Rouge  Metro,  Ryan  Field,  LA 
(lat.  30”32'00'' N..  long  91“08'58  "W.) 
Within  a  5-miie  radius  of  the  Baton  Rouge 
Metro,  Ryan  Field.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  E2  Lafayette  Regional  Airport,  LA 
(New) 

Lafayette  Regional  Airport,  LA 
(lat.  30°12'19"  N..  long.  91°59'15"  W.) 
Within  a  5-mile  radius  of  the  Lafayette 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
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thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

***** 

ASWTXE2  AmariUo,  TX  (New) 

Amarillo  International  Airport.  TX 
(lat.  35“13'l(r'N..  long.  101'42'22''  W.) 
Within  a  5-miles  radius  of  Amarillo 
International  Airport.  This  Qass  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  TX  E2  Midland  International  .Mrport, 
TX  INew) 

Midland  International  Airp>ort.  TX 
flat.  31*56'33''  N..  long.  102“12'07"  W.) 
Within  a  5-miles  radius  of  Midland 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Forth  Worth,  TX.  on  May  4.  lflQ4. 
lames  A.  Caudle, 

Acting  Manager.  Air  Traffic  Dh  ision. 
Southwest  Region. 

IFR  Doc.  94-11404  Filed  5-10-94;  8:45  ami 
BILUNQ  CODE  4»10-t3-M 

14CFRPart71 

[Airspace  Docket  No.  94-ANM-10] 

Amendment  to  Class  D  Airspace; 
Aurora,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  E)OT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Aurora,  Buckley  ANG  Base  Airport, 
Colorado,  Class  D  airspace.  It  amends 
the  Class  D  airspace  effective  hours  to 
conform  with  the  control  tower’s  hours 
of  operation  at  the  Buckley  ANG  Base. 
Colorado.  Airspace  reclassification,  in 
effect  as  of  September  16, 1993,  has 
discontinued  use  of  the  terms  “control 
zone"  and  “air  traffic  area,”  replacing 
them  with  the  designation  “Class  D 
airspace."  This  amendment  would  bring 
publications  up  to  date. 

EFFECTIVE  DATE:  0901  VTC,  lune  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  ANM-536.  Federal  Aviation 
Administration.  Docket  No.  94-ANM- 
10, 1601  Lind  Avenue  S.W.,  Renton. 
Washington  98055—4056;  telephone 
number;  (206)  227-2536. 


SUPPLEMENTARY  INFORMATION: 

History 

On  March  23, 1994,  the  FAA 
proposed  to  amend  part  11  of  the 
Federal  Aviation  Regulations  to  eunend 
the  Buckley  ANG  Base  Class  D  airspace 
to  incorporate  “part-time”  information 
into  the  rule  (59  FR  13663;  March  23, 
1994).  Tlie  information  would  provide 
pilots  with  notice  that  the  Class  D 
airspace  would  not  be  effective  during 
certain  periods  of  the  day.  No  comments 
were  received.  Airspace  reclassification, 
in  effect  as  of  September  16, 1993,  has 
discontinued  use  of  the  terms  “control 
zone”  and  “air  traffic  area,”  replacing 
them  with  the  designation  “Class  D 
airspace.” 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  8. 1993).  The 
Class  D  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order.  The 
coordinates  are  in  North  American 
Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at  the 
Buckley  ANG  Base,  Aurora.  Colorado, 
by  adding  information  regarding  the 
times  the  Class  D  airspace  is  effective. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
“significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing  the 
FAA  amends  14  CFR  part  71  as  follow's; 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354la). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000  Genera] 

***** 

ANM  CO  D  Aurora,  CO  (Revised] 

Aurora.  Buckley  ANG  Base.  CO 
(lat.  39°42'36"  N.  long.  104‘’45'29"  W) 

That  airspace  extending  upward  from  the 
surface  to,  but  not  including  7,500  feet  MSL 
within  a  4.4-mile  radius  of  the  Buckley  ANG 
Base,  excluding  that  airspace  within  the 
Denver,  CO,  Class  B  airspace  subarea  A  and 
that  airspace  extending  upward  from  the 
surface  to  and  including  the  Denver  Qass  B 
airspace,  subarea  C  This  Class  D  airspace 
shall  be  effective  during  the  specified  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  dates  and  times 
thereafter,  will  be  continuously  published  in 
the  airport/facility  directory. 

•  •  •  *  • 

Issued  in  Seattle.  Washington,  on  April  21. 
1994. 

Temple  H.  Johnson,  )r.. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

|FR  Doc.  94-11401  Filed  5-10-94;  8:45  am] 
BILUNQ  CODE  «ai0-13-«l 

14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-04] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  areas  at  Fayetteville,  AR;  Fort 
Smith,  AR;  Lake  Charles.  LA;  Monroe, 
LA;  New  Orleans,  LA;  Clovis,  NM; 
Farmington,  NM;  Oklahoma  City,  OK; 
Beaumont.  TX;  Brownsville,  TX;  College 
Station.  TX;  Corpus  Christi,  TX;  Laredo. 
TX;  McAllen,  TX;  San  Angelo,  TX;  San 
Antonio,  TX;  Waco,  TX;  and  Wichita 
Falls,  TX,  by  amending  the  areas’ 
effective  hours  to  coincide  with  the 
associated  control  tower’s  hours  of 
operation.  This  action  also  establi.shes 
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Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required  and  to  provide  adequate  Class 
E  airspace  for  instrument  approach 
procedures  when  lliese  control  towers 
are  closed. 

dates:  Effective  Date:— 090^  UTC,  |une 
23.  1994. 

Comment  Date:  Comments  must  be 
received  on  or  before  June  16. 1994. 

ADDRESSES:  Send  comments  on  the  ride 
in  triplicate  to  Manager.  System 
Management  Branch.  Air  Traffic 
Division.  Southwest  Region.  Docket  No. 
94-ASW-04.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane,  System  Management 
Branch.  Air  Traffic  Division. 

Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth. 

TX  76193-0530;  telephone:  (817)  222- 
5595. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
OATES  section.  However,  after  the  review 
of  any  comments  and.  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  of  the  rule  or 
amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  nile. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Fayetteville,  AR;  Fort  Smith, 

AR;  I.ake  Charles,  LA;  Monroe.  LA;  New 
Orleans,  LA:  Clovis,  NM;  Farmington, 
NM;  Oklahoma  City,  OK;  Beaumont,  TX; 
Brownsville,  TX;  College  Station,  TX: 
Corpus  Christi,  TX;  Laredo.  TX; 

McAllen.  TX;  San  Angelo,  TX;  San 
Antonio.  TX;  Waco,  TX;  and  Wichita 
Falls.  TX,  by  amending  the  areas’ 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  establishes 
Class  E  airspiace  at  these  areas  when  the 
associated  control  tower  is  closed.  Prior 
to  Airspace  Reclassification,  an  airport 
traffic  area  (AT A)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effective 
September  16.  1993,  discontinued  the 
use  of  the  term  “airport  traffic  area”  and 
“control  zone,”  replacing  them  with  the 
designation  “Class  D  airspace.”  The 
former  CZ  was  continuous,  while  the 
fonner  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower’s  hours  of  operation.  This  action 
also  establishes  Class  E  airspace  during 
the  hours  the  control  tower  is  closed. 
The  intended  effect  of  this  action  is  to 
clarify  when  two-way  radio 
communication  with  these  air  traffic 
control  towers  is  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
these  control  towers  are  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16. 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
F,\A  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
and  establish  these  Class  E  airspace 
areas  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(1)) 
are  impracticable  and  contrary  to  the 
public  interest. 

T'he  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  tliem  operationally  current.  It. 
therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866:  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-4AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000  General 

*  «  •  •  • 

ASVV  AR  D  Fayetteville,  AR  (Revised] 
Fayetteville.  Drake  Field,  AR 
(lat.  36^18"  N..  long.  96'’10'13"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.1-mile  radius  of  Drake  Field.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory, 

•  *  •  *  * 

ASVV  AK  D  Fort  Smith.  AR  (Revised) 

Fort  Smith  Municipal  Airport,  AR 
(lat.  35°20TT’N..  long.  94‘‘22'03"  W.) 

Fort  Smith  VORTAC 

(lat.  35'’23T8"  N..  long.  94'’16’17''  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  5-mile  radius  of  Fort  Smith 
Municipal  Airport  and  within  1.3  miles  each 
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side  of  the  240°  radial  of  the  Fort  Smith 
VORTAC  extending  from  the  5-mile  radius  to 
5.6  miles  southwest  of  the  airport  excluding 
that  airspace  within  Restricted  Area  R- 
2401B.  This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times' w'ill 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  D  Lake  Charles,  LA  (RevisiKl) 

Lake  Charles  Regional  Airport,  LA 
(lat.  30°07'33"  N.,  long.  93°13'23"  VV.) 

Lake  Charles  VORTAC 
(lat.  30°08'29"  N..  long.  93°06'20"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
w  ithin  a  5-mile  radius  of  Lake  Charles 
Airport  and  within  1.3  miles  each  side  of  the 
256°  radial  of  Lake  Charles  VORTAC 
extending  from  the  5-mile  radius  of  5.5  miles 
east  of  the  airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  D  Monroe,  LA  [Revised] 

Monroe  Regional  Airport,  LA 
(lat.  32°30'40"  N.,  long.  92°02'15"  VV.) 
Monroe  VORTAC 

(lat.  32°31'01''  N.,  long.  92°02'10''  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.2-mile  radius  of  Monroe  Regional 
Airport  and  within  1.8  miles  each  side  of  the 
063°  radial  of  the  Monroe  VORTAC 
extending  from  the  4.2-mile  radius  to  4.6 
miles  northeast  of  the  airport  and  within  1.8 
miles  each  side  of  the  217°  radial  of  the 
Monroe  VORTAC  extending  from  the  4.2- 
mile  radius  to  4.6  miles  southwest  of  the 
airport.  This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  D  New  Orleans  Lakefront  Airport, 
LA  [Revised] 

New  Orleans  Lakefront  Airport,  LA 
(lat.  30°02'33"  N.,  long.  90°01'41"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.4-mile  radius  of  Lakefront  Airport 
excluding  that  portion  west  of  long. 

90°04'04  "VV.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/'Facility  Directory. 
***** 

ASW  LA  D  New  Orleans  NAS  Alvin 
Callender  Field,  LA  [Revised] 

New  Orleans  NAS  Alvin  Callender  Field,  LA 
(lat.  29°49'31"  N.,  long.  90°02'06"  VV.) 
Harvey  VORTAC 


(lat.  29°51'01"N.,  long.  90°00'10"  W.) 

New  Orleans  NAS  RBN 
(lat.  29°49'05"  N.,  long.  9C°02'12"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.7-mile  radius  of  New  Orleans  NAS 
Alvin  Callender  Field  and  within  1.3  miles 
each  side  of  the  228°  radial  of  the  Hanley 
VORTAC  extending  from  the  4.7-mile  radius 
to  5.6  miles  southwest  of  the  airport  and 
within  1.3  miles  each  side  of  the  058°  radial 
of  the  Harvey  VORTAC  extending  from  the 
4.7-mile  radius  to  6  miles  northeast  of  the 
airport  and  within  2  miles  each  side  of  the 
198°  bearing  of  the  New  Orleans  NAS  RBN 
extending  from  the  4.7-mile  radius  to  6.5 
miles  south  of  the  airport  excluding  that 
airspace  within  the  New  Orleans,  LA,  Class 
B  Airspace  area.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
-times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
AirpKjrt/Facility  Directory. 
***** 

ASW  NM  D  Clovis,  NM  [Revised] 

Clovis,  Cannon  AFB,  NM 

(lat.  34°22'58"N.,  long.  103°19'20"  VV  ) 
Cannon  ILS  Localizer 

(lat.  34°22'24"N.,  long.  103°20'09"  W.) 
Cannon  TACAN 

(lat.  34°22'51"  N.,  long.  103°19'21"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  6,800  feet  .MSL 
within  a  4.6-mile  radius  of  Cannon  AFB  and 
within  1  mile  each  side  of  the  Cannon  ILS 
localizer  northeast  course  extending  from  the 
4.6-mile  radius  to  4.8  miles  northeast  of  the 
airport  and  within  1.3  miles  each  side  of  the 
038°  radial  of  the  Cannon  TACAN  extending 
from  the  4.6-mile  radius  to  4.8  miles 
northeast  of  the  airport  and  within  1.3  miles 
each  side  of  the  304°  radial  of  the  Cannon 
TACAN  extending  firom  the  4.6-mile  radius 
to  5  miles  northwest  of  the  airport  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 

ASW  NM  D  Fannington,  NM  [Revised] 
Farmington,  Four  Comers  Regional  Airport, 
NM 

(lat.  36°44'31"  N.,  long.  100°1.3'47"  VV.) 
Four  Comers  Regional  ILS  Localizer 
(lat  36°44'28"N.,  long.  108°14'27"  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  8,000  feet  MSL 
within  a  4.7-mile  radius  of  Four  Comers 
Regional  Airport  and  within  1  mile  each  side 
of  the  Four  Corners  Regional  ILS  Localizer 
east  course  extending  from  the  4.7-mile 
radius  to  5.4  miles  east  of  the  airport.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  In 
advance  by  a  Notice  to  Aimien.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 


ASW  OK  D  Oklahoma  City  Wiley  Post 
Airport,  OK  [Revised] 

Oklahoma  City  Wiley  Post  Airport.  OK 
(lat.  35°32'03"N.,  long.  97°38'50  ' VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.3-mile  radius  of  Wiley  Post 
Airport  excluding  that  airspace  within  the 
Oklahoma  City,  VVill  Rogers  Airport,  OK, 

Class  C  airspace  area.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
and  times  established  in  advance  hy  a  Notice 
to  Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/ Facility  Directory. 
***** 

ASWTXD  [Revised] 

Beaumont-Port  Arthur,  Jefferson  County 
Airport,  TX 

(lat.  29°57'03"N.,  long.  94°0T15"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5-mile  radius  of  Jefferson  County 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  hy  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directoiy. 
***** 

ASW  TX  D  Brownsville,  TX  [Revised] 

Browntn'ille/South  Padre  Island  International 
Airport,  TX 

(lat.  25°54"25"  N.,  long.  97°25'34"  W.) 
Brownsville  V/ORTAC 
(lat.  25°55'27"  N.,  long.  97°22'32"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Brownsville/ 

South  Padre  Island  International  Airport  and 
within  1.3  miles  each  side  of  the  071°  radial 
of  the  Brownsville  VORTAC  extending  from 
the  4.3-mile  radius  to  4.9  miles  east  of  the 
airport  excluding  that  airspace  in  Mexico. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 

ASW  TX  D  College  Station,  TX  [Revised] 
College  Station.  Easterwood  Field,  TX 
(lat.  30°35'19"N..  long.  96°21'50"  W.) 
College  Station  VORTAC 
(lat.  30°36'18"  N.,  long.  96°25'14"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.2-mile  radius  of  Easterwood  Field 
and  within  2.1  miles  each  side  of  the  108° 
radial  of  the  College  Station  VORTAC 
extending  from  the  4.2-mile  radius  to  5.9 
miles  east  of  the  airport  and  within  1.3  miles 
each  side  of  the  288°  radial  of  the  College 
Station  VORTAC  extending  from  the  4.2-mile 
radius  to  5.3  miles  northwest  of  the  airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
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continuously  published  in  the  Airport/ 

Facility  Directory. 

***** 

ASW  TX  D  Corpus  Christi  NAS,  TX 
[Revised] 

Corpus  Christi  NAS,  TX 

(lat.  27°42'01"N.,  long.  97‘’17'01"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Corpus  Christi 
NAS  excluding  that  airspace  within  the 
Corpus  Christi  International  Airport,  TX, 

Class  C  airspace  area.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
***** 

ASW  TX  D  Laredo,  TX  [Revised] 

Laredo  International  Airport,  TX 
(lat.  27°32'41"N.,  long.  99°27'41"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.3-mile  radius  of  Laredo 
International  Airpiort  excluding  that  airspace 
in  Mexico.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASWTXD  McAllen,  TX  [Revised] 

McAllen,  Miller  International  Airport.  TX 
(lat.  26“10'32"  N.,  long.  98°14'19"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.1-mile  radius  of  Miller 
International  Airport  excluding  that  airspace 
in  Mexico.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  TX  D  San  Angelo,  TX  [Revised] 

San  Angelo,  Mathis  Field.  TX 
(lat.  31'’21'31"  N.,  long.  100°29'45"  W.) 

San  Angelo  ILS  Localizer 
(lat.  31“21'49''N.,  long.  100‘>29'05"  W.) 

San  Angelo  VORTAC 
(lat.  31°22'30"  N.,  long.  100‘’27’18"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,400  feet  MSL 
within  a  4.1-mile  radius  of  Mathis  Field  and 
within  1  mile  each  side  of  the  San  Angelo 
ILS  localizer  northeast  course  extending  from 
the  4.1-mile  radius  to  5.3  miles  northeast  of 
the  airport  and  within  1.3  miles  each  side  of 
the  065°  radial  of  the  San  Angelo  VORTAC 
extending  from  the  4.1-mHe  radius  to  6  miles 
northeast  of  the  airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 


ASW  TX  D  San  Antonio  Randolph  AFB, 

TX  [Revised] 

San  Antonio,  Randolph  AFB,  TX 
(lat.  29°31'47''  N.,  long.  98°16'44"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  a  4.4-mile  radius  of  Randolph  AFB 
excluding  that  airspace  within  the  San 
Antonio  International  Airport,  TX,  Class  C 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *  X  *  *  * 

ASWTXD  Waco,  TX  [Revised] 

Waco  Regional  Airport,  TX 
(lat.  31°36'42''N..long.  97°13'44"  W.) 

Waco,  TSTl-Waco  Airport,  TX 
(lat.  31°38'17"N..long.  97°04'27"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.5-mile  radius  of  Waco  Regional 
Airport  and  within  a  4.4-mile  radius  of  TSTl- 
Waco  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  TX  D  Wichita  Falls,  TX  [Revised] 
Wichita  Falls,  Sheppard  AFB/Wichita  Falls 
Municipal  Airport,  TX 
(lat.  33°59'06"  N.,long.  98°29'32"  W.) 
Wichita  Falls  ILS  Localizer 
(lat.  34°00'32"N.,long.  98°30'07'' W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,500  feet  MSL 
within  a  4.9-mile  radius  of  Sheppard  AFB/ 
Wichita  Fall  Municipal  Airport  and  within  1 
mile  each  side  of  the  Wichita  Falls  ILS 
Localizer  northwest  course  extending  firom 
the  4.9-mile  radius  to  5.7  miles  northwest  of 
the  airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  by  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 

***** 

ASW  AR  E2  Fayetteville,  AR  [New] 

Fayetteville,  Drake  Field,  AR 
(lat.  36°OOT8"N.,long.  94°10'13"W.) 
Within  a  4.1-mile  radius  of  Drake  Field. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advanced  by  a  Notice  to  Airmen.  The 
effective  date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 

ASW  AR  E2  Forth  Smith,  AR  [New] 

Fort  Smith  Municipal  Airport.  AR 


(lat.  35°20'll"N.,long.  94°22'03"  W.) 

Fort  Smith  VORTAC 
(lat.  35°23'18"N.,long.  94°16'17"  W.) 
Within  a  5-mile  radius  of  Fort  Smith 
Municipal  Airport  and  within  1.3  miles  each 
side  of  the  240°  radial  of  the  Fort  Smith 
VORTAC  extending  from  the  5-mile  radius  to 
5.6  miles  southwest  of  the  airport  excluding 
that  airspace  within  Restricted  Area  R- 
2401B.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  LA  E2  Lake  Charles,  LA  [New] 

Lake  Charles  Regional  Airport,  LA 
(lat.  30°07'33"N.,long.  93°13'23"  W.) 

Lake  Charles  VORTAC 
(lat.  30°08'29"N.,long.  93°06'20"  W.) 
Within  a  5-mile  radius  of  Lake  Charles 
Airport  and  within  1.3  miles  each  side  of  the 
256°  radial  of  the  Lake  Charles  VORTAC 
extending  from  the  5-mile  radius  to  5.5  miles 
east  of  the  airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and  time 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  LA  E2  Monroe,  LA  [New] 

Monroe  Regional  Airport,  LA 

(lat.  32°30'40"N.,long.  92°02'15"  W.) 
Monroe  VORTAC 

(lat.  32°31'01"  N.,long.  92°02'10"  W.) 
Within  a  4.2-mile  radius  of  Monroe 
Regional  Airport  and  within  1.8  miles  each 
side  of  the  063°  radial  of  the  Monroe 
VORTAC  extending  from  the  4.2-mile  radius 
to  4.6  miles  northeast  of  the  airport  and 
within  1.8  miles  each  side  of  the  217°radial 
of  the  Monroe  VORTAC  extending  from  the 
4.2-mile  radius  to  4.6  miles  southwest  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  E2  New  Orleans  Lakefront 
Airport,  LA  [New] 

New  Orleans  Lakefrtant  Airport,  LA 
(lat.  30°02'33"  N.,long.  90°01'41"  W.) 
Within  a  4.4-mile  radius  of  Lakefront 
Airport  excluding  that  portion  west  of  long. 
90°04'03"W.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  LA  E2  New  Orleans  NAS  Alvin 
Callender  Field,  LA  [NEW] 

New  Orleans  NAS  Alvin  Callender  Field.  LA 
(lat.  29°49'31"  N..  long.  90°02'06''  W.) 
Harvey  VORTAC 
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(lat  29‘’51'01"  N.,  long.  90°00'10"  W.) 

New  Orleans  NAS  RBN  ' 

(lat.  29'’49'05"  N..  long.  90®02'12"  W.) 
Within  a  4.7-mile  radius  of  New  Orleans 
NAS  Alvin  Callender  Field  and  within  1.3 
miles  each  side  of  the  228°  radial  of  the 
Harvey  VORTAC  extending  from  the  4.7-mile 
radius  to  5.6  miles  southwest  of  the  airport 
and  within  1.3  miles  each  side  of  the  058° 
radial  of  the  Harvey  VORTAC  extending  from 
the  4.7-mile  radius  to  6  miles  northeast  of  the 
airport  and  within  2  miles  each  side  of  the 
198°  bearing  of  the  New  Orleans  NAS  RBN 
extending  from  the  4.7-mile  radius  to  6.5 
miles  south  of  the  airport  excluding  that 
airspace  within  the  New  Orleans,  LA,  Class 
B  Airspace  area.  This  Class  E  airspace  area 
is  effective  during  the  sp>eciric  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASWNME2  Qovis.  NM  [New] 

Clovis,  Cannon  AFB,  NM 
(lat.  34°22'58"N..  long.  103°19'20"  W.) 
Cannon  ILS  Localizer 
(lat.  34*22'24"  N..  long.  103°20'09"  W.) 
Cannon  TACAN 

(lat.  34°22’51"N.,  long.  103°19'21'' W.) 
Within  a  4.6-mile  radius  of  Cannon  AFB 
and  within  1  mile  each  side  of  the  Cannon 
ILS  localizer  northeast  course  extending  from 
the  4.6-mile  radius  to  4.8  miles  northeast  of 
the  airport  and  within  1.3  miles  each  side  of 
the  038°  radial  of  the  Cannon  TACAN 
extending  from  4.6-mile  radius  to  4.8  miles 
northeast  of  the  airport  and  within  1.3  miles 
each  side  of  the  304°  radial  of  the  Cannon 
TACAN  extending  from  the  4.6-mile  radius 
to  5  miles  northwest  of  the  airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
times  will  thereafter  be  continuously 
published  in  the  Airpiort/Facility  Directory. 
***** 

ASW  NM  E2  Farmington,  NM  [New] 
Farmington,  Four  Comers  Regional  Airport, 
NM 

(lat.  36°44'31"  N.,  long.  108°13'47''  W.) 
Four  Comers  Regional  ILS  Localizer 
(lat.  36°44'28"N.,  long.  108°14'27"  W.) 
Within  a  4.7-mile  radius  of  Four  Comers 
Regional  Airport  and  within  1  mile  each  side 
of  the  Four  Comers  Regional  ILS  Localizer 
east  course  extending  from  the  4.7-mile 
radius  to  5.4  miles  east  of  the  airport.  This 
Class  E  airspace  area  is  elective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 

ASW  OK  E2  Oklahoma  City  Wiley  Post 
Airport,  OK  [New] 

Oklahoma  City  Wiley  Post  Airport,  OK 
[lat.  35°32'03"  N..  long.  97°38'50"  W.) 
Within  a  4.3-mile  radius  of  Wiley  Post 
Airport  excluding  that  airspace  within  the 
Oklahoma  City,  Will  Rogers  Airport,  OK, 


ASWTXE2  Laredo,  TX  [New] 


Class  C  airspace  area.  This  Qass  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

A.SWTXE2  Beaumont,  TX  [New] 
Beauraont-Port  Arthur,  Jefferson  County 
Airport,  TX 

(lat.  29°57'03"  N..  long.  94°01'15''  W.) 
Within  a  5-mile  radius  of  Jefferson  County 
Airport,  this  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASW  TX  E2  Brownsville,  TX  [New] 
Brownsville/South  Padre  Island  International 
Airport,  TX 

(lat.  25°54'25"  N.,  long.  97°25'34"  W.) 
Brownsville  VORTAC 
(lat.  25°55'27"  N.,  long.  97°22'32''  W.) 
Within  a  4.3-mile  radius  of  Brownsville/ 
South  Padre  Island  International  Airport  and 
within  1.3  miles  each  side  of  the  071°  radial 
of  the  Brownsville  VORTAC  extending  frtim 
the  4.3-mile  radius  to  4.9  miles  east  of  the 
airport  excluding  that  airspwce  in  Mexico. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be  continously 
published  in  the  Airport/Facility  Directory. 
***** 

ASW  TX  E2  College  Station,  TX  [New] 
College  Station.  Easterwood  Field,  TX 
(lat.  30°35'19"  N.,  long.  96°21'50''  W.) 
College  Station  VORTAC 
(lat.  30°36'18''  N.,  long.  96°25'14''  W.) 

-  Within  a  4.2-mile  radius  of  Easterwood 
Field  and  within  2.1  miles  each  side  of  the 
108°  radial  of  the  College  Station  VORTAC 
extending  from  the  4.2  mile  radius  to  5.9 
miles  east  of  the  airport  and  within  1.3  miles 
each  side  of  the  288°  radial  of  the  College 
Station  VORTAC  extending  from  the  4.2-mile 
radius  to  5.3  miles  northwest  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

***** 

ASW  TX  E2  Corpus  Chrisli  NAS,  TX  [New] 
Corpus  Christi  NAS,  TX 
(lat.  27°42'01"  N.,  long.  97°17'01"  W.) 
Within  a  4.3-mile  radius  of  Corpus  Christi 
NAS  excluding  that  airspace  within  the 
Corpus  Christi  International  Airport,  TX, 
Class  C  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 


Laredo  International  Airport,  TX 
(lat.  27°32'41"  N..  long.  99°27'41"  W.) 
Within  a  4.3-mile  radius  of  Laredo 
International  Airport  excluding  that  airspace 
in  Mexico.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 


McAllen,  Miller  International  Airport,  TX 
(lat.  26°10'32"  N.,  long.  98°14'19"  W.) 
Within  a  4.1-mile  radius  of  Miller 
International  Airport  excluding  that  airspace 
in  Mexico.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASWTXE2  San  Angelo,  TX  [New] 

San  Angelo,  Mathis  Field,  TX 
(lat.  31°21'31"  N.,  long.  100°29'45'' W  ) 

San  Angelo  ILS  Localizer 
(lat.  31°21'49''  N.,  long.  100°29'05"  W.) 

San  Angelo  VORTAC 
(lat.  31°22'30"  N.,  long.  100°27'18"  W.) 
Within  a  4.1-mile  radius  of  Mathis  Field 
and  within  1  mile  each  side  of  the  San 
Angelo  ILS  localizer  northeast  course 
extending  from  the  4.1-mile  radius  to  5.3 
miles  northeast  of  the  airport  and  within  1.3 
miles  each  side  of  the  065°  radial  of  the  San 
Angelo  VORTAC  extending  from  the  4.1-mile 
radius  to  6  miles  northeast  of  the  airport. 

This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

ASW  TX  E2  San  Antonio,  Randolph  AFB, 
TX  [New] 

San  Antonio,  Randolph  AFB,  TX 
(lat.  29°31'47"N.,  long.  98°16'44'' W.) 
Within  a  4.4-mile  radius  of  Randolph  AFB 
excluding  that  airspace  within  the  San 
Antonio  International  Airport,  TX,  Class  C 
airspace  area.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASWTXE2  Waco,  TX  [New] 

Waco  Regional  Airport,  TX 
(lat.  31°36'42''  N.,  long.  97°13'44''  W.) 
Waco,  TSTl-Waco  Airport,  TX 
(lat.  31°38'17''  N.,  long.  97°04'27"  W.) 
Within  a  4.5-mile  radius  of  Waco  Regional 
Airport  and  within  a  4.4-mile  radius  of  TSTI- 
Waco  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 


ASWTXE2  McAllen,  TX  [New] 
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thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

***** 

ASWTXE2  Wichita  Falls,  TX  (New! 
Wichita  Falls,  Sheppard  AFB/Wichita  Falls 
Municipal  Airport,  TX 
(lat.  33°59'06"  N..  long.  98®29'32"  W.) 
Wichita  Falls,  ILS  Localizer 
(lat.  34°00'32''  N.,  long.  98°30'07''  W.) 
Within  a  4.9-mile  radius  of  Sheppard  AFB/ 
Wichita  Falls  Municipal  Airport  and  within 
1  mile  each  side  of  the  Wichita  Falls  ILS 
Localizer  northwest  course  extending  from 
the  4.9-mile  radius  to  5.7  miles  northwest  of 
the  airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Fort  Worth,  TX,  on  May  4, 1994. 
James  A.  Caudle, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  94-11403  Filed  5-10-94:  8:45  am) 
BILLING  cooe  4»10-13-M 


14CFRPart  71 

[Airspace  Docket  No.  94-^SW-06] 

Modification  of  Ciass  D  Airspace: 
Austin,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Austin,  TX,  by 
amending  the  areas’  effective  hours  to 
coincide  with  the  associated  control 
tower’s  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 

DATES:  Effective  date:  0901  UTC,  June 
23,  1994. 

Comment  date:  Comments  must  be 
received  on  or  before  Jime  16, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
94-ASW-06,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Forth  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 


examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Forth  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division, 

Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530;  telephone;  (817)  222- 
5595. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES”  section.  However,  after  the 
review  of  the  comments,  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings,  extend  the  effective  date  of 
the  rule  or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Austin,  TX  by  amending  the 
areas’  effective  hours  to  coincide  with 
the  associated  control  tower’s  hours  of 
operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  this  airport.  However,  Airspace 
Reclassification,  effective  September  16, 
1993,  discontinued  the  use  of  the  term 
“airport  traffic  area”  and  “control 
zone,”  replacing  them  with  the 
designation  “Class  D  airspace.”  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraphs  5000  of 
FAA  Order  7400.9A  dated  June  17, 

1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 

The  Class  D  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  modify  this  Class  D  airspace 
area  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  these 
areas.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  94-24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000  General 
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ASW  TX  D  Austin  Bergstrom  AFB,  TX 
IRevised] 

Austin,  Bergstrom  AFB,  TX 
(lat.  30*11'42"  N..  long.  97°40'37"  W.) 
Bergstrom  ILS  Localizer 
(lat.  30*13'01"N.,  long.  9r40'46"W.) 
Bergstrom  TACAN 

(lat.  30°11'51"  N.,  long.  97“40'59"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.6-mile  radius  of  Bergstrom  AFB 
and  within  1  mile  each  side  of  the  Bergstrom 
ILS  localizer  south  course  extending  from  the 
4.6-mile  radius  to  5  miles  south  of  the  airport 
and  within  1.3  miles  each  side  of  the  170® 
radial  of  the  Bergstrom  TACAN  extending 
from  the  4.6-mile  radius  to  5  miles  south  of 
the  airport  excluding  that  airspace  within  the 
Austin,  Robert  Mueller  Municipal  Airport, 
TX,  Class  C  airspace  area.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

*  •  •  *  * 

Issued  in  Fort  Worth,  TX,  on  May  4, 1994. 
James  A.  Caudle, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  94-11402  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD  8476;  TD  8425] 

RIN  1545-AR05;  1545-AP09;  1545-AJ83 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds;  Information  Reporting  for  Tax- 
Exempt  Bond  Issues;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8476,  and  TD  8425),  whi^  were 
puhUshed  in  the  Federal  Register  for 
Friday,  June  18. 1993  (58  FR  33510)  and 
Wedne^ay,  August  12, 1992  (57  FR 
36001),  respectively.  The  final 
regulations  relate  to  the  arbitrage  and 
related  restrictions  applicable  to  tax- 
exempt  bonds  issued  by  State  and  local 
governments;  and  information  reporting 
requiremfflits  for  tax-exempt  bonds. 
EFFECTIVE  DATES:  Sections  1.148-3  and 
1.148-10  are  effective  on  July  1, 1993. 
Section  l,149(e)-l  is  effective  on 
August  12, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo,  (202)  622-3980  (not 
a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  correcting  amendments 
are  under  sections  148  and  149  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  TD  8476  and  TD  8425 
contains  errors  that  may  prove  to  bo 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

part  1— {AMENDED] 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows; 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.148-3  is  amended  as 
follows: 

1.  Revise  Example  1  of  paragraph  (j). 

2.  Add  paragraph  (iii)(D)  to  Example 
2  of  paragraph  (j). 

§1.148-3  General  arbitrage  rebate  rules. 
***** 

(j)  ‘  * 

Example  1.  Calculation  and  payment  of 
rebate  for  a  fixed  yield  issue,  (i)  Facts.  On 
January  1, 1994,  City  A  issues  a  fixed  yield 
issue  and  invests  all  the  sale  proceeds  of  the 
issue  ($49  million).  There  are  no  other  gross 
proceeds.  The  issue  has  a  yield  of  7.0000 
p)ercent  per  year  compounded  semiannually 
(computed  on  a  30  day  month/ 360  day  year 
basis).  City  A  receives  amounts  from  the 
investment  and  immediately  expends  them 
for  the  governmental  purpose  of  the  issue  as 
follows: 


Date 

Amount 

2/1/94 . 

$3,000,000 

5/1/94 . . . 

5,000,000 

1/1/95 . 

5,000,000 

9/1/95 . 

20,000,000 

3/1/96 . 

22,000,000 

(ii)  First  computation  date.  (A)  City  A 
chooses  January  1, 1999,  as  its  first 
computation  date.  This  date  is  the  latest  data 
that  may  be  used  to  compute  the  first 
required  rebate  installment  payment.  The 
rebate  amount  as  of  this  date  is  computed  by 
determining  the  future  value  of  the  receipts 
and  the  payments  for  the  investment  The 
compounding  interval  is  each  6-month  (or 
shorter)  peri^  and  the  30  day  month/360 
day  year  basis  is  used  because  these 
conventions  were  used  to  compute  yield  on 
the  issue.  The  future  value  of  these  amounts, 
plus  the  computation  credit,  as  of  January  1, 
1999,  is: 


Date 

Receipts 

(payments) 

FV  (7.0000 
percent) 

1/1/94  ... 

($49,000,000) 

($69,119,339) 

2/1/94  ... 

3,000,000 

4,207,602 

5/1/94  ... 

5,000,000 

6,893,079 

1/1/95  ... 

5,000,000 

6,584,045 

1/1/95  ... 

(1,000) 

(1.317) 

9/1/95  ... 

20,000,000 

25,155.464 

1/1/96  ... 

(1.000) 

1,229) 

3/1/96  ... 

22,000,000 

26,735,275 

1/1/97  ... 

(1,000) 

(1.148) 

Rebate 

amou- 

nt  (1/ 

01/99) 

452,432 

(B)  City  A  pays  90  percent  of  the  rebate 
amount  ($407,189)  to  the  United  States 
within  60  days  of  January  1, 1999. 

(iii)  Second  computation  date.  (A)  On  the 
next  required  computation  date,  January  1, 
2004,  the  future  value  of  the  payments  and 
receipts  is: 


Date 

Receipts 

(payments) 

FV  (7.0000 
percent) 

1/1/99  . 

$452,432 

$638,200 

Rebate  amount 

(1/01/04)  . 

638,200 

(B)  As  of  this  computation  date,  the  future 
value  of  the  payment  treated  as  made  on 
January  1, 1999,  is  $574,380,  which  equals  at 
least  90  percent  of  the  rebate  amount  as  of 
this  computation  date  ($638,200  x  0.9),  and 
thus  no  additional  rebate  payment  is  due  as 
of  this  date. 

(iv)  Final  computation  date.  (A)  On 
January  1,  2009,  City  A  redeems  all  the 
bonds,  and  thus  this  date  is  the  final 
computation  date.  The  future  value  of  the 
receipts  and  payments  as  of  this  date  is: 


Date 

Receipts 

(payments) 

FV  (7.0000 
percent) 

1/1/04  . 

$638,200 

$900^44 

1/1/09  . 

(1,000) 

(1.000) 

Rebate 

amount  (1/ 

01/09) . 

899,244 

(B)  As  of  this  computation  date,  the  future 
value  of  the  payment  made  on  January  1, 
1999,  is  $810,220  and  thus  an  additional 
rebate  payment  of  $89,024  is  due.  This 
payment  reflects  the  future  value  of  the  10 
percent  unpaid  portion,  and  thus  would  not 
be  owed  had  the  issuer  paid  the  full  rebate 
amount  as  of  any  prior  computation  date. 

Example  2.  Calculation  and  payment  of 
rebate  fora  variable  yield  issue.  *  *  * 

(iii).  •  . 

(D)  If  the  yield  during  the  second 
computation  period  were,  instead,  7.0000 
percent,  the  rebate  amount  computed  as  of 
July  1, 1999,  would  be  $1,320,891.  The  future 
value  of  the  payment  made  on  July  1, 1999, 
would  be  $1,471,007,  and,  therefore,  Qty  B 
would  have  overpaid  the  rebate  amount  by 
$150,116. 

***** 
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Par.  3.  Section  1.148-10(d)  is 
amended  by  revising  the  ninth  and 
tenth  sentence  of  Example  1  as  follows: 

§  1.148-10  Anti-abuse  rules  and  authority 
of  Commissioner. 

•  •  *  *  Ik 

(d) *  •  • 

Example  1.  *  *  *  The  Bank  note  and  the 
1994  issue  have  different  prepayinent  terms. 
The  City  does  not  reasonably  expect  to  treat 
prepayments  of  the  Bank  note  as  grass 
process  of  the  1994  issue.  •  •  • 

«r  «  *  •  * 

Par.  4.  Section  1.149(e)— 1  is  amended 
by  revising  paragraphs  (e)(3)(i)  and 
(e)(4)  as  follows: 

§  1.149(e)-1  Information  reporting 
requirement  for  tax-exempt  bonds. 

•  *  •  *  * 

(e) *  *  * 

(3) *  *  • 

(i)  Bond.  The  date  of  issue  of  a  bond 
is  determined  under  §  1.150-1. 

•  •  *  *  • 

(4)  Issue  price.  The  term  “issue  price" 
has  the  same  meaning  given  the  tenn 
under  §  1.148-l(b). 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistasit  Chief 
Counsel  ( Corporate). 

IFR  Doc.  94-11219  Filed  5-6-94;  9:52  aral 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

AOCFRPart  55 

[FRL-4883-9] 

Outer  Continental  Shelf  Air 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  its  decision 
not  to  change  the  corresponding 
onshore  area  (“CX)A”)  designations  for 
outer  continental  shelf  (“(XS”) 
platforms  Habitat,  Henry,  Hillhouse, 
Houchin,  Hogan,  and  Union  A,  B,  and 
C  (collectively,  the  “OCS  platforms”). 
This  decision  on  the  reconsideration 
proceeding  was  proposed  in  the  Federal 
Register  on  November  19, 1993. 
Pursuant  to  petitions  filed  by  Unocal 
and  Ventura,  the  reconsideration 
proceeding  was  convened  on  March  16, 
1993  to  determine  whether  the  COA  for 
the  OCS  platforms  should  be  changed  to 
the  Ventura  County  Air  Pollution 
Control  District  (“Ventura  County 
APCD"  or  “VCAPCD”).  The  COA  for 
these  platforms  is  currently  the  Santa 
Barbara  County  Air  Pollution  Control 


District  (“Santa  Barbara  Coimty  APCD” 
or  “SBCAPCD”)  as  established  in  the 
final  OCS  rule  promulgated  September 
4, 1992.  The  intended  effect  of  this 
document  is  to  finalize  the  designation 
of  the  Santa  Barbara  County  APCD  as 
the  COA  for  the  OCS  platforms  so  that 
the  sources  can  comply  with  the  OCS 
air  regulations  (40  CFR  part  55)  by  the 
September  4. 1994  compliance  date. 
EFFECTIVE  DATE:  This  action  is  effective 
on  June  10. 1994. 

ADDRESSES:  Material  relevant  to  the 
COA  designations  for  the  OCS  platforms 
listed  above  can  be  found  in  EPA  docket 
A-91-76.  This  docket  is  available  for 
public  inspection  and  copying  at  the 
following  locations: 

U.S.  Enviro.nmental  Protection 
Agency,  Region  9,  Air  and  Toxics 
Division,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460. 

These  locations  are  open  to  the  public 
Monday  through  Friday,  9  a.m.  to  5 
p.m.,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemttking  Section 
(A-5-3).  Air  and  Toxics  Division.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105.  (415)  744-1197. 

SUPPLEMENTARY  INFORMATION; 
Background 

On  September  4,  1992,  EPA 
promulgated  the  OCS  rule  (40  CFR  part 
55)  in  the  Federal  Register  pursuant  to 
section  328  of  the  Clean  Air  Act  (the 
“Act”).  (57  FR  40792).  The  OCS  rule 
established  requirements  to  control  air 
pollution  finm  OCS  sources  in  order  to 
attain  and  maintain  Federal  and  state 
ambient  air  quality  standards  and  to 
comply  wdth  the  provisions  of  part  C  of 
title  I  of  the  Act.  The  rule  applies  to  all 
OCS  sources  located  offshore  of  the 
United  States  except  for  those  located  in 
the  Gulf  of  Mexico  west  of  87.5  degrees 
longitude.  The  Act  requires  new  OCS 
sources  (as  defined  in  section  111(a))  to 
comply  wdth  the  OCS  rule  immediately 
upon  promulgation,  and  existing 
sources  to  comply  24  months  thereafter, 
or  by  September  4, 1994. 

Pursuant  to  section  328,  the 
requirements  for  sources  located  within 
25  miles  of  a  state’s  seaward  boundary 
must  be  the  same  as  would  be 
applicable  if  the  sources  were  located  in 
the  COA.  The  Administrator  designated 
the  nearest  onshore  area  ("NOA”)  as  the 
COA  for  all  existing  and  proposed 
sources  offshore  of  California  in  the 


preamble  to  the  final  rule.  *  If  an  area 
other  than  the  NOA  desires  to  become 
the  COA,  that  area  must  submit  a 
request  and  make  a  demonstration 
pursuant  to  40  CFR  55.5. 

On  November  2  and  3, 1992,  Union 
Oil  Company  of  California,  Pacific 
Operators.  Inc.  d.b.a.  Pacific  Operators 
Offshore,  Inc.,  and  Texaco  Exploration 
and  Production  Inc.  (collectively, 
“Unocal”)  and  the  Ventura  County 
APCD  filed  petitions  for  reconsideration 
with  EPA.  asking  EPA  to  reconsider  the 
COA  designations  for  the  OCS  platforms 
Habitat,  Henry.  Hillhouse,  Houchin, 
Hogan,  and  Union  A,  B.  and  C.  The 
Ventura  County  APCD  and  Unocal  also 
filed  petitions  for  review  in  the  Courts 
of  Appeal  for  the  District  of  Columbia 
and  the  Ninth  Circuits,  but  these  cases 
have  been  stayed  pending  EPA’s  review 
of  their  petitions  for  reconsideration.  ? 

EPA  granted  the  parties'  requests  for 
reconsideration  on  March  16, 1993.  The 
parties  agreed  to  a  June  15, 1993 
deadline  for  the  submittal  of  a 
stringency  analysis  and  any  other 
relevant  data  by  the  Ventura  Coimty 
APCD  and  the  Santa  Barbara  County 
APCD.  Rules  applicable  to  OCS  sources 
that  were  already  adopted  by  both  the 
Ventura  and  Santa  Barbara  ^unty 
APCDs  as  of  September  4, 1992,  the  date 
of  the  OCS  rule  promulgation  and  the 
version  of  the  rule  to  which  the  petition 
pertains,  were  to  be  used  for  the 
stringency  comparison.  EPA  encouraged 
the  parties  to  work  together  to  reach 
consensus  on  as  many  issues  as 
possible.  The  Santa  Barbara  County 
APCD  agreed  to  submit  any  issues  and 
information  to  EPA  by  June  15,  as 
opposed  to  after  EPA's  proposal,  to 
facilitate  a  timely  resolution.  On  June 
15, 1993,  both  the  Ventura  County 
APCD  and  the  Santa  Barbara  APCD 
submitted  the  relevant  information  to 
EPA. 

Pursuant  to  §  55.5  (b).  the  chief 
executive  officer  of  an  APCD,  such  as 
the  Ventura  County  APCD,  who  believes 
that  the  District  has  more  stringent  air 
pollution  control  requirements  than  the 
NOA  for  a  proposed  OCS  source,  may 
submit  a  request  to  EPA  for  the  APCD 


*  The  COA  designations  were  codified  on  March 
16.  1993.  58  FR  14157. 

1  Ventura  County  Air  Pollution  Control  District  v. 
U.S.  EPA.  No.  92-1572  (D.C  Cit.  Nov.  3, 1992); 
Ventura  County  Air  Pollution  Control  District  v. 

U.S.  EPA.  No.  92-70730  (9th  Cir.  Nov.  3,  19921: 
Union  Oil  Co.  v.  U.S.  EP.\.  No.  92-1570  (D.C.  Cir. 
Nov.  21.  1992);  Union  Oil  Co.  v.  U.S.  EPA.  No. 
70727  (9th  Cir.  Nov.  3. 1992).  In  addition,  the  Santa 
Barbara  County  APCD  filed  a  petition  for  review  of 
the  OCS  rule  in  the  Court  of  Appeals  for  the  District 
of  Columbia.  Santa  Barbara  County  Air  Pollution 
Control  District  w.  EPA.  No.  92-1569  (D.C  Cir  Nov. 
2. 1992),  and  intervened  in  the  four  Unocal  and 
Ventura  County  APCD  actions. 
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to  be  designated  as  the  COA.  The 
Ventura  County  APCD  submitted  such  a 
request  for  the  OCS  platforms  at  issue. 

In  order  to  substantiate  its  request,  the 
Ventura  County  APCD,  not  being  the 
NOA,  must  make  a  demonstration  that: 

(1)  The  Ventura  County  APCD  has  more 
stringent  requirements  with  respect  to 
the  control  and  abatement  of  air 
pollution  than  the  Santa  Barbara  County 
APCD;  (2)  the  emissions  from  the  CXZS 
platforms  are  or  w’ould  be  transported  to 
tlie  Ventura  County  APCD;  and  (3)  the 
transported  emissions  would  affect  the 
Ventura  County  APCD’s  effort  to  attain 
or  maintain  a  Federal  or  state  ambient 
air  quality  standard  or  to  comply  with 
the  requirements  of  part  C  of  title  1  of 
the  Act,  taking  into  account  the  effect  of 
air  pollution  control  requirements  that 
would  be  imposed  if  the  Santa  Barbara 
County  APCD  were  designated  as  the 
COA.  §  55.5(b)(2). 

EPA  examined  the  material  submitted 
by  the  Ventura  County  APCD  and  the 
Santa  Barbara  County  APCD  regarding 
EPA’s  COA  designation  for  the  OCS 
platforms  at  is.sue.  The  submittal  was 
evaluated  on  a  rule  by  rule  basis 
comparing  the  rules’  requirements, 
standards,  and  exemptions.  A  copy  of 
this  evaluation  is  contained  in  the 
Technical  Support  Document  (TSD) 
dated  September  24, 1993.  In  response 
to  comments,  EPA  has  prepared  a 
supplement  to  the  TSD  dated  February 
23, 1994.  After  review  of  the  submitted 
analyses,  EPA  determined  that  Ventura 
County  did  not  demonstrate  that  the 
Ventura  County  APCD’s  requirements 
are  more  stringent  with  respect  to  the 
control  of  air  pollutants  than  those  of 
the  Santa  Barbara  County  APCD.  For 
this  reason,  EPA  is  finalizing  the 
decision  not  to  change  the  OCS  platform 
COA  designations. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  proposed  action  to  deny 
Ventura  APCD’s  request  to  be 
designated  the  COA.  58  FR  61041.  EPA 
received  comments  from  the  Ventura 
Coimty  APCD,  the  Santa  Barbara  County 
APCD,  Pacific  Operators  Offshore,  Inc. 
and  Unocal.  These  comments  and  the 
responses  are  summarized  below: 

1.  Ground  Rules  To  Be  Used  for  the 
Stringency  Analysis 

1-1.  Comment:  EPA  violated  and 
ignored  its  own  established  ground 
rules  for  the  stringency  determination 
by  relying  on  Santa  Barbara’s 
interpretation  of  Rule  331.  EPA 
established  ground  rules  for  the 
stringency  analysis  that  among  other 
things  established  the  requirement  that 
actual  rule  language  must  be  used  to 


determine  which  agencies’  rules  would 
result  in  greater  emission  reductions, 
and  that  innovative  interpretations 
would  not  be  allowed. 

Response:  EPA  disagrees  that  it 
violated  established  ground  rules  for  the 
analysis.  EPA  established  the  following 
requirements  for  the  reconsideration 
proceedings:  (1)  The  criteria  outlined  in 
40  CFR  55.5  must  be  used;  and  (2)  the 
date  of  September  4,  1992  should  be 
used  for  rule  comparisons. 

Section  55.5  states  that  the  area 
requesting  to  be  designated  the  COA  in 
place  of  the  NOA  must  demonstrate 
that: 

a.  The  area  has  more  stringent 
requirements  with  respect  to  the  control 
and  abatement  of  air  pollution  than  the 
NOA; 

b.  The  emissions  from  the  source  are 
or  would  be  transported  to  the 
requesting  area;  and 

c.  The  transported  emissions  w’ould 
affect  the  requesting  area’s  efforts  to 
attain  or  maintain  a  Federal  or  state 
ambient  air  quality  standard  or  to 
comply  with  the  requirements  of  part  C 
of  title  I  of  the  Act,  taking  into  account 
the  effect  of  air  pollution  control 
requirements  that  would  be  imposed  if  - 
the  NOA  were  designated  as  the  COA. 

At  the  request  of  the  Ventura  Coimty 
APCD,  EPA  Region  9  hosted  a  meeting 
of  interested  parties  on  March  4, 1993. 
EPA  reiterated  at  that  time  the  3 
regulatory  criteria  of  §  55.5  that  Ventura 
County  must  meet  to  have  the  Ventura 
County  APCD  designated  the  COA  for 
the  eight  (8)  platforms  in  question. 

Other  issues  discussed  included: 

(1)  The  rules  to  be  evaluated  in  the 
stringency  comparison  would  be  those 
adopted  by  the  Districts  as  of  September 
4, 1992  (the  rules  actually  on  the  books 
at  the  time  of  promulgation).  EPA  did 
not  impose  any  requirements  that 
limited  the  stringency  analysis  to  a 
rule’s  “actual  language’’  and  the  issue  of 
regulatory  interpretation  was  not 
discussed. 

(2)  The  inclusion/exclusion  of 
modifications,  proposed  modifications, 
and  future/hypothesized  modifications 
was  discussed. 

(3)  Ventura  County  and  Santa  Barbara 
County  APCDs  were  to  reach  an 
agreement  on  workable  emission  factors. 

(4)  A  schedule  was  discussed  for 
gathering  and  submitting  the  necessary 
information  for  the  reconsideration. 

In  conclusion,  EPA  set  only  2  "ground 
rules’’:  the  criteria  of  40  CFR  55.5  must 
be  used,  and  rules  adopted  by  the 
Districts  as  of  September  4, 1992  should 
be  compared.  There  was  no  requirement 
limiting  the  stringency  analysis  to  a 
rule’s  actual  language. 


1- 2.  Comment:  EPA  selected  a  cut  off 
date  for  rule  comparison  which 
coincided  with  the  promulgation  of  the 
final  rule,  September  4, 1992.  By  fixing 
this  date  instead  of  the  December  5, 

1991  promulgation  of  the  proposed  rule 
additional  Santa  Barbara  County  rules 
qualified  for  inclusion  in  the  stringency 
-analysis. 

Response:  The  parties  asked  EPA 
which  date  should  be  used  for  the 
stringency  analysis.  EPA  set  September 
4, 1992.  This  date  was  not  chosen  to 
include  or  exclude  specific  rules  but 
rather  was  chosen  because  it  was  the 
date  of  promulgation  of  the  final  OCS 
rule.  Neither  party  objected  to  that  date 
at  the  time  it  was  selected.  If  the 
December  5,  1991  date  had  been  chosen, 
the  following  rule  revisions  fi-om  both 
districts  would  not  have  been  included: 

SBCAPCD: 

Rule  331,  Fugitive  Emissions  Inspection  and 
Maintenance  (Adopted  12/10/91) 

Rule  333,  Control  of  Emissions  from 
Reciprocating  Internal  Combustion 
Engines  (Adopted  12/10/91) 

VCAPCD: 

Rule  71.1,  Crude  Oil  Production  and 
Separation  (Adopted  6/16/92) 

Rule  74.10,  Components  at  Crude  Oil  and 
Natural  Gas  Production  Processing 
Facilities  (Adopted  6/16/92) 

2.  Quantification  of  Emissions 

2- 1.  Comment:  EPA  failed  to  quantify 
emissions  reductions.  The  basis  of 
EPA’s  analysis  is  simply  a  rule  by  rule 
comparison  between  the  Santa  Barbara 
and  Ventura  County  rules,  versus  an 
analysis  on  a  platform  by  platform  basis 
that  shows  actual  emission  reductions. 

Response:  Neither  section  328  of  the 
Act  nor  40  CFR  55.5  requires  EPA  to 
specifically  quantify  emission 
reductions.  Pursuant  to  40  CFR  55.5, 
VCAPCD  had  to  demonstrate  that:  (1)  It 
had  more  stringent  air  pollution 
requirements  than  SBCAPCD;  (2)  the 
emissions  from  the  source  are  or  would 
be  transported  to  VCAPCD;  and  (3)  the 
transported  emissions  would  affect  the 
VCAPCD’s  effort  to  attain  or  maintain  a 
Federal  or  state  ambient  air  quality 
standard  or  to  comply  with  the 
requirements  of  part  C  of  title  I  of  the 
Act,  taking  into  account  the  effect  of  air 
pollution  control  requirements  that 
would  be  imposed  if  the  NOA  were 
designated  as  the  COA. 

EPA  received  a  stringency  analysis 
from  VCAPCD  and  SBCAPCD,  and 
reviewed  both  of  the  submittals  in 
detail.  After  review  of  the  Districts’ 
.submittals,  EPA  conducted  an 
independent  rule  analysis  that 
compared  the  rules’  standards, 
requirements,  and  exemptions  to 
determine  if  VCAPCD’s  requirements 
were  more  stringent  than  SBCAPCD. 
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EPA  also  requested  SBCAPCD  to  submit 
additional  information  on  its  Rule  331, 
and  provided  VCAPCD  an  opportunity 
to  also  submit  additional  information  on 
SBCAPCD  Rule  331.  Based  on  its 
independent  rule  analysis,  EPA 
concluded  that  for  all  the  requirements 
found  to  be  applicable  by  VCAPCD. 
none  wrere  more  stringent  than  the 
SBCAPCD.  As  a  result  of  EPA’s 
conclusion  that  VCAPCD’s  requirements 
were  not  more  stringent,  it  was  not 
necessary  in  this  case  for  EPA  to 
quantify  emission  reductions  at  each 
platform. 

2-2.  Comment:  EPA  did  not  quantify 
emission  differences  in  real  terms 
between  the  districts’  fugitive  emissions 
and  architectural  coatings  rules. 

Response:  As  stated  above,  because 
EPA  found  the  VCAPCD’s  rules  were 
not  more  stringent  than  SBCAPCD’s 
rules  when  comparing  each  element  of 
the  rules,  a  further  quantitative  analysis 
was  not  required.  A  detailed  analysis  of 
both  Districts’  fugitive  emissions  rules  is 
included  in  the  TSD.  In  response  to 
comments,  EPA  again  reviewed  the 
exemption  provisions  of  the  Districts’ 
fugitive  emissions  rules  and  concluded 
that  VCAPCD’s  inspection  requirements, 
leak  thresholds,  and  exemptions  are  not 
more  stringent  than  SBCAPCD’s  fugitive 
emission  rule.  Therefore,  VCAPCD’s 
rule  would  not  have  resulted  in  greater 
reductions. 

VCAPCD’s  analysis  found  that  there  is 
no  difference  in  the  Districts’ 
architectural  coatings  rules.  Although 
EPA’s  rule  comparison  showed  the  rules 
are  substantiallly  similar,  SBCAPCD  has 
lower  limits  for  some  coatings.  Based  on 
this  analysis,  EPA  properly  determined 
that  the  VCAPCD  rules  are  not  more 
stringent.  EPA  did  not  need  to  quantify 
the  difference  in  reductions  to  make  that 
determination. 

3.  Santa  Barbara  County  APCD  Rule 
331-Fugitive  Emissions  Inspection  and 
Maintenance 

3-1 .  Comment:  EPA  erred  in  adopting 
Santa  Barbara’s  administrative 
interpretation  of  the  scope  of  the 
application  of  Rule  331,  Fugitive 
Emissions  Inspection  and  Maintenance. 

Response:  EPA  received  opposing 
interpretations  of  SBCAPCD’s  rule  331 
in  the  initial  analyses  submitted  by  the 
Districts.  First,  VCAPCD  contended  that 
SBCAPCD’s  Rule  331  does  not  cover 
venting  of  emissions:  and  second, 
SBCAPCD  interpreted  its  rule  to  cover 
venting.  EPA  requested  that  SBCAPCD 
support  its  interpretation,  and  on 
August  30, 1993,  the  Santa  Barbara 
County  Counsel  submitted  an 
interpretation  of  Rule  331  on  behalf  of 
the  SBCAPCD.  On  September  9, 1993, 


the  Ventura  County  Counsel  submitted 
a  different  interpretation  of  the  rule  on 
behalf  of  the  VCAPCD.  After  careful 
consideration  of  the  two  positions,  EPA 
determined  that  SBCAPCD's 
interpretation  of  its  own  rule  was 
reasonable  and  consistent  with  the  Act, 
and  therefore,  concluded  that  deference 
to  Santa  Barbara’s  reasonable 
interpretation  of  its  own  rule  was 
appropriate. 

3-2.  Comment:  The  TSD  failed  to 
mention  the  letter  from  Ventura  County 
Counsel  on  behalf  of  the  Ventura 
County  APCD,  explaining  why  EPA 
should  not  and  need  not  follow  Santa 
Barbara’s  interpretation. 

Response:  Failure  to  mention  Ventura 
County  Counsel’s  letter  in  the  TSD  was 
simply  an  oversight.  It  was,  however, 
included  in  the  docket  upon  its  receipt. 
Moreover,  as  stated  above,  EPA 
carefully  reviewed  the  letter  from 
Ventura  County  Counsel.  EPA  decided 
to  defer  to  SBCAPCD’s  interpretation  of 
Rule  331  because  it  was  consistent  with 
the  language  of  the  rule  and  the  Act,  and 
was  a  reasonable  interpretation. 

3-3.  Comment:  If  Rule  331  has  the 
ability  to  regulate  venting  as  claimed  by 
Santa  Barbara  County  Coimsel,  why  is 
the  SBCAPCD  currently  seeking  the 
adoption  of  Rule  325  (which  states 
“emissions  of  produced  gas  shall  be 
controlled  at  all  times’’)? 

Response:  EPA  does  not  know  the 
District’s  intentions.  However,  Federal, 
state,  and  local  agencies  often  revise 
existing  rules  and  adopt  new  provisions 
to  clarify  the  intent  of  the  existing  rules. 
In  any  event,  the  critical  issue  is 
whether  VCAPCD  has  shown  that  its 
rules  are  more  stringent  than 
SBCAPCD’s  rules.  Based  on  EPA’s 
analysis,  as  reflected  in  the  response  to 
comments,  VCAPCD  did  not  make  such 
a  showing. 

3-4.  Comment:  In  EPA’s  TSD,  EPA 
concludes  that  VCAPCD’s  exemption 
provisions  in  its  fugitive  emissions  rule 
appear  to  be  more  stringent  than 
SBCAPCD’s  rule  exemption 
requirements  (i.e.  the  VCAPCD 
provision  would  result  in  greater 
emission  reductions).  This  is  not  the 
case.  SBCAPCD’s  fugitive  emissions  rule 
allows  fewer  components  to  be  exempt 
than  Ventura’s  rule.  In  addition, 
exempted  components  are  still  subject 
to  other  control  requirements  of 
SBCAPCD  Rule  331  (e.g.,  capping  of 
open-ended  lines,  repair  of  leakers,  leak 
threshold  requirements)  while 
components  exempted  under  Ventura 
Rule  74.10  are  exempted  from  all  rule 
requirements. 

Response:  The  commenter  is  correct. 
The  TSD  should  have  read  that 
VCAPCD’s  rule’s  exemption 


requirements  do  not  appear  to  be  more 
stringent  than  the  provisions  in 
SBCAPCD’s  rule.  'The  supplemental 
TSD  has  been  revised  to  reflect  this 
correction.VCAPCD’s  rule’s  exemption 
requirements  do  not  control  as  many 
components  and  thus  are  not  more 
stringent  than  the  provisions  in 
SBCAPCD’s  rule. 

VCAPCD’s  Rule  74.10  exempts: 

(1)  Components,  not  at  natural  gas 
processing  plants,  with  gaseous  streams 
with  ROC  concentrations  of  12%  by 
weight  or  less. 

(2)  Any  component  at  a  natural  gas 
processing  plant  with  gaseous  streams 
with  ROC  concentrations,  less  the 
ethane  concentration,  equal  to  or  less 
than  1%  by  weight. 

(3)  Components,  except  for 
components  at  natural  gas  processing 
plants,  in  liquid  service,  with  ROC 
concentrations  of  12%  by  weight  or  less. 

SBCAPCD’s  Rule  331  exempts: 

(1)  Components  exclusively  handling 
natural  gas.  (Natural  gas  by  the  District’s 
rule  definition  is  a  mixture  of  gaseous 
hydrocarbons,  with  at  least  80  percent 
methane,  and  less  than  one  percent  of 
ROC,  on  a  weight  basis,  excluding 
ethane,  determined  according  to 
specified  test  methods.) 

(2)  Components  buried  below  ground. 

(3)  One-half  inch  and  smaller 
stainless  steel  tube  fittings  which  have 
been  determined  to  be  leak-free  by  the 
Control  Officer  based  on  an  initial 
inspection  in  accordance  with  the  test 
method  section. 

3-5.  Comment:  ’The  exemption 
element  of  the  fugitive  emission  rules 
may  be  the  most  significant  element  of 
the  rule  since  that  determines  whether 
the  rules  apply  at  all. 

Response:  As  stated  and  outlined 
above,  the  exemptions  in  both  Districts’ 
fugitive  emissions  rules  were 
thoroughly  evaluated. 

3.6.  Comment:  EPA  seemingly  gives 
the  edge  to  Santa  Barbara’s  fugitive 
hydrocarbon  emission  rule  even  though 
Ventura’s  rule  results  in  a  greater 
reduction  of  approx.  67  tons  per 
year  (t/y)  ROC  (reactive  organic 
compounds). 

Response:  The  commenter  misstates 
the  conclusion  of  VCAPCD’s  stringency 
submittal.  The  67  t/y  difference  was  not 
based  on  this  one  rule;  rather  the 
VCAPCD  stringency  submittal  contained 
a  comparative  analysis  of  all  VCAPCD 
and  SBCAPCD  requirements  and  stated 
that  application  of  all  of  VCAPCD’s 
rules  would  result  in  a  reduction  of  67 
t/y  more  than  application  of  the 
SBCAPCD  rules.  However,  when 
evaluating  individual  rules  such  as 
VCAPCD’s  fugitive  emissions  rule 


24354  Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Rules  and  Regulations 


against  SBCAPCD’s  fugitive  emissions 
rule,  EPA  concluded  that  SBCAPCD’s 
rule  has  more  stringent  requirements  for 
inspection  practices,  leak  thresholds, 
and  exemptions,  and  would  not  result 
in  less  emission  reductions  than 
VCAPCD’s  rule. 

4.  Marine  Loading  Rule 

4-1.  Comment:  EPA  neglected  to 
recognize  that  the  difference  in  VOC 
emission  reductions  caused  by  the 
difference  between  Ventura  and  Santa 
Barbara  marine  vessel  loading 
requirements  is  insignificant  (0.07  tons 
per  year)  when  compared  to  the  overall 
difference  in  VOC  emissions  foimd 
when  all  Ventura  and  Santa  Barbara 
requirements  are  compared  (67.4  tons 
per  year). 

4- 2.  Comment:  A  simplistic 
comparison  of  rule  language  will  bias 
the  results  if  equal  weight  is  given  to 
both  insignificant  and  significant  rules. 
EPA  apparently  gives  Santa  Barbara  full 
credit  for  having  a  marine  loading  rule 
in  place,  yet  the  rule  only  results  in  a 
reduction  of  0.07  t/y  ROC. 

Response:  EPA  evaluated  the  marine 
vessel  loading  requirements  because 
VCAPCD  included  a  review  of  those 
requirements  in  the  stringency  analysis. 
EPA  analyzed  all  rules  submitted  to  it 
by  VCAPCD  and  SBCAPCD.  If  this 
requirement  and  the  reductions  from 
this  requirement  are  not  significant, 
VCAPCD  could  have  omitted  it  fi-om  its 
stringency  analysis. 

According  to  VCAPCD’s  analysis,  a 
marine  loading  rule  would  apply  to  OCS 
sources.  Moreover,  SBCAPCD  has  a 
marine  loading  rule  but  VCAPCD  does 
not.  EPA’s  evaluation  showed  that 
SBCAPCD’s  marine  loading  rule  did 
apply  to  OCS  sources  and  VCAPCD  did 
not  have  a  marine  loading  rule. 
Therefore,  for  sources  subject  to  the 
marine  loading  rule,  VCAPCD’s 
requirements  are  not  more  stringent. 

As  stated  in  response  to  comment  2- 
1,  EPA  did  not  attach  "credit”  or 
“weight”  to  the  rules.  The  analyses 
submitted  by  both  VCAPCD  and 
SBCAPCD  were  reviewed  in  detail  by 
compeuing  the  rules’  standards, 
requirements,  and  exemptions,  which 
allowed  EPA  to  determine  which 
District’s  requirements  are  more 
stringent.  Since  EPA  determined  that 
none  of  Ventura’s  rules  evaluated  were 
more  stringent,  there  was  no  need  to 
assign  credit  or  weight  to  the  rules. 

5.  Oil  Drilling  Operations 

5- 1.  Comment:  EPA  disregarded 
Ventura’s  application  of  its  oilfield 
drilling  requirements  to  drilling  engines 
while  they  are  being  used  for  operations 
that  are  not  specifically  listed  in  the 


rule’s  definition  of  "Drilling 
Operations.” 

Response:  EPA  has  re-evaluated  this 
issue  by  consulting  with  VCAPCD, 
Texaco,  and  Pacific  Operators  Offshore, 
Inc.  on  the  type  of  drilling  rigs  on 
platforms  Habitat,  Hogan,  and  Houchin. 
After  consultation  and  review  of  the 
types  of  drilling  rigs  on  the  platforms, 
l^A  concluded  that  the  drilling  rigs  in 
question  were  defined  as  vehicular  rigs 
and  would  not  be  subject  to  VCAPCD 
Rule  74.16  by  definition. 

5-2.  EPA  gives  Santa  Barbara  full 
credit  for  a  stricter  architectural  coating 
rule  without  investigating  if  such 
coatings  are  actually  used,  yet  denies 
Ventura  credit  for  a  more  restrictive 
diesel  internal  combustion  (I.C.)  engine 
rule  because,  in  EPA’s  opinion,  there  are 
currently  no  drilling  activities  offshore 
which  could  be  regulated  imder 
Ventura’s  rule.  In  our  opinion,  this 
biased  mistreatment  demonstrates  the 
need  to  return  to  a  quantification 
method  of  comparing  rules. 

Response:  There  was  no  “biased 
mistreatment.”  EPA  evaluated  all  the 
information  contained  in  VCAPCD’s 
stringency  analysis.  First,  the 
architectural  coatings  rule  was  listed  in 
VCAPCD’s  analysis  as  an  applicable 
requirement.  EPA  reviewed  that 
requirement  and  determined  that 
although  VCAPCD’s  stringency  analysis 
stated  VCAPCD  and  SBCAPCD  rules  are 
equivalent,  SBCAPCD’s  rule  has  lower 
limits  for  some  coatings. 

Second,  the  Stationary  Internal 
Combustion  Engines  rule  and  Oilfield 
Drilling  Operations  rule  were  listed  in 
VCAPCD’s  analysis  as  applicable 
requirements.  EPA  reviewed  the 
requirements  and  determined  that  the 
Stationary  I.C.  Engines  rule  does  apply 
but  the  Oilfield  Drilling  Operations  rule 
did  not  apply.  VCAPCD’s  analysis  listed 
two  rules  applicable  to  diesel  I.C. 
engines:  a)  74.9,  Stationary  Internal 
Combustion  Engines  and  b)  74.16, 
Oilfield  Drilling  Operations. 

According  to  VCAPCD’s  analysis. 

Rule  74.9  does  not  set  emission  limits 
for  diesel  engines  (non-drilling),  while 
SBCAPCD’s  Rule  333  (Control  of 
Emissions  from  Reciprocating  Internal 
Combustion  Engines)  limits  NOx 
emissions  from  diesel  engines  (non¬ 
drilling)  to  797  ppmV  (corrected  to  15% 
oxygen).  All  other  requirements  in  the 
rules  are -equivalent. 

VCAPCD’s  analysis  also  states  that  if 
Rule  74.16  (Oilfield  Drilling  Operations) 
was  applied,  greater  reductions  would 
be  achieved  when  compared  to 
SBCAPCD’s  Rule  333.  VCAPCD’s 
analysis  asserted  that  two  engines  on 
platform  Habitat  (Texaco),  one  engine 
on  Hogan  (Pacific  Operators  Offshore, 


Inc.),  and  one  engine  on  Houchin 
(Pacific  Operators  Offshore,  Inc.)  would 
be  subject  to  the  rule.  Again,  after 
consultation  with  VCAPCD,  Texaco,  and 
Pacific  Operators,  Inc.,  EPA  determined 
that  by  definition  these  engines  on 
Habitat,  Hogan,  and  Houchin  would  not 
be  subject  to  Rule  74.16. 

In  conclusion,  VCAPCD  does  not  have 
a  more  restrictive  diesel  I.C  engine  rule 
because: 

(1)  For  Oilfield  Drilling  Operations, 
VCAPCD’s  Rule  74.16  does  not  apply  to 
the  drilling  engines  on  the  three 
platforms:  and 

(2)  For  stationary  I.C.  engines, 
VCAPCD's  Rule  74.9  does  not  set  limits 
for  non-drilling  diesel  engines  and  the 
other  requirements  of  the  rule  are 
equivalent  to  SBCAPCD’s  Rule  333. 

6.  Other 

6-1.  Comment:  EPA  disregarded 
Ventura’s  submittal  regarding  the 
relative  stringency  of  the  districts’  New 
Source  Review  (NSR)  rules-rules  that 
could  generate  significant  emission 
reductions. 

Response:  EPA  did  not  disregard 
VCAPCD’s  submittal.  In  fact,  VCAPCD 
stated  in  its  submittal  that  no  major 
projects  are  budgeted  at  this  time  on  the 
platforms,  and  the  future  difference  in 
emissions  caused  by  the  difference 
between  the  NSR  requirements  of 
VCAPCD  and  SBCAPCD  caimot  be 
quantified.  In  addition  to  the  fact  that 
these  rules  du  not  appear  to  be 
applicable  in  the  near  future,  it  would 
be  very  difficult  to  determine  the 
relative  stringency  of  NSR  rules.  NSR 
rules  do  not  involve  sf)ecific  limitations 
or  standards,  but  are  applied  on  a  case 
by  case  basis.  Based  on  this  information, 
EPA  did  not  review  the  requirements  of 
the  NSR  rules. 

6-2.  Comment:  The  decision  proposed 
in  the  November  19, 1993  notice  of 
proposed  rulemaking  seems  not  to  be 
based  on  sound  scientific  or  technical 
analysis. 

Response:  EPA’s  decision  was  based 
on  a  detailed  technical  analysis  of  the 
VCAPCD  and  SBCAPCD  rule 
requirements,  which  is  set  forth  in  the 
TSD,  and  additional  analysis  in 
response  to  comments  to  the  proposed 
action  to  deny  VCAPCD’s  request  to  be 
designated  the  COA  for  the  OCS 
platforms. 

6-3.  Comment:  EPA’s  decision  will 
cause  a  dual  agency  jurisdiction  for 
Pacific  Operators  Offshore,  Inc. 
facilities,  with  the  onshore  plant  being 
regulated  by  Ventura  Covmty,  and  the 
offshore  platforms  being  regulated  by 
Santa  Barbara  County.  EPA  should  not 
financially  damage  a  small  business 
operator,  further  weaken  the  local  and 
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California  economies,  and  further 
increase  U.S.  dependency  on  foreign  oil, 
regarding  an  issue  that  has  little  or  no 
air  quality  impact  on  the  county  EPA  is 
currently  designating  as  the  COA. 

Response:  In  determining  the  COA  for 
the  OCS  platforms,  EPA  followed  the 
requirements  of  section  328  of  the  Act 
and  40  CFR  55.5.  The  Act  addressed 
only  air  quality  concerns  with  regard  to 
redesignation  of  a  COA  for  an  OCS 
source,  and  not  the  relationship  to 
onshore  facilities.  Many  companies 
onshore  also  have  facilities  in  multiple 
locations,  thereby  having  to  comply 
with  different  local  requirements. 

6-4.  Comment:  Santa  Barbara’s  overall 
enforcement  capabilities  have  recently 
been  questioned  by  David  Howekamp, 
Director,  Air  &  Toxics  Div.  of  EPA  in  a 
letter  dated  June  11, 1993. 

Response:  This  issue  has  no  bearing 
on  the  stringency  analysis.  The 
reference  correspondence  was  in 
response  to  the  District’s  proposed 
reorganization  plans.  EPA  expressed 
concern  that  the  reorganization  might 
jeopardize  the  District’s  ability  to 
comply  with  the  Federal  law  due  to  a 
possible  reduction  in  staff  and 
resources.  The  letter  did  not  reflect  any 
specific  allegations  of  current  failure  to 
enforce  in  Santa  Barbara  County. 
However,  if  a  District  fails  to  enforce  the 
requirements  of  the  Act,  EPA  has  the 
authority  to  take  independent 
enforcement  action. 

EPA  Action 

EPA  has  evaluated  the  comments 
received  and  is  reaffirming  the 
following  CK;S  platform  COA 
designations  as  provided  in  the  final 
rule.  The  designated  COA  shall  remain 
the  COA  for  the  lifetime  of  each  source: 
Platform  A;  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  B:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  C:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  Habitat:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  Henry:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  Hillhouse:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  Hogan:  Santa  Barbara  County  Air 
Pollution  Control  District 
Platform  Houchin:  Santa  Barbara  County  Air 
Pollution  Control  District 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Hydroceubons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf.  Ozone,  Particulate 


matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7627). 

Dated:  May  4, 1994. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  94-11468  Filed  5-10-94;  8:45  am) 
BILLING  CODE  6SeO-50-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC23 

Disaster  Assistance;  Hazard  Mitigation 
and  Relocation  Assistance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  increases 
the  Federal  share  for  eligible  hazard 
mitigation  and  relocation  assistance 
projects  firom  a  maximum  of  50  percent 
to  75  percent,  increases  the  total  amovmt 
of  grant  assistance  available  for  each 
disaster,  and  places  restrictions  on 
property  acquisition  and  relocation 
projects.  The  intent  of  the  changes  is  to 
carry  out  the  Hazard  Mitigation  and 
Relocation  Assistance  Act  of  1993, 
which  provides  new  flexibility  in 
hazard  mitigation  and  relocation 
assistance  to  States. 

EFFECTIVE  DATE:  May  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Chief,  Program 
Implementation  Division,  room  417,  500 
C  Street  SW.,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The 
President  signed  the  Hazard  Mitigation 
and  Relocation  Assistance  Act  (the  Act), 
Pub.  L.  103-181,  on  December  3, 1993. 
The  Act  amends  Section  404  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 
Act),  42  U.S.C.  5170c,  to  increase  the 
Federal  contribution  to  75  percent,  to 
increase  the  limit  on  Federal 
expenditures,  and  to  place  restrictions 
on  property  acquisition  and  relocation 
project  grants.  This  interim  rule  amends 
44  CFR  part  206  to  implement  the  Act. 

We  amend  the  definition  of  grant  to 
include  the  newly  established  limit  on 
the  total  grant  award.  The  Act  states  that 
the  grant  award  for  hazard  mitigation 
shall  not  exceed  15  percent  of  the  total 
estimated  Federal  grant  assistance 
(excluding  administrative  costs) 
provided  under  the  Stafford  Act.  Grant 
assistance  is  available  under  Sections 


403,  406,  407,  408,  410,  411,  416,  and 
601  of  the  Stafford  Act.  FEMA  will 
estimate  the  amount  of  assistance 
provided  under  these  sections  based  on 
available  data  summarized  in  the 
damage  survey  reports  and  the  Disaster 
Management  and  Projections  report. 
FEMA  will  include  in  this  total  the  cost 
of  mission  assignments  to  other  agencies 
that  provide  functions  that  would 
normally  be  funded  as  grant  assistance. 

The  Act  increases  from  50  percent  to 
75  percent  the  maximum  Federal 
contribution  of  the  cost  of  hazard 
mitigation  measures,  and  increases  total 
grant  awards  fi-om  10  percent  of  Section 
406  to  15  percent  of  the  total  estimated 
Federal  assistance  under  the  Stafford 
Act. 

Under  the  Act,  FEMA  must  restrict 
the  eligibility  of  projects  involving 
property  acquisition  and  relocation 
assistance  for  property  owners  and 
structures.  An  eligible  applicant  must 
enter  an  agreement  with  the  Director  of 
FEMA  that  provides  assurances  that  the 
property  will  be  dedicated  and 
maintained  in  perpetuity  for  uses 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices,  and  no  future  Federal  disaster 
assistance  in  any  form  will  be  sought  or 
given  with  respect  to  the  property.  No 
structures  can  be  built  on  these 
properties  unless  they  are  public 
facilities  and  functionally  related  to 
open  space  usage  and  are  open  on  all 
sides,  or  are  rest  rooms. 

The  Director  may  approve  other 
structures,  in  writing  and  before 
construction  begins.  The  Director’s 
approval  will  be  granted  rarely,  and 
when  granted,  buildings  must  be 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices  and  be  in  accordance  with 
sound  floodplain  management. 

The  Act  makes  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
inapplicable  to  properties  damaged  by 
flooding  during  the  1993  Midwest 
Floods  when  certain  conditions  are  met. 
We  define  the  conditions  imder  which 
acquisition  of  certain  properties  in  nine 
midwestem  States  is  not  subject  to  the 
Uniform  Relocation  Act.  The  intent  and 
effect  of  this  provision  is  to  simplify  and 
speed  the  acquisition  and  relocation 
process  in  the  nine  States  severely 
affected  by  the  Midwest  Floods  of  1993. 

National  Environmental  Policy  Act 

This  rule  is  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  assessment  has  been 
prepared. 
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Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  interim  rule  is 
required  by  statute,  42  U.S.C.  5170(c), 
which  also  specifies  the  regulatory 
approach  taken  in  the  proposed  rule.  To 
the  extent  possible  under  the  statutory 
requirements  of  42  U.S.C.  5170(c),  this 
proposed  rule  adheres  to  the  principles 
of  regulation  as  set  forth  in  this 
Executive  Order. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  12612,  Federalism 

In  promulgating  this  rule,  FEMA  has 
considered  the  President’s  Executive 
Order  12612  on  Federalism.  This  rule 
makes  no  changes  in  the  division  of 
governmental  responsibilities  between 
the  Federal  government  eind  the  States. 
Grant  administration  procedures  under 
44  CFR  Part  13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  remain  the  same. 

No  Federalism  assessment  has  been 
prepared. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  Civil  Justice  Reform,  dated 
October  25, 1991,  3  CFR,  1991  Comp., 
p.  359. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procediun.  Community  facilities. 
Disaster  Assistance,  Grant  programs- 
housing  and  community  development. 
Housing,  Natiual  resovirces. 

Accordingly,  44  CFR  part  206  is 
amended  as  follows: 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  et  seq.;  Reorganization  Plan  Na 
3  of  1978,  5  U.S.C.  App.l;  E.0. 12148,  3  CFR, 
1979  Comp.,  p.  412;  and  E.0. 12673,  3  CFR, 
1989  Comp.,  p.  214. 

2.  Section  206.430  is  revised  to  read 
as  follows: 

§206.430  General 

This  subpart  provides  guidance  on  the 
administration  of  hazard  mitigation 
grants  made  under  the  provisions  of 
section  404  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5170c, 
hereafter  Stafford  Act,  or  the  Act. 


3.  Paragraph  (c)  of  Section  206.431  is 
revised  to  read  as  follows: 

§206.431  Definitions. 
.«**** 

(c)  Grant  means  an  award  of  financial 
assistance.  The  total  grant  award  shall 
not  exceed  ten  percent  of  the  estimated 
Federal  assistance  provided  under 
section  406  of  the  Stafford  Act  for  major 
disasters  declared  before  June  10, 1993. 
For  major  disasters  declared  on  or  after 
June  10, 1993,  the  total  grant  award 
shall  not  exceed  15  percent  of  the  total 
estimated  Federal  assistance  (excluding 
any  associated  administrative  costs) 
provided  under  sections  403, 406,  407, 
408,  410,  411, 416,  and  601  of  the 
Stafford  Act. 

***** 

4.  Paragraphs  (b)  and  (c)  of  section 
206.432  are  revised  to  read  as  follows: 

§  206.432  Federal  grant  assistance. 
***** 

(b)  Limitations  on  Federal 
expenditures.  The  total  of  Federal 
assistance  under  section  404  shall  not 
exceed  15  percent  of  the  total  estimated 
Federal  assistance  (excluding  any 
associated  administrative  costs) 
provided  under  sections  403,  406,  407, 
408,  410, 411,  416,  and  601  of  the 
Stafford  Act.  The  estimate  of  Federal 
assistance  imder  these  sections  shall  be 
based  on  the  Regional  Director’s 
estimate  of  all  Damage  Survey  Reports, 
actual  grants,  mission  assignments,  and 
associated  expenses. 

(c)  Cost  sharing.  All  mitigation 
measures  approved  imder  the  State’s 
grant  will  1m  subject  to  the  cost  sharing 
provisions  established  in  the  FEMA- 
State  Agreement.  FEMA  may  contribute 
up  to  75  percent  of  the  cost  of  measiues 
approved  for  funding  under  the  Hazard 
Mitigation  Grant  Program  for  major 
disasters  declared  on  or  after  June  10, 
1993.  FEMA  may  contribute  up  to  50 
percent  of  the  cost  of  measures 
approved  for  funding  under  the  Hazard 
Mitigation  Grant  Program  for  major 
disasters  declared  before  June  10, 1993. 
The  nonfederal  share  may  exceed  the 
Federal  share.  FEMA  will  not  contribute 
to  costs  above  the  Federally  approved 
estimate. 

5.  Section  206.434  is  amended  by 
revising  paragraph  (c)(4),  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (Q 
and  (g)  respectively,  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§206.434  EHgibility. 
***** 

(c)*  *  * 

(4)  Property  acquisition  or  relocation, 
-as  defined  in  §  206.434(d); 


(d)  Property  acquisition  and 
relocation  requirements.  A  project 
involving  property  acquisition  or  the 
relocation  of  structures  and  individuals 
is  eligible  for  assistance  only  if  the 
applicant  enters  an  agreement  with  the 
FEMA  Regional  Director  that  provides 
assurances  that: 

(1)  The  following  restrictive 
covenants  shall  be  conveyed  in  the  deed 
to  any  property  acquired,  accepted,  or 
from  which  structures  are  removed 
(hereafter  called  in  section  (d)  the 
property): 

(1)  The  property  shall  be  dedicated 
and  maintained  in  perpetuity  for  uses 
compatible  with  open  space, 
recreational,  or  wetlands  management 
practices;  and 

(ii)  No  new  structiure(s)  will  be  built 
on  the  property  except  as  indicated 
below: 

(A)  A  public  facility  that  is  open  on 
all  sides  and  functionally  related  to  a 
designated  open  space  or  recreational 
use; 

(B)  A  rest  room;  or 

(C)  A  structure  that  is  compatible  with 
open  space,  recreational,  or  wetlands 
management  usage  and  proper 
floodplain  management  policies  and 
practices,  which  the  Dir^or  approves 
in  writing  before  the  construction  of  the 
structure  begins. 

(iii)  After  completion  of  the  project, 
no  application  for  additional  disaster 
assistance  will  be  made  for  any  purpose 
with  respect  to  the  property  to  any 
Federal  entity  or  source,  and  no  Federal 
entity  or  source  will  provide  such 
assistance. 

(2)  In  general,  allowable  open  space, 
recreational,  and  wetland  management 
uses  include  parks  for  outdoor 
recreational  activities,  nature  reserves, 
cultivation,  grazing,  camping  (except 
where  adequate  warning  time  is  not 
available  to  allow  evacuation), 
temporary  storage  in  the  open  of 
wheeled  vehicles  which  are  easily 
movable  (except  mobile  homes), 
unimproved,  previous  parking  lots,  and 
buffer  zones. 

(3)  Any  structures  built  on  the 
property  according  to  paragraph  (d)(1) 
of  this  section,  shall  be  floodproofed  or 
elevated  to  the  Base  Flood  Elevation 
plus  one  foot  of  freeboard. 

(e)  Inapplicability  of  the  Uniform 
Relocation  Act.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  does 
not  apply  to  real  property  acquisition 
projects  which  meet  the  criteria 
identified  below: 

(1)  The  project  provides  for  the 
purchase  of  property  damaged  by  the 
major,  widespread  flooding  in  the  States 
of  Illinois,  iowa,  Kansas,  Minnesota, 
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Missouri,  Nebraska.  North  Dakota, 
South  Dakota,  and  Wisconsin  dining 
1993; 

(2)  It  provides  for  such  purchase 
solely  as  a  result  of  such  flooding; 

(3)  It  is  carried  out  by  or  through  a 
State  or  unit  of  general  local 
government; 

(4)  The  purchasing  agency  (grantee  or 
subgrantee)  notifies  all  potential 
property  owners  in  writing  that  it  will 
not  use  its  power  of  eminent  domain  to 
acquire  the  properties  if  a  voluntary 
agreement  is  not  reached: 

(5)  The  project  is  being  assisted  with 
amounts  made  available  for: 

(i)  Disaster  relief  by  the  Federal 
Emergency  Management  Agencw;  or 

(ii)  By  other  Federal  financial 
assistance  programs. 
***** 

(Catalogue  of  Federal  Domestic  Assistance 
No.  83-516,  "Disaster  Assistance") 

Dated:  May  4, 1994. 
fames  L.  Witt, 

Director. 

[FR  Doc.  94-11422  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  67ia-02-P 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904,  905, 914,  915, 917, 
919, 936, 943,  952,  and  970 

Acquisition  Regulation;  Updated 
Coverage 

agency:  Department  of  Energy  (IX)E). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  today  issues 
a  final  rule  to  amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR). 
This  rule  represents  the  Department’s 
initial  effort  in  meeting  the  intent  of 
Executive  Order  12861,  Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations,  as  applied  to  its  acquisition 
regulation.  The  rule  deletes  obsolete 
coverage,  updates  existing  coverage,  and 
clarifies  existing  coverage  in  the  areas  of 
sensitive  foreign  nation  controls,  special 
research  contracting,  rental  of 
construction  equipment,  use  of 
Standard  Form  30.  Amendment  of 
Solicitation  Modification  of  Contract, 
incorporation  of  contract  clauses  by 
reference,  subcontractor  representations 
and  certifications,  and  conduct  of 
contractor  employees.  These  changes 
are  summarized  in  the  “Section-by- 
Section  Analysis”  appearing  later  in  this 
document. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  July  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  Procurement  Policy 
Division  (HR-521.1),  Department  of 


Energy,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585,  (202)  586- 
8189. 

SUPPLEMENTARY  INFORMATION: 

I.  Section-by-Section  Analysis 

II.  Public  Ckimments 

III.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

1.  Section-by-Section  Analysis 

A  detailed  list  of  changes  follows: 

1.  Section  904.404  is  amended  to 
reference  the  updated  version  of 
Department  of  Energy  Order  1240.2, 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals. 

2.  Subsection  904.601-71,  paragraph 

(b)  is  revised  to  delete  two  references  to 
special  research  contracts,  which  are  no 
longer  used  by  the  Department. 

3.  Subsection  905.403-70,  paragraph 

(c)  is  deleted  to  remove  a  reference  to 
special  research  contracts,  which  are  no 
longer  used  by  the  Department. 

4.  Subsection  914.201-5,  paragraph 
(b)  is  deleted  to  remove  the  requirement 
to  include  the  solicitation  provision  at 

952.215- 70,  Required  subcontractor 
representations  and  certifications.  This 
solicitation  provision  is  being  deleted  as 
noted  below. 

5.  Subsection  915.406-5,  paragraph 

(d)  is  deleted  to  remove  the  requirement 
to  include  the  solicitation  provision  at 

952.215— 70,  Required  subcontractor 
representations  and  certifications. 

6.  Subpart  917.71  is  deleted  to  remove 
obsolete  coverage  addressing  Special 
Research  Contracts  with  Educational 
Institutions.  This  type  of  contract  has 
not  been  used  by  DOE  for  several  years, 
and,  pursuant  to  FAR  1.302,  continued 
DEAR  coverage  is  neither  appropriate 
nor  necessary  to  satisfy  the  specific 
needs  of  the  agency. 

7.  Subsection  919.705-2,  paragraph 
(a),  fourth  sentence  is  revised  to  remove 
the  reference  to  special  research 
contracts,  which  are  no  longer  used  by 
the  Department. 

8.  Subparts  936.70  and  936.73  are 
deleted  to  remove  obsolete  coverage 
addressing  Rental  of  Construction 
Equipment  and  the  Outline  for 
Equipment  Rental  Agreement.  These 
procedures  have  not  been  used  by  DOE 
for  several  years,  and,  pursuant  to  FAR 
1.302,  continued  DEAR  coverage  is 
neither  appropriate  nor  necessary  to 
satisfy  the  specific  needs  of  the  agency. 

9.  Section  943.301  is  amended  to 
remove  language  that  is  duplicative  of 


FAR  coverage  addressing  the  use  of 
Standard  Form  30  for  the  deobligation 
of  contract  funds. 

10.  Subpart  952.1  is  deleted  to  remove 
language  addressing  the  incorp>oration 
of  provisions  and  clauses  by  reference. 
The  appropriate  guidance  is  contained 
in  the  FAR. 

11.  Subsection  952.212-72  is  revised 
to  delete  a  reference  to  special  research 
contracts,  which  are  no  longer  used  by 
the  Department. 

12.  Subsection  952.215-70  is  deleted 
to  remove  language  addressing 
subcontractor  representations  and 
certifications.  The  appropriate  guidance 
is  contained  in  the  FAR. 

13.  Subsection  970.0404— 4(a)(3)  is 
deleted  to  remove  the  requirement  to 
include  clause  970.5204-34,  Sensitive 
Foreign  Nations  Control,  in  management 
and  operating  contracts.  This  clause 
applies  solely  to  unclassified  research 
contracts  that  may  involve  making 
unclassified  information  about  nuclear 
technology  available  to  certain  sensitive 
foreign  nations,  and  not  to  management 
and  operating  contracts  which 
encompass  broader  missions  than  those 
contained  in  unclassified  research 
contracts. 

14.  Section  970.2272  is  amended  to 
remove  obsolete  language  addressing 
conflict  of  interest  policies  for 
management  and  operating  contracts 
with  colleges  and  universities.  The 
referenced  “Policy  of  the  Federal 
Council  for  Science  and  Technology 
Relating  to  Conflicts  of  Interest  by  Staff 
Members  of  Colleges  and  Universities” 
is  no  longer  utilized  by  DOE,  and, 
pursuant  to  FAR  1.302,  continued  DEAR 
coverage  is  neither  appropriate  nor 
necessary  to  satisfy  the  specific  needs  of 
the  agency. 

15.  Subsection  970.5204-12  is 
amended  to  clarify  the  prescription  for 
use  of  alternate  language  in  the  clause 
which  addresses  the  responsibility  of 
management  and  operating  contractors 
for  the  conduct  of  their  employees. 

16.  Subsection  970.5204-34  is  deleted 
to  remove  the  requirement  to  include 
clause  970.5204—34,  Sensitive  Foreign 
Nations  Control,  in  Management  and 
Operating  contracts.  The  clause  does  not 
apply  to  these  contracts,  as  identified  in 
the  change  to  Subsection  970.0404- 
4(a)(3)  alrove. 

17.  Subsection  970.5204-35  is 
amended  to  include  a  reference  to 
Department  of  Energy  Order  1240.2, 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals,  which  had  been 
omitted  from  the  clause  language. 

n.  Public  Comments 

These  amendments  were  announced 
in  a  notice  of  proposed  rulemaking  in 
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the  December  2, 1993,  Federal  Register 
(58  FR  63553).  DOE  invited  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  data,  views  or  arguments 
with  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  The  public  comment  period 
closed  on  January  31, 1994,  a  period  of 
60  days.  During  that  period,  no 
comments  were  received:  however, 
comments  were  received  from  one 
interested  party  after  the  closing  date 
and  were  subsequently  considered  by 
DOE  prior  to  issuing  this  final  rule. 

The  comments  addressed  DEAR 
952.215-70,  Required  subcontractor 
representations  and  certifications, 
stating  that  the  DEAR  coverage  did  not 
recognize  the  dollar  thresholds 
identified  in  the  FAR  for  applicability  of 
the  representations  and  certifications  to 
subcontractors.  After  review  of  these 
comments  and  the  guidance  contained 
in  DEAR  952.215-70,  it  was  determined 
that  the  requirements  contained  in  FAR 
do  not  need  supplementary  coverage  in 
the  DEAR.  Therefore,  DEAR  952.215-70 
will  be  deleted.  Additionally, 
subsections  914.201-5(b)  and  915.406- 
5(d)  are  deleted  to  remove  the 
prescriptions  for  including  this 
solicitation  provision. 

III.  Procedural  Requirements 

A.  Regulatory  Review 

Today’s  regulatory  action  has  been 
determined  not  to  be  a  “significant 
regulatory  action”  under  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,”  (58  FR  51735,  October  4, 

1993).  Accordingly,  today’s  action  was 
not  subject  to  review,  under  that 
Executive  Order,  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 


the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 

DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  (b)  of 
Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  that  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
“Federalism,”  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rule  will  apply  to 
States  that  contract  with  DOE;  however, 
none  of  the  revisions  is  substantive  in 
nature. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  vmder  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.)  (1976)  or 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508) 
and,  therefore,  does  not  require  an 


environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

List  of  Subjects  in  48  CFR  Parts  904, 

905,  914,  915,  917,  919,  936,  943,  952, 
and  970 

Government  procurement. 

Issued  in  Washington.  DC,  on  May  4, 1994. 
Richard  H.  Hopf, 

Depu  ty  Assistan  t  Secretary  for  Procuremen  t 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Parts  904, 
917,  936, 943,  and  952  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 

486(c). 

PART  904— ADMINISTRATIVE 
MATTERS 

904.404  [Amended] 

2.  Section  904.404  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(3)  to  read  as  follows: 

904.404  Contract  clause. 

(d)*  *  * 

(3)  *  *  •  The  contractor  shall  be 
provided  at  the  time  of  award  the  listing 
of  nations  included  in  DOE  1240.2  (see 
current  version.).  Attachment  3,  and  any 
subsequent  changes.  *  •  • 
***** 

904.601-71  [Amended] 

3.  Subsection  904.601-71  is  amended 
in  paragraph  (b)  by  removing  the  words 
“special  research  contracts  and”  in  the 
second  sentence,  and  by  removing  the 
third  sentence. 

PART  90S-PUBLICIZING  CONTRACT 
ACTIONS 

905.403-70  [Amended] 

4.  Subsection  905.403-70  is  amended 
by  removing  paragraph  (c). 

PART  914— SEALED  BIDDING 

914.201-6  [Amended] 

5.  Subsection  914.201-5  is  amended 
by  removing  paragraph  (b). 

PART  915— CONTRACTING  BY 
NEGOTIATION 

915.406-5  [Amended] 

6.  Subsection  915.406-5  is  amended 
by  removing  paragraph  (d). 

PART  917— SPECIAL  CONTRACTING 
METHODS 

917.71  [Removed] 

7.  Subpart  917.71  is  removed. 
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PART  919-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

919.70S-2  [Ameftded] 

8.  Subsection  919.705-2  is  amended 
in  paragraph  (a),  by  removing  the  words 
“including  special  research  contracts 
awarded  pursuant  to  Subpart  917.71,” 
in  the  foiuth  sentence. 

PART  936-CONSTRUCTlON  AND 
ARCHITECT-ENGINEER  CONTRACTS 

936.70  and  936.73  [Removed] 

9.  Subparts  936.70  and  936.73  are 
removed. 

PART  943— CONTRACT 
MODIFICATIONS 

943.301  [Amended] 

10.  Section  943.301  is  amended  by 
removing  the  first  sentence  in  paragraph 
(c). 

PART  952-SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

952.1  [Removed] 

11.  Subpart  952.1  is  removed. 

952.212-72  [Amended] 

12.  Subsection  952.212-72  is 
amended  by  removing  the  words 
“special  research  contracts  and”  in  the 
first  sentence. 

952.215-70  [Removed] 

13.  Subsection  952.215-70  is 
removed. 

PART  979-OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

14.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91  (42  U.S.C  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C  420) 
and  sec.  1534  of  the  Department  of  Defense 
Authorization  Act,  1986,  Pub.  L.  99-145  (42 
U.S.C  7256a),  as  amended. 

970.0404-4  [Antended] 

15.  Subsection  970.0404-4  is 
amended  by  removing  paragraph  (a)(3). 
970.2272  (Amendedl 

16.  Section  970.2272  is  amended  by 
removing  the  second  sentence  of 
paragraph  (a). 


970.5204- 12  [Amended] 

17.  Subsection  970.5204-12  is 
amended  by  removing  “NOTE:  In 
contracts  identified  in  970.2272,  the 
following  paragraph  shall  be  substituted 
for  (c)  above:”  following  the  first 
ptiragraph  (c)  and  adding  “NOTE:  The 
contracting  officer  may  substitute  the 
following  paragraph  for  (c)  above:”  in  its 
place. 

970.5204- 34  [Removed] 

18.  Subsection  970.5204-34  is 
removed. 

97a5204-35  [Amended] 

19.  Subsection  970.5204-35  is 
amended  by  removing  the  phrase 

“specified  in  Attachment _ to 

this  contract,”  and  adding  the  phrase 
“1240.2  (see  current  version.),  ** 

Unclassified  Visits  and  Assignments  by 
Foreign  Nationals,”  in  its  place. 

(FR  Doc.  94-11263  Filed  5-10-94;  8:45  am) 
BU.UNQ  CODE  64S0-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  931236-4107;  1.0. 050294B] 
Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  in-season  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  notice  of 
this  in-season  action  pursuant  to  IPHC 
regulations  approved  by  the  United 
States  Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  April  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  Regional  Director, 
telephone  907-586-7221;  Gary  Smith, 
Acting  Regional  Director,  telephone 
206-526-6140;  or  Donald  McCaughran, 
Executive  Director,  telephone  206-634- 
1838. 


SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  this  in-season 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 

The  regulations  have  been  approved  by 
the  Secretary  of  State  of  the  United 
States  of  America  (59  FR  22522,  M^2. 
1994).  On  behalf  of  the  IPHC,  this  in- 
season  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  efiectiveness,  and  to  inform 
persons  subject  to  the  in-season  action 
of  the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  1 

Northwest  Treaty  Tribes  Fishery  in  Area 
2A 

Northwest  treaty  Indian  tribes  were 
allocated  a  total  allowable  catch  of 
192,500  pounds  (lbs)  (87.3  metric  tons 
(mt))  in  subarea  2A-1  (northern 
Washington  coast)  in  1994.  Of  this  total, 
16,000  lbs  (7.3  mt)  £ue  reserved  for 
ceremonial  and  subsistence  purposes, 
leaving  176,500  lbs  (80  mt)  for  the 
commercial  fishery.  Poor  weather  on  the 
March  1  opening  date  resulted  in 
canceling  the  fishery  until  March  5. 
Three  fishing  periods  of  84  hours,  96 
hours,  and  30  hours  respectively 
between  March  5  and  March  26  resulted 
in  a  total  catch  of  187,700  lbs  (85.1  mt), 
exceeding  the  commercial  catch  limit  by 
11,200  lbs  (5.1  mt). 

Non-Treaty  (Commercial  Fishing  Period 
Limits  in  Area  2A 

The  Commission  has  determined  that 
fishing  period  limits  will  be  required 
during  the  10-hour,  July  6  non-treaty 
commercial  fishing  period  in  Area  2A  to 
avoid  exceeding  the  178,750  lbs  (81  mt) 
catch  limit. 

The  following  table  of  fishing  period 
limits  reflects  the  average  catch  by 
vessel  class  firom  openings  without  trip 
limits  in  Area  2A,  adjusted  by 
anticipated  fleet  size  to  avoid  exceeding 
the  catch  limit: 
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Vessel  class 

Fishing  period  limit 

• 

Dressed,  head-on 

Dressed,  head-ofU 

Length 

Letter 

Pounds 

Metric  tons 

Pounds 

Metric  tons 

0-25  . 

A 

195 

0.09 

170 

0.08 

26-30  . 

B 

240 

0.11 

210 

0.10 

31-35  . 

C 

380 

0.17 

335 

0.15 

36-40  . 

D 

1,050 

0.48 

925 

0.42 

41-45  . 

E 

1,130 

0.51 

995 

0.45 

46-50  . 

F 

1,350 

0.61 

1,190 

0.54 

51-55  . 

G 

1,510 

0.68 

1,330 

0.60 

56i-  . 

H 

2,275 

1.03 

2,000 

0.91 

’  Weights  are  after  2  percent  has  been  deducted  for  ice  and  slime  if  fish  are  not  washed  prior  to  weighing. 


The  appropriate  vessel  length  and 
letter  are  printed  on  each  halibut 
license^  IDecals  showing  the  letter  have 
been  supplied  with  the  license  and 
should  be  displayed  on  the  vessel. 

The  Hshing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  their  heads  on. 

The  July  6  fishing  period  will  begin  at 
8  a.m.  and  end  at  6  p.m.  The  fishing 
period  limit  applies  to  the  vessel,  not 
the  individual  fisherman,  and  any 
landings  over  the  vessel  limit  will  be 
subject  to  forfeiture  and  fine. 

Canadian  Commercial  Fishery  in  Area 
2B 

Canadian  halibut  landings  from  Area 
2B  have  totaled  2.4  million  lbs  (907.2 
mt)  between  March  1  and  March  31. 
This  fishery  will  continue  until  all 
Individual  Vessel  Quota’s  have  been 
filled  or  November  15,  whichever  is 
earlier. 

Annette  Islands  Reserve  Fishery  in  Area 
2C 

The  Metlakatla  Indian  Community 
has  been  authorized  by  the  United 
States  Government  to  conduct  a 
commercial  halibut  fishery  within  the 
3,000  foot  (914.4  meters)  Annette 
Islands  Reserve  waters.  Fishing  is 
restricted  to  96  hours  per  month,  and  all 
catches  are  deducted  from  the  Area  2C 
catch  limit.  Four  48-hour  fishing 
periods  in  April  and  March  produced  a 
catch  of  just  under  500  lbs  (0.2  mt). 

June  Fishing  Period  Limits  in  Area  3B 
and  4A 

The  Commission  has  determined  that 
fishing  period  limits  will  be  required 
during  ^e  Jime  6  opening  in  Area  3B  to 
avoid  exceeding  the  catch  limit.  Last 
year,  5.2  million  lbs  (2,358.7  mt)  were 
landed  from  Area  3B  during  the  June 
fishing  period,  and  this  year’s  catch 


limit  is  4.0  million  lbs  (1,814  mt).  With 
fishing  period  limits  in  Area  3B,  the 
dommission  is  concerned  that  some 
Area  3B  fishermen  might  shift  to  Area 
4A,  thereby  increasing  the  Area  4A 
catch.  A  shift  of  effort  to  Area  4A  could 
jeopardize  the  August  15  fishing  period, 
and  possibly  even  result  in  exceeding 
the  Area  4A  catch  limit.  The 
Commission  approved  the  June  opening 
in  Area  4A  with  the  understanding  that 
the  catch  would  be  minimal  and  that  the 
August  fishery  would  not  be  effected. 
Therefore,  the  fishing  period  limits  in 
Area  3B  will  also  be  in  effect  in  Area 
4A.  The  fishing  period  in  both  areas  will 
open  at  12  noon  on  June  6  and  close  at 
12  noon  on  June  7  with  the  following 
fishing  period  limits: 


Vessel  class 

Fishing  period  limit 
(dressed,  heads 
off) 

Length 

Letter 

Area  3B-4A 

Pounds 

Metric 

tons 

0-25 . 

A 

900 

0.4 

26-30  . 

B 

1,300 

0.6 

31-35  . 

C 

4,000 

1.8 

36-40  . 

D 

5,200 

2.4 

41-45  . 

E 

8,400 

3.8 

46-50  . 

F 

11,800 

5.4 

51-55  . 

G 

17,400 

7.9 

56+  . 

H 

30,000 

13.6 

Dated:  May  5, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-11296  Filed  5-10-94;  8:45  am] 
BILLING  CODE  3510-22-P 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  050694A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rock  sole/ 
“other  flatfish”  fishery  category  by 
vessels  using  trawl  gear  in  bycatch 
limitation  zone  2  (Zone  2)  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tanner  crab  to  the  trawl  rock  sole/ 
“other  flatfish”  fishery  category  in  Zone 
2. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  7, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1994  prohibited  species  bycatch 
allowance  of  C.  bairdi  Tanner  crab  in 
Zone  2  for  the  trawl  rock  sole/“other 
flatfish”  fishery  category,  which  is 
defined  at  §675.21(b)(l)(iii)(B)(2),  was 
established  as  260,000  crabs  by  the  final 


L 
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1994  initial  specifications  (59  FR  7656, 
February  16, 1994). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21  (c)(l)(ii),  that  the  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tanner  crab  for  the  trawl  rock  sole/ 
“other  flatfish”  fishery  in  Zone  2  has 
been  reached.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  species 
in  the  rock  sole/“other  flatfish”  fishery 
category  by  vessels  using  trawl  gear  in 
Zone  2  of  the  BSAI  from  12  noon,  A.l.t., 
May  7, 1994,  until  12  midnight,  A.l.t., 
December  31, 1994, 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  OMB  review 
under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  6, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-11397  Filed  5-6-94;  1:16  pm) 
BILLING  CODE  3Stl>-22-P 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  050694B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  This  action  is  necessary  because 
the  1994  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
specified  for  the  trawl  Pacific  cod 
fishery  in  the  BSAI  has  been  reached. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  May  7, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Senior  Inseason 
Manager,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675 

The  1994  Pacific  halibut  by  catch 
mortality  allowance  for  the  trawl  Pacific 
cod  fishery,  which  is  defined  at 
§675.21(b)(l)(iii)(E),  is  1,200  metric 
tons  (59  FR  7656,  February  16, 1994). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  675.21(c)(l)(iv),  that  the  Pacific 
halibut  bycatch  mortality  allowance  for 
the  trawl  Pacific  cod  fishery  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  the  BSAI 
fi'om  12  noon,  A.l.t.,  May  7, 1994,  until 
12  midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  teiken  under  §  675.21 
and  is  exempt  ft-om  OMB  review  under 
E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  May  6, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-11398  Filed  5-6-94;  1:16  pm) 
BILUNQ  CODE  3510-22-P 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  ^  give  Interested 
persofw  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Part  1927 

RiN  0375-AB52 

Real  Estate  Title  Clearance  and  Loan 
Closing 

agency:  Farmers  Home  Administration. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Real  Estate  Title  Clearance 
and  Loan  Closing  regulation.  This  action 
is  necessary  to  make  the  FmHA  loan 
closing  procedure  consistent  with  the 
private  sector  for  commercial  loans  and 
to  make  loan  closing  requirements 
consistent  with  local  laws  and 
procedures  that  are  typical  in  the  area. 
The  effect  will  be  to  provide  the  public 
with  easy  access  to  FmHA  programs. 
CATES:  Comments  must  be  received  on 
or  before  July  11, 1994. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration. 
U.S.  Department  of  Agriculture,  SW, 
Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  at  the  above  address  during 
regular  working  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Specialist, 
Farmers  Home  Administration,  USDA, 
room  5334,  South  Agriculture  Building. 
14th  and  Independence  Ave.  SW.. 
Washington,  DC  20250,  Telephone  (202) 
720-0099. 

SUPPLEMENTARY  INFORMATION: 
Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
128B6,  and  the  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
it  is  a  “significant  regulatory  action." 


Regulatory  Flexibility  Act 

The  undersigned  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulatory  changes  affect  FmHA 
processing,  real  estate  title  clearance. 
an,d  loan  closing. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504  (h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  Public  reporting  for  the 
collection  of  information  is  estimated  to 
vary  from  five  minutes  to  1.5  hours  per 
response,  with  an  average  of  .38  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention; 
Desk  Officer  for  USDA,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to  Jack  Holston,  Agency 
Clearance  Officer.  USDA.  FmHA,  Ag 
Box  0743,  Washington,  DC  20250. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
subpart  G,  “Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  C,onsultation 

Programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are  as 
follows:  Catalog  Nos.  10.405,  Farm 
Labor  Housing  Loans  and  Grants; 
10.415,  Rural  Rental  Housing  Loans; 
and  10.416,  Soil  and  Water  Loans,  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  require 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V.  48  FR  29112,  June  24. 
1983),  and  FmHA  Instruction  1940-J. 
Catalog  Nos.  10.404,  Emergency  Loans; 
10.406,  Farm  Operating  Loans;  10.407. 


Farm  Ownership  Loans;  10.410,  Low 
Income  Housing  Loans,  and  nonprogram 
loans  are  excluded  from  the  scope  of 
E.\ecutive  Order  12372. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  Section  2  of  the  EO. , 

Discussion 

FmHA  recognizes  the  need  to  make 
Real  Estate  Title  Clearance  and  Loan 
Closing  procedures  more  consistent 
with  the  laws  and  generally  accepted 
loan  closing  practices  of  individual 
States.  Some  proposed  changes  in  this 
rule  will  allow  FmlLA  State  Directors 
the  authority  to  establish  loan  closing 
procedures  that  are  applicable  to  the 
laws  and  customs  of  that  particular 
State. 

The  significant  proposed  changes  are 
listed  below  in  general  order  of 
appearance  in  the  regulation. 

Several  new  definitions  are  added  to 
help  clarify  certain  issues.  They  include 
Closing  Protection  Letter,  General 
Warranty  Deed.  Indemnification 
Agreement,  Issuing  Agent  and  Special 
Warranty  Deed. 

Due  to  differences  in  State  laws 
regarding  the  use  of  title  insurance  and 
in  the  standai'd  insurance  coverage  for 
errors  and  omission  insurance  and 
fidelity  bond  coverage,  this  proposed 
rule  will  allow  FmHA  State  Directors  to 
decide  (with  OGC  approval)  on  the  loan 
closing  procedures  and  level  of 
insurance  coverage. 

The  requirement  that  Title  Insurance 
Companies  will  provide  an 
Indemnification  Agreement  (Closing 
Protection  Letter)  is  added  because  it 
will  greatly  increase  the  insurance 
protection  provided  to  the  United  States 
Government.  This  is  a  practice  that  Title 
Insurance  Companies  are  familiar  with 
and  they  understand  our  needs.  An 
Indemnification  Agreement  can  be 
provided  for  approved  attorneys  so  the 
need  for  errors  and  omissions  insurance 
and  a  fidelity  bond  can  be  eliminated. 
The  agreement  will  provide  loss 
coverage  for  the  entire  amount  of  the 
transaction  with  no  deductible.  The 
Indemnification  Agreement  will  give 
FmHA  protection  from  losses  resulting 
from  negligence  or  fraud  caused  by  the 
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closing  agent  or  their  employees. 
Indemnification  Agreements  give  FmHA 
greater  protection  against  malpractice 
and  fiduciary  risks  than  the  insurance 
policies  required  by  our  current 
regulations.  There  is  no  additional  cost 
incurred  by  requiring  an 
Indemnification  Agreement. 

This  instruction  suggests  the  use  of 
Title  Insurance  for  all  loan  closings. 
Approved  attorneys  can  provide  title 
insurance  coverage  as  an  agent  for  a 
Title  Insurance  Company  and  therefore 
not  be  excluded  from  being  a  closing 
agent.  The  advantages  of  Title  Insurance 
are  the  Indemnification  Agreement  can 
be  issued  by  the  Title  Insurance 
Company,  addressed  to  FmHA,  to 
protect  FmHA  against  losses  caused  by 
the  negligence  of  closing  agents  or 
employees.  It  vvill  eliminate  the  need  for 
errors  and  omissions  insurance  and  a 
fidelity  bond.  The  Indemnification 
Agreement  will  protect  FmHA  for  100 
percent  of  the  loan  transaction,  not  a 
limited  insured  amoimt. 

An  attorney’s  opinion  would  provide 
limited  coverage  because  the  statute  of 
limitations  on  an  attorney’s  liability 
runs  from  2  years  to  8  years,  depending 
on  the  State,  fi-om  the  date  of  the 
opinion.  If  the  attorney’s  practice  is 
interrupted,  the  means  for  correcting 
problems  or  collecting  damages  may 
become  an  issue. 

List  of  Subjects  for  7  CFR  Part  1927 

Loan  programs — agriculture.  Loan 
programs — housing  and  community 
development.  Mortgages. 

Therefore,  chapter  XVlIl,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1927— TITLE  CLEARANCE  AND 
LOAN  CLOSING 

1.  The  authority  citation  for  part  1927 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 

5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

2.  Subpart  B  of  part  1927  is  revised  to 
read  as  follows: 

Subpart  B — Real  Estate  Title  Clearance  and 
Loan  Closing 

Sec. 

1927.51  General. 

1927.52  Definitions. 

1927.53  Costs  of  title  clearance  and  closings 
of  transactions. 

1927.54  Requirements  for  closing  agents. 

1927.55  Title  clearance  services. 

1927.56  Scheduling  loan  closing. 

1927.57  Preparation  of  closing  documents. 

1927.58  Closing  the  transaction. 

1927.59  Subsequent  loans  and/or  transfers 
with  assumptions. 

1927.60  1927.61  (Reserved) 

1927.62  Voluntary  conveyances. 


1927.63  1927.64  (Reserved) 

1927.65  Additional  requirements  In 
connection  with  loans  to  homestead 
entrymen,  contract  purchasers  of  farm 
units  from  the  Bureau  of  Reclamation, 
and  certain  American  Indians. 

1927.66  Cancellation  of  loan,  assumption, 
or  credit  sale. 

1927.67-1927.89  (Reserved) 

1927.90  State  supplements. 

1927.91  Exception  authority. 
1927.92-1927.99  (Reserved) 

1927.100  OMB  control  number. 

Subpart  B — Real  Estate  Title  Clearance 
and  Loan  Closing 

§  1927.51  General. 

(a)  Types  of  loans  covered  by  this 
subpait.  This  subpart  sets  forth  the 
authorities,  policies,  and  procedures  for 
real  estate  title  clearance  and  closing  of 
loans,  assumptions,  voluntary 
conveyances  and  credit  sales  in 
connection  with  the  following  types  of 
Farmers  Home  Administration  (FmHA) 
loans:  Farm  Ownership  (FO),  Nonfarm 
Enterprise  (FO-NFE),  Emergency  (EM), 
Operating  (OL),  Rur^  Housing  (RH), 
Farm  Labor  Housing  (LH),  Rural  Rental 
Housing  (RRH),  Rural  Cooperative 
Housing  (RCH),  Soil  and  Water  (SW), 
Indian  Land  acquisition  loans  involving 
nontrust  property,  and  NonProgram 
(NP)  loans.  This  subpart  does  not  apply 
to  guaremteed  loans. 

(b)  Programs  not  covered  by  this 
subpart.  Title  clearance  and  closing  for 
all  other  t3q)es  of  FmHA  loans  and 
assumptions  will  be  handled  as 
provided  in  the  applicable  program 
instructions  or  as  provided  in  spiedal 
authorizations  from  the  National  Office. 

(c)  Review  by  the  Office  of  the  General 
Counsel  (OGC).  When  required  by 
applicable  program  regulations,  such  as 
for  multi-family  housing  (MFH) 
organizations  or  other  complex  cases  as 
determined  by  the  State  Director,  the 
State  Director  will  request  OGC  to 
review  the  docket  and  issue  closing 
instructions. 

§  1927.52  Definitions. 

Approval  official.  The  FmHA 
employee  who  has  been  delegated  the 
authority  to  approve,  close,  and  service 
the  particular  Idnd  of  loan  will  approve 
an  attorney  or  title  company  as  closing 
agent  to  close  these  loans.  If  a  loan  must 
be  approved  at  a  higher  level  because  of 
the  dollar  amount  or  for  other  reasons, 
the  initiating  office  may  approve  the 
closing  agent. 

Approved  attorney.  A  duly  licensed 
attorney  who  provides  title  opinions 
directly  to  FmHA  and  the  borrower  or 
upon  whose  certification  of  title  an 
approved  title  insurance  company 
issues  a  policy  of  title  insurance. 
Approved  attorneys  also  close  loans. 


assumptions,  credit  sales,  and  voluntary 
conveyances,  and  disburse  funds  in 
connection  with  FmHA  loans. 

Approved  title  insurance  company.  A 
title  insurance  company  (including  its 
local  representatives,  employees,  agents, 
and  attorneys)  that  issues  a  policy  of 
title  insurance.  Depending  on  the  local 
practice,  an  approved  title  insurance 
company  may  also  close  loans, 
assumptions,  credit  sales,  and  voluntary 
conveyances,  and  disburse  funds  in 
connection  with  FmHA  loans.  If  the 
approved  title  insurance  company  does 
not  close  the  loan  itself,  the  loan  closing 
functions  may  be  performed  by 
approved  attorneys  or  closing  agents 
authorized  by  the  approved  title 
insurance  company. 

Borrower.  The  party(ies)  indebted 
after  the  loan,  assumption,  or  credit  sale 
is  closed. 

Certificate  of  Title.  A  certified 
statement  as  to  land  ownership,  based 
upon  examination  of  record  title. 

Closed  loan.  A  loan  is  considered  to 
be  closed  when  the  mortgage  is  filed  for 
record. 

Closing  agent.  The  approved  attorney 
or  title  company  selected  by  the 
applicant  and  approved  by  FmHA  to 
provide  closing  services  for  the 
proposed  loan.  Unless  a  title  insurance 
company  also  provides  loan  closing 
services,  the  term  “title  comp€my’’  does 
not  include  “title  insurance  company.” 

Closing  protection  letter.  An 
agreement  issued  by  an  approved  title 
insurance  company  which  is  an 
American  Land  Title  Association 
(ALTA)  form  Closing  Protection  Letter 
(Rev.  3/27/87)  or  is  otherwise  acceptable 
to  FmHA  and  which  protects  FmHA 
against  damage,  loss,  or  injury  as  a 
result  or  negligence  by  the  issuing  agent, 
approved  attorney,  or  title  company 
when  title  clearance  is  done  by  means 
of  a  policy  of  title  insurance.  Depending 
on  the  area.  Closing  Protection  Letters 
may  also  be  known  as  “Insured  Closing 
Letters,”  “Indemnification 
Agreements,”  “Insured  Closing  Service 
Agreements,”  or  “Statements  of 
Settlement  Service  Responsibilities.” 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  or 
assumption  agreement  to  guarantee 
repayment  of  the  debt. 

Credit  sale.  A  sale  in  which  FmHA 
provides  credit  to  the  purchaser(s)  of 
FmHA  inventory  property.  Title 
clearance  and  closing  of  a  credit  sale  are 
the  same  as  for  an  initial  loan  except  the 
property  is  conveyed  by  quitclaim  deed. 

Exceptions.  Exceptions  include  but 
are  not  limited  to  recorded  covenants, 
conditions,  restrictions,  reservations, 
liens,  encumbrances,  easements,  rights- 
of-way,  leases,  mineral,  oil,  gas  and 
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geothermal  rights  (with  or  without  the 
right  of  surface  entry),  timber  and  water 
rights,  judgments,  pending  court 
proceedings,  probate  proceedings  and 
agreements  which  limit  or  affect  the  title 
to  the  property. 

Fee  simple.  An  estate  in  land  of  which 
the  owner  has  unqualified  ownership 
and  power  of  disposition. 

FmHA.  The  United  States  of  America 
acting  through  the  Farmers  Home 
Administration  of  the  Department  of 
Agriculture. 

General  warranty  deed.  A  deed  in 
which  the  grantor  or  seller  warrants  or 
guarantees  as  a  whole  that  a  good 
quality  title  is  being  conveyed. 

Indemnification  agreement.  An 
agreement  that  protects  FmHA  against 
damage,  loss,  or  injury  as  a  result  of 
negligence  on  behalf  of  the  issuing 
agent,  approved  attorney,  or  Title 
Company.  May  also  be  known  as:  (1) 
Insured  closing  letter,  (2)  Closing 
protection  letter,  (3)  Insured  closing 
service  agreement,  (4)  Statement  of 
settlement  service  responsibilities,  or 
letters  which  provide  similar  protection. 

Issuing  agent.  An  agent  who  performs 
loan  closing  services  and  who  is 
authorized  to  issue  title  insurance  for  an 
approved  title  insurance  company.  This 
term  includes  “title  company.” 

Land  contract  (Contract  for  Deed). 

This  is  a  contract  between  the  buyer  and 
seller  of  land  in  which  the  buyer  has  the 
right  to  possession  and  use  of  the  land 
and  over  a  period  of  time  (usually  in 
excess  of  one  year)  makes  periodic 
payments  of  a  portion  of  the  purchase 
price  to  the  seller.  The  seller  retains 
legal  title  to  the  property  until  the  final 
payment  is  made,  at  which  time  the 
buyer  will  receive  a  deed  to  the  land 
vesting  fee  title  in  the  buyer.  This  is  a 
security  device  w'hereby  the  seller 
finances  a  portion  of  the  purchase  price 
for  the  buyer. 

Mortgage.  Real  estate  security 
instrument,  includes  deed  of  trust  and 
deed  to  secure  debt.  Forms  FmHA 
1927-7  “Real  Estate  Mortgage  or  Deed  of 

Trust  For _ ”  (state),  FmHA  1927- 

11  “Warranty  Deed  f  1”  (state),  and 
FmHA  1927-12  “Warranty  Deed”  (state) 
will  be  used  to  secure  a  mortgage  to 
FmHA. 

OGC.  Refers  to  the  United  States 
Department  of  Agriculture  (USDA) 
Regional  Attorney,  Associate  Regional 
Attorney,  or  Assistant  Regional 
Attorney,  who  provides  legal  counsel  to 
FmHA  for  loan  making  and  loan 
servicing  actions. 

Program  regulations.  Refers  to  the 
FmHA  regulations  for  the  particular 
loan  program  involved  (e.g.,  subpart  A 
of  part  1944  for  rural  housing  loans). 


Quitclaim  deed.  A  transfer  of  the 
grantors’  interest  in  the  title,  without 
warranties  or  covenants.  This  type  of 
deed  is  used  by  FmHA  to  convey  title 
to  purchasers  of  inventory  property. 

Seller.  Individual(s)  or  other 
entity(ies)  which  are  conveying 
ownership  in  real  property  to  an  FmHA 
applicant/buyer. 

Special  warranty  deed.  A  deed 
containing  a  covenant  whereby  the 
grantor  agrees  to  protect  the  grantee 
against  any  claims  arising  during  the 
grantor’s  period  of  ownership. 

Title  clearance.  Examination  of  a  title 
and  its  exceptions  to  assure  FmHA  that 
■the  loan  is  legally  secured  and  has  the 
required  priority. 

Title  defects.  Any  exception  or  legal 
claim  of  ownership  (through  deed,  lien, 
judgement,  or  other  recorded 
document),  on  behalf  of  a  third  party, 
which  would  prevent  the  seller  fi-om 
conveying  a  clear  title  to  the  entire 
property. 

Vendee.  The  buyer. 

Vendor.  The  seller. 

Voluntary  conveyance.  A  method  of 
liquidation  by  which  title  to  FmHA 
security  is  transferred  by  a  borrower  to 
FmHA  by  deed  in  lieu  of  foreclosure. 

Warranty  deed.  A  deed  in  which  the 
grantor  warrants  that  he/ she  has  the 
right  to  convey  the  property,  the  title  is 
free  from  encumbrances,  and  the  grantor 
shall  take  further  action  necessary  to 
perfect  or  defend  the  title. 

§  1 927.53  Costs  of  title  clearance  and 
closings  of  transactions. 

The  borrower  or  the  seller,  or  both, 
will  be  responsible  for  payment  of  all 
costs  of  title  clearance  and  closing  of  the 
transaction  and  will  arrange  for 
payment  before  the  transaction  is 
closed.  In  voluntary  conveyance  cases  to 
FmHA,  these  costs  will  be  paid  as 
provided  in  §  955.10(g)  of  subpart  A  of 
part  1955  of  this  chapter.  In  a  case 
involving  the  purchase  or  sale  of  real 
estate,  the  option  or  sales  contract  must 
state  who  will  pay  the  title  clearance 
and  closing  costs.  These  costs  will 
include  any  costs  of  abstracts  of  title, 
land  surveys,  attorney’s  fees,  owner’s 
and  lender’s  policies  of  title  insurance, 
obtaining  curative  material,  notary  fees, 
documentary  stamps,  recordation  costs, 
tax  monitoring  service,  and  other 
expenses  necessary  to  complete  the 
transaction. 

§1927.54  Requirements  for  closing 
agents. 

(a)  Form  of  Title  Certification.  The 
State  Director  will,  with  OGC  approval, 
issue  a  state  instruction  specifying 
whether  title  insurance  will  be  required 
at  loan  closing  for  some  or  all  loans  in 


the  state  or  if,  in  some  or  all  cases,  a  title 
opinion  firom  an  approved  attorney  will 
be  sufficient.  Title  insurance  is  the 
recommended  method  for  protecting 
FmHA  interests.  State  Directors  are 
authorized  to  require  title  insurance  for 
all  loan  closings  or  some  loan  closings 
based  on  the  type  of  loan  and/or  the 
geographical  area  of  the  state.  If  title 
insurance  is  used.  State  Directors  are 
authorized  to  require  a  closing 
protection  letter  issued  by  an  approved 
title  insurance  company  to  cover  the 
closing  agent,  if  such  closing  protection 
letters  are  customarily  provided  by  title 
insurance  companies  in  the  state.  The 
State  Director’s  determination  to  require 
the  use  of  title  insurance  will  be  based 
on  the  commercial  and  residential  loan 
closing  practices  of  the  state  and  the 
economic  and  legal  feasibility  of 
obtaining  title  insurance. 

(b)  General.  An  attorney  or  title 
company  may  act  as  a  closing  agent  and 
close  FmHA  real  estate  loans,  provide 
necessary  title  clearance,  and  perform 
such  other  duties  as  are  set  forth  in  this 
subpart.  A  closing  agent  will  be 
responsible  for  closing  FmHA  loans  and 
disbursing  both  FmHA  loan  funds  and 
funds  provided  by  the  borrower  in 
connection  with  the  FmHA  loan.  The 
borrower  will  select  his  or  her  closing 
agent.  FmHA  employees  will  not 
recommend  the  use  of  any  particular 
closing  agent  or  title  insurance 
company,  although  as  provided  in 

§  927.54(a)  the  borrower  may  be 
required  by  a  state  instruction  to 
provide  title  clearance  with  either  a  title 
insurance  policy  or  an  attorney’s 
opinion.  If  title  clearance  is  by  an 
attorney’s  opinion,  the  approval  official 
will  approve  the  attorney  who  will 
perform  the  closing  on  a  case-by-case 
basis  in  accordance  with  §  927.54(c) 
prior  to  loan  closing.  In  such  cases  the 
attorney  will  be  approved  after 
submitting  Form  FmHA  1927-19, 
“Certification  of  Attorney.”  If  title 
certification  will  be  by  means  of  a 
policy  of  title  insurance,  the  title 
company  which  will  issue  the  policy 
must  have  been  approved  in  accordance 
with  §  927.54(d). 

(c)  Approval  of  attorneys.  Any 
attorney  selected  by  an  FmHA 
applicant,  who  will  be  providing  title 
clearance  where  the  certification  of  title 
is  based  on  an  attorney’s  opinion,  must 
submit  a  completed  Form  FmHA  1927- 
19  certifying  to  professional  liability 
insurance  coverage  and  fidelity  coverage 
of  the  attorney  and  the  attorney’s 
employees.  The  appro\  a^  official  will 
approve  on  a  case-by-f  ase  bfsis  any 
attorney  who  is  duly  licensed  to 
practice  law  in  the  state  where  the  real 
estate  security  is  located  and  w  ho 
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complies  with  the  bonding  and 
insurance  requirements  in  this  section. 

If  the  certification  of  title  will  be  by 
means  of  title  insurance,  any  attorney  or 
closing  agent  designated  as  an  approved 
attorney  or  closing  agent  by  the 
approved  title  insurance  company 
which  will  issue  the  policy  of  title 
insurance  will  be  acceptable,  and  when 
covered  by  a  closing  protection  letter, 
will  not  be  required  to  obtain 
professional  liability  insurance  or  a 
fidelity  bond,  if  the  closing  protection 
letter  is  the  ALTA  form  Closing 
Protection  Letter  or  provides  at  least 
equivalent  protection  to  FmHA  as  the 
professional  liability  and  fidelity 
insurance  required  in  paragraphs  (c)  (1) 
and  (2)  of  this  section.  Each  approved 
title  insurance  company  may  provide  a 
master  list  of  their  approved  attorneys 
and  closing  agents,  addressed  to  the 
FmHA  State  Director,  that  are  covered 
by  its  closing  protection  letters. 

(1)  An  attorney  issuing  an  attorney’s 
title  opinion  must  have  in  full  force  and 
effect  an  acceptable  professional 
liability  insurance  policy  for  errors  and 
omissions.  The  State  Director  will 
determine  the  appropriate  level  of  such 
insurance  and  what  level  of  deductible 
is  permissible  according  to  what  is 
customary  in  the  area  and  necessary  for 
the  protection  of  FmHA.  The  State 
Director  will  issue  a  State  Instruction 
specifying  this  coverage.  Required 
insurance  will,  as  a  minimiun,  cover  the 
amount  of  the  loan  to  be  closed. 

(2)  An  attorney  that  is  issuing  an 
attorney’s  title  opinion  or,  if  title 
insurance  is  being  obtained,  an  attorney 
or  closing  agent  that  is  not  covered  by 

a  closing  protection  letter  must  have  in 
full  force  and  effect  a  fidelity  type  bond. 
If  partners,  associates,  or  members  of  the 
staff  of  the  attorney  or  closing  agent 
have  access  to  the  funds  in  the  escrow 
account,  each  such  individual  must 
either  have  a  separate  fidelity  type  bond 
to  cover  any  fiaudulent  or  dishonest  act 
or  such  person(s)  may  be  covered  by  a 
blanket  fidelity  bond.  While  it  is 
recommended  that  $50,000  of  protection 
be  maintained  for  each  individual 
person,  the  State  Director  will 
determine  the  appropriate  level  of 
insurance  according  to  what  is 
customary  in  the  area  and  necessary  for 
the  protection  of  FmHA.  The  State 
Director  will  approve  the  form  of  the 
bond  although  Form  FmHA  1927-18, 
“Fidelity  Bond  for  Loan  Closing 
Attorneys,”  is  an  optional  form  that  is 
acceptable  to  FmHA  and  may  be  used. 

(d)  Approval  of  title  companies. 
FmHA  will  approve  any  title  insurance 
company  which  issues  policies  of  title 
insurance  in  the  state  where  the  security 
property  is  located  if  the: 


(1)  Form  of  the  owner’s  and  lender’s 
policies  of  title  insurance  to  be  used  in 
closing  FmHA  loans  are  acceptable  to 
the  State  Director,  and  will  contain  only 
standard  types  of  exceptions  and 
exclusions  approved  in  advance  by  the 
approval  official  with  the  advice  of 
OGC. 

(2)  Title  insurance  company  is 
licensed  to  do  business  in  the  state  (if 
a  license  is  required)  and  is  not 
Federally  debarred  or  suspended. 

(3)  Title  insurance  company  submits 
copies  of  audited  financial  statements. 
Form  9  financial  statements,  or  other 
approved  financial  statements 
satisfactory  to  the  State  Director,  which 
indicate  that  the  company  has  financial 
ability  to  cover  losses  arising  out  of  its 
activities  as  a  title  insrirance  company 
and  under  any  closing  protection  letters 
issued  by  the  title  insvuance  company. 
The  financial  statements  must  also 
demonstrate  that  the  title  insurance 
company  has  sufficient  resources  to 
reimburse  FmHA  for  any  losses  caused 
by  fraud  or  dishonesty  by  the  company 
and  its  authorized  agents,  or  failure  of 
the  company  or  its  authorized  agents  to 
follow  or  comply  with  FmHA’s  written 
closing  instructions. 

(4)  Title  insurance  company  agrees 
that  the  title  insurance  company 
employee  or  closing  agent  who 
supervises  the  closing  of  the  transaction 
will  be  authorized  to  receive  funds  and 
give  receipts  for  the  company’s  charges. 

(5)  Above  listed  approval  process  will 
be  repeated  at  least  every  5  years,  or 
more  often  if  adverse  information 
becomes  available,  to  insure  continued 
compliance  by  the  title  insvirance 
company. 

(e)  Responsibility  of  approval  official. 
In  addition  to  approving  closing  agents, 
the  approval  official  will  inform  all 
closing  agents  used  in  connection  with 
FmHA  closing  of  their  duties  and 
responsibilities  under  this  subpart, 
applicable  state  supplements,  and  any 
changes  or  additional  requirements 
which  may  be  imposed.  A  package 
containing  a  copy  of  this  subpart, 
applicable  forms,  state  supplements, 
and  other  pertinent  material  will  be 
provided  to  the  closing  agent  as  needed. 

(f)  Conflict  of  interest.  A  closing  agent 
who  has,  or  whose  spouse,  children,  or 
business  associates  have,  a  financial 
interest  in  the  real  estate  which  will 
secure  the  FmHA  debt  cannot  be 
involved  in  the  title  clearance  or  loan 
closing  process.  Financial  interest 
includes  having  either  an  equity, 
creditor,  or  debtor  interest  in  any 
corporation,  trust,  or  partnership  with  a 
financial  interest  in  the  real  estate 
which  will  secure  the  FmHA  debt. 


(g)  Debarment  or  suspension.  No 
attorney,  title  company,  title  insurance 
company,  or  closing  agent,  which  has 
been  debarred  or  suspended  from 
participating  in  Federal  programs,  may 
participate  in  any  aspect  of  the  FmHA 
loan  closing  and  title  clearance  process, 
in  accordance  with  FmHA  Instruction 
1940-M. 

(h)  Special  provisions.  Closing  agents 
are  responsible  for  having  crirrent 
knowledge  of  the  requirements  of  state 
laws  in  connection  with  loan  closing 
and  title  clearance  and  should  advise 
the  State  Director  of  any  changes  in  state 
laws  which  necessitate  changes  in  state 
mortgage  forms  and/or  state 
supplements. 

(i)  Rejecting  closing  agents  or  title 
insurance  companies.  If  the  approval 
official  (or  the  State  Director  for  title 
insurance  companies)  cannot  approve 
the  closing  agent  selected  by  the 
applicant  in  accordance  wiUi 
paragraphs  (c)  or  (d)  of  this  section,  the 
following  actions  will  be  taken: 

(1)  The  attorney  or  closing  agent  will 
be  notified  within  5  business  days  of  the 
specific  reasons  for  rejection.  No  appeal 
rights  will  be  given  as  the  closing  agent/ 
attorney  is  not  the  direct  recipient  of 
program  benefits. 

(2)  The  applicant  will  be  notified 
within  5  business  days  of  the  rejection. 

It  is  the  applicant’s  responsibility  to 
decide  whether  to  continue  with  the 
rejected  closing  agent/attomey,  if  the 
reasons  for  rejection  can  be  removed 
before  any  legal  costs  are  incurred,  or  if 
another  closing  agent/attomey  will  be 
selected. 

(3)  If  a  title  insurance  company  has 
requested  approval,  the  title  insurance 
company  will  bo  notified  within  30  days 
after  all  relevant  information  requested 
by  the  State  Director  in  cotmection  with 
the  approval  decision  has  been  received. 
If  the  title  insurance  company  is 
rejected,  it  will  be  notified  at  that  time 
of  the  specific  reasons  for  rejection.  No 
appeal  rights  will  be  given  as  the  title 
insurance  company  is  not  the  direct 
recipient  of  program  benefits. 

§  1927.55  Title  clearance  services. 

(a)  Responsibilities  of  closing  agents. 
Services  to  be  provided  to  FmHA  and 
the  borrower  by  a  closing  agent  in 
connection  with  the  transaction  vary 
depending  whether  a  title  insurance 
policy,  or  title  opinion  are  being 
furnished.  The  closing  agent  is  expected 
to  perform  these  services  without 
uimecessary  delay.  Delay  in  providing 
services  without  justification  may  be 
grounds  for  not  approving  the  closing 
agent  in  future  cases. 

(b)  Initial  responsibility  of  approval 
official.  The  approval  official  will 
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furnish  the  closing  agent  with  Form 
FmHA  1927—4,  “Transmittal  of  Title 
Information,”  all  the  information  and 
documents  called  for  therein  (including 
waivers,  easements,  and  FmHA  forms), 
and  any  information  not  contained  in 
this  subpart  regarding  FmHA  policies 
and  procedures  applicable  to  the  type  of 
transaction  involved. 

(c)  Ordering  title  services.  The 
approval  official  will  notify  the 
borrower  and  seller,  if  applicable,  that 
an  attorney  or  title  company  must  be 
employed  to  examine  the  title  and 
perform  other  services  in  connection 
with  the  closing  of  the  transaction. 
Application  for  title  examination  or 
insurance  will  be  made  by  the  borrower 
to  an  attorney  or  title  company. 
Application  for  mortgage  title  insurance 
will  be  on  a  form  which  has  been 
approved  by  the  approval  official.  The 
mortgagee  policy  will  be  for  at  least  the 
amount  of  the  loan.  The  United  States 
of  America  will  be  named  as  the 
mortgagee  insured.  Attorney  services 
may  be  requested  in  the  form  of  FmHA 
Guide  Letter  No.  1927-B-l  (available  in 
any  FmHA  office). 

(d)  Use  of  title  opinion.  If  a  title 
opinion  will  be  issued,  a  title 
examination  will  include  searches  of  the 
records,  or  certificates  fi’om  the  clerks  of 
the  appropriate  State  courts.  Federal 
Bankruptcy  courts  and  United  States 
district  courts,  for  the  period 
determined  necessary  by  local  custom, 
to  issue  a  title  opinion.  A  Form  FmHA 
1927-9,  “Preliminary  Title  Opinion,” 
Form  FmHA  1927-10,  “Final  Title 
Opinion,”  or  a  certificate  of  title  will  be 
issued  to  the  approval  official.  If  either 
form  is  not  legally  sufficient  in  a 
particular  state,  an  OGC  approved  state 
form  will  be  used.  The  closing  agent 
will  determine; 

(1)  The  legal  description  and  all 
owner(s)  of  cpcord  of  the  real  property, 

(2)  Whether  there  are  any  outstanding 
mortgages,  liens,  judgments  or  pending 
suits  in  Federal  or  State  courts  (as 
disclosed  by  a  lis  pendens  or  other 
similar  notice  of  a  pending  lawsuit),  and 
advise  the  approval  official  and 
borrower  of  the  nature  and  legal  effect 
of  outstanding  interests  or  exceptions 
such  as  liens,  encumbrances,  leases, 
easements,  covenants,  conditions, 
restrictuions,  reservations,  and  rights 
relating  to  mineral,  oil,  gas,  geothermal, 
timber  and  water  rights  (including  the 
presence  or  absence  of  the  right  of  entry 
by  holder  of  such  rights),  prior  sales  of 
part  of  the  property  judgments,  probate 
proceedings  or  pending  court  actions 
affecting  the  real  property  or  other 
outstanding  exceptions  or  interests  to 
assist  in  determining: 


(i)  Whether  the  outstanding  interests 
or  exceptions  affect  the  value  of  the 
property  or  its  operation,  and 

(ii)  Which  exceptions  must  be 
corrected  in  order  for  the  borrower(s)  to 
obtain  good  and  marketable  title  of 
record  in  accordance  with  prevailing 
title  examination  standards,  and  for 
FmHA  to  obtain  a  valid  lien  of  the 
required  priority. 

(3)  Whether  there  are  outstanding 
Federal  or  State  tax  claims  (including 
taxes  which  under  state  law  may 
become  a  lien  superior  to  a  previously 
attaching  mortgage  lien), 

(4)  Whether  outstanding  judgments  of 
record,  bankruptcy,  insolvency,  or 
probate  proceedings  involving  any  part 
of  the  property,  whether  already  owned 
by  the  borrower,  or  to  be  acquired  by 
assumption  or  with  loan  funds,  or 
involving  the  borrower  or  the  seller 
exist, 

(5)  If  a  water  right  is  to  be  included 
in  the  security  for  the  loan.  The  closing 
agent  must  attach  a  full  legal  description 
of  the  water  right, 

(6)  If  wetlands  easements  or  other 
conservation  easements  have  been 
placed  on  the  property, 

(7)  If  there  are  any  liens  or  recorded 
claims  which  would  prevent  FmHA 
fi-om  obtaining  an  enforceable  mortgage 
lien  of  the  required  priority  on  the 
security  property,  and 

(8)  If  there  are  any  exceptions  of 
record. 

(9)  What  measures  are  required  for 
preparing,  obtaining,  or  approving 
curative  material,  conveyances,  and 
security  instruments, 

(10)  Provide  copies  of  these  interests 
and  exceptions  as  requested  by  the 
approval  official. 

(e)  Use  of  title  insurance.  When  title 
insurance  is  to  be  obtained,  the  approval 
official  will  be  furnished  with  a  title 
insurance  binder  disclosing  any  defects 
in,  and  encumbrances  against,  the  title, 
the  conditions  to  be  met  to  make  the 
title  insurable,  and  the  curative  or  other 
actions  to  be  taken  before  closing  of  the 
transaction.  The  binder  must  include  a 
commitment  to  issue  a  mortgagee  and 
owner’s  title  policy  in  an  amount  at 
least  equal  the  amount  of  the  loan.  In 
the  case  of  an  assumption  without  a 
subsequent  loan,  the  existing  policy 
may  be  continued  if  the  coverage  meets 
or  exceeds  the  assumption  balance  and 
the  title  company  agrees  in  writing  to 
extend  coverage  in  full  force  and  effect. 

(f)  Approval  official’s  responsibilities 
after  receipt  of  preliminary  title  opinion 
or  title  insurance  binder.  Upon  receipt 
of  the  preliminary  title  opinion  or  title 
insurance  binder,  the  approval  official 
will: 


(1)  Check  the  opinion  or  binder 
carefully.  If  any  required  information  is 
omitted,  or  if  the  standard  form  of 
opinion  or  binder  is  amended,  the 
approval  official  will  return  it  for 
completion  or  correction.  If  the  closing 
agent  is  unable  or  unwilling  to  comply, 
the  approval  official  will  send  the 
opinion  or  binder  with  a  full 
explanation  to  OGC  through  the  State 
Director  for  advice. 

(2)  Check  the  legal  description  of  the 
land,  water  rights,  rights-of-way, 
easements,  and  other  security  involved, 
to  determine  that  the  description  covers 
all  of  the  property  rights  intended  to  be 
taken  as  security. 

(3)  Review  all  exceptions  to  title 
shown  in  the  preliminary  title  opinion 
or  title  insurance  binder.  The  approval 
official  will  determine  which  exceptions 
must  be  modified,  eliminated  or  waived, 
or  whether  an  agreement  with  prior 
lienholders  is  necessary  or  advisable  to 
protect  FmHA’s  interests.  If  prior 
encumbrance(s)  will  remain,  the 
approval  official  should  obtain  and 
review  a  copy  of  each  to  insure  that  its 
terms  are  acceptable  to  FmHA.  If  an 
option  or  sales  contract  which  lists 
acceptable  exceptions  is  involved,  the 
approval  official  will  determine  whether 
the  exceptions  in  the  preliminary  title 
opinion  or  title  insurance  binder  are  the 
same  as  those  in  the  option  or  sales 
contract  and  inform  the  applicant  of 
discrepancies.  If  the  approval  official 
has  any  doubt  as  to  the  acceptability  or 
effect  of  any  exception,  the  applicant 
will  be  requested  to  obtain  a 
clarification.  The  approval  official  will 
consult  with  the  closing  agent  and/or 
the  State  Director  when  necessary  to 
determine  the  acceptability  of  any 
exception.  If  the  approval  official 
determines  that  any  defects  cannot  be 
corrected,  or  the  effect  of  certain 
exceptions  on  the  title,  suitability, 
security  value,  or  successful  operation 
of  the  property  is  not  clear,  and  they 
cannot  be  corrected  or  eliminated 
without  undue  expense,  the  approval 
official  will  forward  the  preliminary 
title  opinion  or  title  insurance  binder  to 
the  State  Director  together  with 
comments  regarding  the  objectionable 
features  and  copies  of  the  exceptions 
when  needed. 

(i)  If,  with  the  advice  of  OGC,  the 
State  Director  determines  that  the 
exceptions  will  not  adversely  affect  the 
title  to  the  property  or  its  suitability, 
security  value,  or  successful  operation, 
the  State  Director  will  advise  the 
approval  official.  The  approval  official 
will  then  arrange  for  closing. 

(ii)  If  the  State  Director,  with  the 
advice  of  OGC,  finds  that  these 
exceptions  will  adversely  affect  the  title 


Eederal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Proposed  Rules 


24367 


to  the  property,  its  suitability,  security 
value,  or  successful  operation,  the  State 
Director  may  waive  them  conditionally 
and  instruct  the  approval  ofhcial  as  to 
how  the  conditions  may  be  met,  or 
instruct  the  approval  official  that  the 
loan  cannot  be  closed  because  of  the 
defect. 

§  1 927.56  Scheduling  loan  closing. 

The  approval  official  may  arrange  a 
closing  when  he/she  determines  that 
exceptions  shown  in  the  preliminary 
title  opinion  or  title  insurance  binder  (if 
any)  will  not  adversely  affect  the 
suitability,  security  value,  or  successful, 
operation  of  the  property. 

(a)  The  approval  official  will  make 
sure  that  all  requirements  of  subpart  I  of 
part  1940  of  this  chapter  have  been  met 
before  the  loan  is  closed. 

(b)  In  arranging  for  loan  closing,  the 
approval  official  will  send  Form  FmHA 
1927-15,  “Loan  Closing  Instructions/ 
Loan  Closing  Statement  For,”  to  the  the 
closing  agent.  When  a  title  insurance 
commitment  is  involved,  the  "loan 
closing  instructions”  will  include  any 
corrections  required  by  the 
commitment.  Therefore,  the  title 
insurance  commitment  must  be  received 
before  the  final  closing  instructions  are 
transmitted.  At  the  same  time,  send 
written  notification  of  loan  closing  to 
the  applicant.  For  single  family  housing 
loans  Form  FmHA  1927-16, 
“Notification  of  Loan  Closing,”  wall  be 
used  to  notify  the  applicant. 

§  1927.57  Preparation  of  closing 
documents. 

(a)  Preparation  of  deeds.  The  closing 
agent  will  prepare,  complete,  or  approve 
deeds  necessary  for  title  clearance  and 
closing  of  the  transaction.  FmHA  forms 
will  be  used  whenever  possible. 

(1)  Types  of  estates  for  married 
borrowers.  If  the  borrowers  are  married, 
FmHA  prefers,  but  will  not  require,  that 
title  to  the  real  estate  will  be  held  in 
such  a  way  that,  upon  the  death  of  a 
borrower,  it  will  pass  to  the  surviving 
spouse  by  law  to  prevent  the  real  estate 
from  being  tied  up  in  probate 
proceedings.  Title  may  be  held  in  any 
manner  that  permits  obtaining  the 
required  mortgage. 

(2)  Deeds  will  be  prepared  as  follows: 

(i)  Conveyances  of  title  to  borrowers 

by  parties  other  than  FmHA  will  be  by 
general  warranty  deed.  If  a  general 
warranty  deed  cannot  be  obtained,  a 
special  warranty  deed,  quitclaim  deed, 
or  grant  deed  may  be  used  if  the  entity 
providing  title  clearance  (closing  agent) 
determines  that  the  deed  used  will  vest 
in  the  borrower  a  good  and  marketable 
title  of  record.  All  conveyances  by 
FmHA  will  be  by  quitclaim  deed. 


(ii)  The  deed  to  the  security  property 
will  show  the  exceptions  to  which  the 
title  is  subject  and  should,  where 
customary,  contain  a  tie-in  description 
showing  that  it  covers  the  same  land  or 
part  of  the  same  land  as  that  designated 
or  described  in  another  deed  or 
mortgage  described  specifically  by  date, 
parties,  and  recording  data. 

(iii)  Each  deed  should  recite  legal 
consideration. 

(b)  Preparation  of  mortgages.  The 
closing  agent  will  insure  that  all 
mortgages  are  properly  prepared, 
completed,  executed,  and  filed  for 
record.  Where  applicable,  the  mortgages 
should  recite  that  it  is  a  purchase  money 
mortgage.  The  following  requirements 
will  be  observed  in  preparing  FmHA 
mortgages: 

(1)  Real  estate  mortgage  forms.  FmHA 
mortgage  forms  will  be  used  in  all  cases 
and  other  FmHA  forms  will  be  used 
whenever  possible.  Form  FmHA  1927- 
1,  “Real  Estate  Mortgage  or  Deed  of 

Trust  For _ ,”  (state)  will  be  used 

for  all  insvued  and  direct  loans  except 
where  Form  FmHA  1927-7  (State),  is 
used  for  all  rural  housing  loans.  These 
forms  will  be  prepared  and  distributed 
in  accordance  with  state  supplements. 
When  a  loan  is  made  to  a  homestead 
entryman  or  to  a  contract  purchaser  of 
a  farm  unit  ficm  the  Bureau  of 
Reclamation,  a  rider  to  Form  FmHA 
1927-1  will  be  used  per  state 
supplement. 

(2)  Number  of  copies. 

(i)  The  original  recorded  mortgage  is 
to  be  retained  in  the  borrower’s  case  file 
unless  the  original  mortgage  is  retained 
by  the  recorder,  and  a  conformed  copy 
will  be  provided  to  the  borrower. 

(ii)  Wnen  the  original  is  to  be  retained 
by  the  recorder,  an  original  and  two 
conformed  copies  will  be  prepared.  One 
conformed  copy  will  be  retained  in  the 
borrower’s  case  file  and  one  conformed 
copy  will  be  provided  to  the  borrower. 

(iii)  Extra  copies  of  mortgages  may  be 
needed  in  individual  cases  in  some 
participation  loans,  loans  on 
reclamation  projects,  when  security  is 
taken  on  trust  or  restricted  property 
involving  loans  to  Native  American,  and 
other  similar  situations. 

(iv)  The  closing  agent  wall  distribute 
copies  to  appropriate  parties  at  loan 
closing  or  as  soon  as  possible  thereafter. 

(3)  Persons  required  to  execute 
mortgage.  The  mortgage  will  be 
executed  by  the  borrower  and  all  other 
persons  having  an  interest  in  the  real 
property  being  mortgaged  whose 
execution  is  necessary  for  FmHA  to 
have  the  required  lien  priority,  (for 
example,  a  spouse’s  right  of  dower  or 
curtesy)  so  that,  in  the  event  of  default, 
the  mortgage  wall  be  enforceable  against 


all  such  interests.  Persons  signing  the 
promissory  note  and  the  mortgage  wall 
use  exactly  the  same  names  which 
appear  on  the  title. 

(i)  When  the  applicant  is  a 
corporation  or  cooperative,  the  mortgage 
will  be  executed  by  the  authorized 
officers  on  behalf  of  the  corporation  or 
cooperative.  Authorization  must  be 
granted  to  the  officers  by  either: 

(A)  The  Articles  of  Incorporation  and 
Bylaws,  or 

(B)  A  duly  adopted  resolution  of  the 
board  of  directors  authorizing  such 
execution  and  indicating  which  officers 
are  authorized  to  execute  the  loan 
docmnents  on  behalf  of  the  corporation/ 
cooperative,  unless  applicable  FmHA 
instruction  or  state  law  prohibits.  The 
resolution  must  bear  the  certification  of 
the  corporate/cooperative  secretary  that 
it  was  duly  adopted  and  not  revoked 
and  have  the  corporate  seal  affixed,  if 
applicable,  to  be  acceptable.  When 
shareholder  approval  is  necessary  the 
resolution  must  recite  that  shareholder 
approval  has  been  obtained. 

(ii)  When  the  applicant  is  a 
partnership,  the  mortgage  must  be 
executed  by  the  partners  required  by  the 
partnership  agreement  to  execute  loan 
documents  on  its  behalf. 

(iii)  When  the  applicant  is  a  trust,  the 
requirements  of  the  trust  agreement  and 
state  law  shall  control  as  to  who  is 
authorized  to  execute  the  loan 
documents. 

(4)  Date  of  Execution.  The  mortgage 
wall  be  dated  and  executed  on  the  same 
date  as  the  promissory  note.  If 
necessary,  the  mortgage  may  be  done  on 
a  different  date  provided  it  is  not 
executed  before  the  date  of  the  note  or 
after  the  date  of  closing. 

(5)  Title  exceptions.  The  mortgage 
will  specifically  describe  all  exceptions 
it  will  be  subject  to,  if  customary  under 
local  practice  or  required  by  state  law  or 
state  supplement.  Tlie  exceptions  wall 
normally  be  showm  as  part  of  or 
immediately  followdng  the  legal 
description  of  the  land  and  must  be  the 
same  as  showoi  on  the  final  title  opinion 
or  mortgagee  policy  of  title  insurance.  In 
cases  where  specific  description  of  each 
exception  to  title  is  not  customary  or 
required,  these  exceptions  may  be 
described  by  use  of  a  general  statement 
similar  to  the  following  (unless 
inconsistent  with  applicable  State  law): 
“Subject,  however,  to  all  outstanding 
covenants,  conditions,  restrictions, 
reservations,  liens,  encumbrances, 
easements,  rights  of  way,  leases, 
mineral,  oil,  gas  and  geothermal  rights 
(with  or  without  the  right  of  surface 
entry),  timber  rights,  water  rights, 
judgements,  pending  court  proceedings. 
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probate  proceedings  and  agreements 
which  limit  the  title  to  the  property." 

(6)  Releasing  or  retaining  existing 
mortgages  in  refinancing  cases.  When 
there  is  an  outstanding  FmHA  real 
estate  mortgage  against  the  property  and 
the  loan  secur^  by  the  mortgage  is 
being  refinanced  with  the  current  loan, 
the  mortgage  for  the  outstanding  loan 
will  be  superseded  and  will  be  released 
at  the  time  of  loan  closing,  unless  it  is 
necessary  imder  state  law  to  keep  the 
existing  mortgage  in  effect  to  retain  a 
valid  lien  of  the  same  priority  for  the 
obligation  being  refinanced. 

(7)  Describing  notes  in  mortgages.  In 
most  cases,  only  the  note(s)  for  the  new 
loan(s)  needs  to  be  described  when  a 
subsequent  loan  is  made  and  a 
subsequent  mortgage  is  taken.  The 
note(s)  for  any  unpaid  loan(s)  secured 
by  real  estate  will  not  be  described  in 
the  mortgage  unless  the  approval  official 
determines; 

(i)  It  is  necessary  to  do  so  to  protect 
the  government’s  interest, 

(iH  The  description  of  the  unpaid 
prior  secured  note(s)  in  the  mortgage 
being  taken  would  not  result  in  a  higher 
title  insurance  premium  for  the  new 
mortgage,  or 

(iiij  State  law  requires  that  all  original 
notes  be  presented  when  filing  a 
security  instrument.  A  State  supplement 
should  reflect  this  exception  when 
applicable. 

18)  Determining  due  date  of  final 
instaJIments.  The  “Due  Date  of  Final 
Installment,”  as  showm  in  the  mortgage, 
is  determined  by  adding  the  number  of 
years  over  which  the  loan  is  payable  to 
the  date  of  the  promissory  note:  for 
example,  if  the  note  is  dated  March  30. 
1987,  and  the  final  payment  is  due  and 
payable  20  years  from  that  date,  tlie 
“Due  Date  of  Final  Installment”  is 
March  30.  2007. 

(9)  Alteration  of  mortgage  form.  \ 
mortgage  form  may  be  altered  pursuant 
to  a  state  supplement  having  prior 
approval  of  the  National  Office,  or  in  a 
special  case,  to  comply  with  the  terms 
of  loan  approval  prescribed  in 
accordance  with  program  instructions. 
No  other  alterations  in  the  printed 
mortgage  forms  will  be  made  without 
prior  approval  of  the  National  Office. 
Any  changes  made  by  deletion, 
substitution,  or  addition  (excluding 
filling  in  blanks)  will  be  initialed  in  the 
margin  by  all  persons  signing  the 
mortgage. 

(10)  Special  requirements  imposed  by 
program  instructions.  Some  progranj 
instructions  require  that  the  mortgage 
forms  be  modified.  In  such  cases,  either 
OGC  or  the  approval  official  will  modify 
the  FmHA  mortgage  form  as  specified. 
The  closing  agent  will  make  sure  that 


the  modification  has  been  made  prior  to 
execution  of  the  mortgage. 

(11)  Mortgages  on  leasehold  estates. 
When  the  FmHA  seciuity  interest  is  a 
leasehold  estate,  unless  state  law  or 
state  supplement  otherwise  provides, 
the  Forms  FmHA  1927-1  or  FmHA 
1927-7  will  be  modified  as  follows: 

(i)  In  the  space  provide  on  the 
mortgage  for  the  description  of  the  real 
property  security,  the  leasehold  estate 
and  the  land  covered  by  the  lease  must 
be  described.  The  following  language 
must  be  used:  "All  of  borrower’s  right, 
title  and  interest  in  and  to  a  leasehold 

estate  for  an  original  term  of _ 

years,  commencing  on _ ,  19 

_ ,  created  and  established  by  and 

between _ as  lessor  and  owner  and 

_ as  lessee,  including  any 

extensions  and  renewals  thereof,  a  copy 
of  which  lease  was  recorded/filed  in 

book _ ,  page _ ,  as  instrument 

number _ .  in  the  Office  of  the  (e.g.. 

County  Clerk),  for  the  aforesaid  county 
and  state  and  covering  the  following 
real  property: _ .” 

(ii)  Immediately  preceding  the 

covenant  starting  with  the  words 
“shoul^  default,”  the  following 
covenant  will  be  added:  “(  ) 

Borrower  covenants  and  agrees  to  pay 
when  due  all  rents  and  any  and  all  other 
charges  required  by  said  lease,  to 
comply  with  ail  other  requirements  of 
said  lease,  and  not  to  surrender  or 
relinquish,  without  the  government’s 
prior  w'ritten  consent,  any  of  borrowrer’s 
right,  title  or  interest  in  or  to  said 
leasehold  estate  or  under  said  lease 
while  this  mortgage  remains  of  record.” 

(12)  Mortgages  on  land  purchase 
contract.  When  the  FmHA  security 
interest  is  on  a  borrower’s  interest  in  a 
land  purchase  contract,  OGC  will 
provide  language  to  be  used  to  modify 
the  Form  FmHA  1927-1  or  FmHA 
1927-7. 

(13)  Legal  description.  The  legal 
description  on  the  mortgage  should  be 
taken  directly  from  the  title  insurance 
commitment  or  the  title  abstract  to 
insure  accuracy  of  the  legal  description. 

(c)  Preparation  of  the  promissory 
note.  The  closing  agent  will  make  sure 
that  the  promissory  note  (or  assumption 
agreement)  is  completed  in  accordance 
with  the  forms  manual  insert  (FMl),  and 
executed.  The  approval  official  will 
determine  who  is  to  execute  tlie 
promissory  note,  including  cosigners,  if 
necessary,  in  accordance  with  program 
instructions  and  provide  the  closing 
agent  with  the  names  of  thest? 
individuals.  If  the  applicant  is  a 
corporation,  partnership,  or  trust,  the 
approval  oflicial  will  provide  the 
name(s)  and  title(s)  of  the  individual(s) 
executing  the  promissory  note  on  behalf 


of  the  entity.  Any  other  signatures  on 
the  note  (or  assumption  agreement) 
needed  to  insure  the  required  security, 
as  provided  in  state  supplements,  will 
be  obtained.  Persons  having  a  disability 
of  minority  or  mental  incompetency,  or 
persons  who  have  not  been  legally 
admitted  for  residency  in  the  U.S.,  its 
territories,  or  possessions,  are  not  to 
execute  the  promissory  note.  The  date 
shown  on  the  note  will  be  the  date  it  is 
executed  by  the  borrower  which  may 
not  be  later  than  the  date  of  the 
mortgage. 

(d)  Preparation  of  protective 
instruments.  The  closing  agent  will 
properly  prepare,  complete,  and/or 
approve  releases  and  curative 
documents  necessary  for  title  clearance 
and  closing,  in  recordable  form  and 
record  them  if  required. 

(1)  Prior  lienholder’s  agreement.  If 
any  liens  (other  than  FmHA  liens  or  tax 
liens  to  local  governmental  authorities) 
or  security  agreements  (hereafter  called 
“liens”),  with  priority  over  FmHA’s 
mortgage  will  remain  against  the  real 
property  securing  the  loan(s),  the 
liexiholders  must  execute,  in  recordable 
form,  agreements  containing  all  of  the 
following  provisions: 

(i)  The  prior  lienholder  shall  agree  not 
to  declare  the  lien  in  default  or 
accelerate  the  indebtedness  secured  by 
the  prior  lien  for  a  specific  period  of 
time  after  notice  to  FmH\.  The 
agreement  must: 

(A)  Provide  that  the  specified  period 
of  time  will  not  commence  until  the 
lienholder  gives  written  notice  of  the 
borrower’s  default  and  the  prior 
lienholder’s  intention  to  accelerate  the 
indebtedness  to  the  FmHA  office 
servicing  the  loan, 

(B)  Include  the  address  of  the  FmHA 
servicing  office. 

(C)  Give  FmHA  the  option  to  cure  any 
monetary  default  by  paying  the  amount 
of  the  borrow  er’s  delinquent  payments 
to  the  prior  lienholder,  or  pay  the 
obligation  in  full  and  have  the  lien 
assigned  to  FmHA,  and 

(D)  Provide  that  the  prior  lienholder 
will  not  declare  tlie  lien  in  default  for 
tmy  nonmonetary  reason  if  FmHA 
commences  liquidation  proceedings 
against  the  property  and  thereafter 
acquires  the  property. 

(ii)  When  the  prior  lien  secures  future 
advances,  including  the  lienholder’s 
costs  for  borrower  liquidation  or 
bankruptcy,  which  under  state  law  have 
priority  over  the  mortgage  being  taken 
(or  a  FmHA  mortgage  already  held),  the 
prior  lienholder  shall  agree  not  to  make 
advances  for  purposes  other  than  taxes, 
insurance  or  payments  on  other  prior 
liens  without  written  consent  of  the 
State  Director. 
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(til)  The  prior  lienholder  shall  consent 
to  FmHA  making  (or  transferring)  the 
loan  and  taking  (or  retaining)  the  related 
mortgage  if  the  prior  lien  instnixnent 
prohibits  a  loan  or  mortgage  (or  transfer) 
without  the  prior  lienholder’s  consenL 

(iv)  The  prior  lienholder  shall  consent 
to  FniHA  transferring  the  property 
subject  to  the  prior  lien  after  FmHA  has 
obtained  title  to  the  property  either  by 
foreclosure  or  voluntary  conveyance  if 
the  prior  lien  instrument  prohibits  such 
transfer  without  the  prior  lienholder’s 
consent. 

(2)  Notice  of  foreclosure  agreements. 
These  agreements  will  be  obtained  only 
when  required  by  a  state  supplement. 

As  a  precautionary  measure,  the  state 
supplement  will  require  notice 
agreements  when  OGC  determines  that 
state  law  permits  junior  liens  of  private 
parties  to  be  extinguished  by  foreclosure 
of  a  prior  lien  without  the  junior 
lienholder  being  made  parties  or  being 
given  actual  notice.  The  state 
supplement  will  specify  the  number  of 
days  within  which  notice  of  foreclosure 
is  required  by  the  agreement. 

(3)  Leaseholds.  When  the  FmHA 
security  interest  is  on  a  leasehold,  the 
approval  official  must  review  the  lease 
to  make  sure  that  it  meets  the  security 
and  duration  requirements  of  the 
program  instructions.  If  not,  it  will  be 
necessary  for  the  landlord  and  tenant  to 
amend  the  lease  to  meet  these 
requirements  at  closing. 

(4)  Agreement  by  bolder  of  vendor's 
interest  under  land  contract.  If  the 
buyer’s  interest  in  the  security  property 
is  that  of  a  buyer  imder  a  land  contract, 
it  will  be  necessary  for  the  seller 
(vendor)  to  execute,  in  recordable  form, 
an  agreement  containing  ail  of  the 
following  provisions: 

(i)  The  vendor  shall  agree  not  to  sell 
or  voluntarily  transfer  the  vendor’s 
interest  under  the  land  contract  without 
the  prior  written  consent  of  the  FmHA 
State  Director. 

(ii)  The  vendor  shall  agree  not  to 
encumber  or  cause  any  liens  to  bo  levied 
against  the  property. 

(iii)  The  vendor  shall  agree  not  to 
commence  or  take  any  action  to 
accelerate,  forfeit  or  foreclose  the 
buyer’s  interest  in  the  security  property 
until  a  specified  period  of  time  after 
notifying  the  State  Director  of  intent  to 
do  so.  This  period  of  time  will  be  ninety 
(90)  days  unless  a  state  supplement 
otherwise  provides.  The  agreement  shall 
give  FmliA  the  option  to  cure  any 
monetary  default  by  paying  the  amount 
of  the  ^uyer’s  delinquent  payments  to 
the  vendor,  or  paying  the  vendor  in  full 
and  having  the  contract  assigned  to 
FmHA. 


(iv)  The  vendor  shall  consent  to 
FmHA  making  the  loan  and  taking  a 
security  interest  in  the  borrower’s 
interest  under  the  land  contract  as 
.security  for  the  FmHA  loan. 

(v)  The  vendor  shall  agree  not  to  take 
any  actions  to  foreclose  or  forfeit  the 
interest  of  the  buyer  under  the  land 
contract  because  FmHA  has  acquired 
the  buyer’s  interest  under  the  land 
contract  by  foreclosure  or  voluntary 
conveyance,  or  because  FmHA  has 
subsequently  sold  or  assigned  the 
buyer’s  interest  to  a  third  peirty  who  will 
assume  the  buyer’s  obligations  under 
the  land  contract. 

(vi)  When  FmHA  acquires  a  buyer’s 
interest  under  a  land  contract  by 
voluntary  conveyance  or  foreclosure. 
FmHA  wrill  not  be  deemed  to  have 
as.sumed  any  of  the  buyer’s  obligations 
under  the  contract,  provided  that  the 
failure  of  Finll.^  to  perform  any  such 
obligations  while  it  holds  the  buyer’s 
interest  is  a  ground  to  commence  an 
action  to  terminate  the  land  contract. 

(5)  Form  of  agreement.  The  form  of 
prior  lienholder’s  agreement, 
forbearance  agreement,  notice  of 
foreclosure  or  assignment,  and 
agreement  by  holder  of  vendor’s  interest 
under  land  contract  will  be  prescribed 
in  a  state  supplement  with  the 
concurrence  of  OGC  When  only 
forbearance  agreements  are  needed,  they 
will  be  obtained  on  Form  FmHA  1927- 
8.  “Agreement  with  Prior  Lienholder,” 
or.  if  that  form  is  not  legally  satisfactory, 
on  a  state  form  having  the  same  title. 
When  only  notice  of  foreclosure  or 
assignment  are  required,  a  separate  form 
for  this  purpose  wll  be  used.  When 
Ifoth  forbearance  agreements  and  notices 
of  foreclosure  or  assignment  are 
required.  Form  Fmll.^  1927-8  may  be 
emended  in  order  to  serve  both 
purposes,  a  substitute  state  form  may  be 
used  for  both  purposes,  or  Form  FmHA 
1927-8  may  be  u.sed  and  the  notice 
agref.ment  obtained  on  a  separate  state 
fonn. 

(6)  Executing,  acknowledging,  and 
recording.  When  an  agreement  is 
required  by  paragraphs  (d)(1),  (d)(2). 
(d)(3).  or  (d)(4)  of  this  section,  the 
closing  agent  will  determine  at  the  time 
of  closing  that  the  agreement  is  properly 
complete,  executed,  sealed,  witnessed, 
acknowledged,  end  recorded  as  required 
by  state  law  or  state  supplement. 

(e)  Correction  of  errors  in  recorded 
security  instruments.  A  state 
supplement,  subject  to  OGC’s  review 
emd  approval,  will  be  issued  to  provide 
guidance  in  correcting  error(s)  in 
recorded  security  instruments. 


§  1927.58  Closing  the  transaction. 

The  closing  agent  will  cooperate  with 
the  approval  o^ial,  the  borrower  and 
the  seller,  and  other  necessary  parties  to 
arrange  the  time  and  place  of  closing. 

The  closing  agent  will  make  siue  that 
FmHA  obtains  a  valid  mortgage  hen  on 
the  property  of  the  priority  required  by 
FmHA,  subject  only  to  any  defects  and 
exceptions  approved  by  the  approval 
official  or  State  Director.  The  “Date  of 
Closing”  will  be  considered  to  be  the 
date  that  the  note  and  mortgage  are 
signed,  and  the  loan  closing  process 
takes  place. 

(a)  Disbursement  of  loan  funds.  When 
the  closing  agent  indicates  that  the 
conditions  necessary  to  close  the  loan 
have  been  met,  loan  funds  will  be 
forwarded  to  the  closing  agent.  Loan 
funds  will  not  be  disbursed  prior  to 
filing  of  the  mortgage  for  record; 
however,  when  necessary,  loan  funds 
may  be  placed  in  escrow  before  the 
mortgage  is  filed  for  record  and 
disbursed  after  it  is  filed.  No 
development  funds  will  be  kept  in 
escrow  by  the  closing  agent  after  loan 
closing.  Loan  funds  for  the  payment  of 
a  lien  may  be  disbursed  only  upon 
receipt  of  a  discharge,  satisfaction,  or 
release  (or  assignment  where  necessary 
to  protect  the  interests  of  FmHA). 

(b)  Title  examination  and  liens  or 
claims  against  borrowers.  The  closing 
agent  will  e.xamine  the  title  for  liens 
against  the  property  and  claims  against 
the  borrow'er  from  the  terminal  date  of 
the  preliminary  title  examination  up  to 
and  ineJuding  the  time  of  recording  the 
current  mortgage.  If  there  are  no  entries 
of  record  during  the  period,  except  the 
documents  required  in  connection  with 
title  clearance  and  any  partial  release(s) 
or  subordinati6n(s)  previously  approved 
by  FmHA.  the  transaction  may  be 
closed.  If  there  are  other  entries  of 
record  during  this  period,  the 
transaction  wall  not  be  closed  until 
the,se  entries  have  been  cleared  of  record 
or  administratively  approved.  The 
closing  agent  will  advise  the  approval 
official  of  the  nature  of  such  intervening 
instruments  and  the  effect  they  may 
have  on  obtaining  a  valid  mortgage  of 
the  priority  required  or  the  title 
insurance  policy  to  be  issued. 

(c)  Taxes  ana  assessments.  The 
closing  agent  will  determine  if  all  taxes 
and  assessments  against  the  property 
which  are  due  and  payable  are  paid  at  ’ 
or  before  the  time  of  loan  closing.  If  the 
seller  and  the  borrower  have  agreed  to 
prorate  any  taxes  or  assessment  which 
are  not  yet  due  and  payable  for  the  year 
in  which  the  closing  of  the  transaction 
tai.es  place,  the  seller’s  proportionate 
share  of  the  taxes  and  assessments  will 
be  deducted  from  the  proceeds  to  be 
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paid  to  seller  at  closing  and  will  be 
credited  to  the  amount  required  to  be 
paid  by  borrower  at  closing.  Certificates 
or  receipts  should  be  produced  ft-om  the 
taxing  authorities  to  show  that  taxes  or 
assessments  which  are  due  and  payable 
have  been  paid  and,  if  possible,  the 
certificates  or  receipts,  or  copies,  will  be 
kept  in  the  borrower’s  County  Office  or 
District  Office  case  file.  Appropriate 
prorations  as  agreed  upon  between  the 
borrower  and  seller  may  also  be  made 
for  taxes  paid  by  the  seller  which  are 
applicable  to  a  period  after  the  closing 
date,  common  area  maintenance  fees, 
prepaid  rentals,  insiuance  (unless  the 
borrower  is  to  obtain  a  new  policy  of 
insurance)  and  growing  crops. 

(d)  Affidavit  regarding  work  of 
improvement — (1)  Execution  by 
borrower.  The  closing  agent  will  require 
that  a  Form  FmHA  1927-5,  “Affidavit 
Regarding  Work  of  Improvement,”  be 
completed  and  executed  (including 
acknowledgment)  when  a  loan  is  being 
made  to  a  borrower  who  already  owns 
the  real  estate  to  be  mortgaged.  This 
affidavit  will  be  executed  by  the 
borrower  at  closing. 

(2)  Execution  by  seller.  The  closing 
agent  will  require  that  Form  FmHA 
1927-5  be  completed  and  executed 
(including  acknowledgment)-by  the 
seller  when  the  FmHA  is  making  a  loan 
to  a  borrower  to  enable  the  borrower  to 
acquire  the  pro{)erty  (including 
transfers).  TTiis  affidavit  will  be 
executed  by  the  seller  at  closing. 

(3)  Legal  insufficiency  of  affidavit 
form.  If  Form  FmHA  1927-5  is  not 
legally  sufficient  in  a  particular  state,  a 
state  form  approved  by  OGC  will  be 
used.  A  similar  form  that  may  be 
required  by  a  title  insurance  company 
may  be  substituted  for  Form  FmHA 
1927-5. 

(4)  Recording.  The  affidavit  will  not 
be  recorded  unless  the  closing  agent 
deems  it  necessary  and  state  law 
permits. 

(5)  Delay  in  closing.  The  loan  will  not 
be  closed  if,  at  the  loan  closing,  the 
seller  (in  a  sale  transaction)  or  the 
borrower  (in  a  nonpurchase  money  loan 
situation)  indicates  that  construction, 
repair  or  remodeling  has  been 
commenced  or  completed  on  the 
property,  or  related  materials  or  services 
have  been  delivered  to  or  performed  on 
the  property  within  the  time  limit 
specified  in  the  affidavit,  unless  a  state 
supplement  otherwise  provides.  The 
closing  agent  will  notify  the  approval 
official,  who  will  determine  if  the  work 
of  improvement  will  result  in  a  lien 
prior  to  the  FmHA  lien.  The  State 
Director  will,  with  the  advice  and 
concurrence  of  OGC,  provide  in  a  state 


supplement  the  period  of  time  to  be 
used  in  completing  the  affidavit. 

(e)  Completion  of  closing  documents. 
The  closing  agent  will  determine  that 
deeds,  promissory  notes,  mortgages, 
releases,  and  other  ciurative  instruments 
are  completed  in  accordance  with  the 
FMI  (sealed  and  witnessed  if  required 
by  state  law)  and,  if  necessary, 
acknowledged  and  filed  for  record  at  the 
proper  time, 

(fi  Assignment  of  future  income.  If 
Form  FmHA  443-16,  “Assignment  of 
Income  from  Real  Estate  Security,”  is 
required  in  a  particular  case,  the 
approval  official  will  prepare  the  form 
and  have  it  available  for  execution  by 
the  borrower  when  the  transaction 
closes.  The  closing  agent  will  see  that 
the  form  is  properly  completed, 
executed  (sealed  and  witnessed  if 
required  by  state  law),  and 
adbiowledged  by  the  borrower. 

(g)  Return  of  loan  documents  to 
approval  official  after  loan  closing. 
VVithin  one  day  after  loan  closing,  the 
closing  agent  will  return  completed  and 
executed  copies  of  Form  FmHA  1927- 
15,  the  promissory  note,  all  other 
dociunents  required  for  loan  closing 
(except  the  mortgage),  and  the  final  title 
opinion  or  policy  of  title  insurance  to 
the  approv^  official.  If  the  recorded 
mortgage  is  customarily  returned  to  the 
borrower  or  closing  agent  after 
recording,  then  it  must  be  forwarded  to 
the  approval  official  immediately. 

(h)  Final  opinion  or  mortgage  title 
policy.  As  soon  as  possible  after  the 
transaction  has  been  closed: 

(1)  Final  opinion.  The  attorney  will 
issue  a  final  opinion  to  FmHA  and  the 
borrower  on  Form  FmHA  1927-10, 
“Final  Title  Opinion.”  If  that  form  is  not 
legally  sufficient  in  a  particular  state,  a 
state  form  approved  by  OGC  may  be 
used.  Issuance  of  the  final  opinion 
should  not  be  held  up  pending  the 
return  of  recorded  instruments.  If  it  is 
not  possible  for  the  final  title  opinion  to 
show  the  book  and  page  of  recordation 
of  the  FmHA  security  instrument,  the 
words  “and  is  recorded”  in  paragraph  II 
B  of  Form  FmHA  1927-10  may  be 
deleted  and  the  following  blank  space 
completed  to  show  the  filing  office  and 
the  filing  instrument  number  if 
available.  Attached  to  the  final  opinion 
will  be  required  documents  then 
available,  including  any  which  the 
approval  official  has  furnished  to  the 
attorney  which  were  not  previously 
returned.  The  attorney  will  ensure  that 
all  recorded  instruments  are  forwarded 
or  delivered,  to  the  proper  parties  after 
recording.  The  certification  of  title  will 
be  forwarded  for  a  voluntary 
conveyance. 


(2)  Mortgagee  title  policy.  The  closing 
agent  will  send  or  deliver  the  mortgagee 
title  policy,  with  the  United  States  listed 
as  mortgage  holder,  to  the  approval 
official.  The  policy  will  be  subject  only 
to  standard  exceptions  and  those 
outstanding  encumbrances,  exceptions, 
reservations,  and  other  defects  approved 
by  the  approval  official.  If  an  owner’s 
pohcy  of  title  insurance  is  requested, 
the  closing  agent  will  send  or  deliver  it 
to  the  borrower.  The  closing  agent  will 
ensure  that  all  recorded  instruments  are 
delivered  or  sent  to  the  proper  parties 
after  recording. 

(3)  Responsibilities  of  the  approval 
official.  The  approval  official  will  check 
the  final  title  opinion  or  mortgagee  title 
policy  to  make  sure  that  the  lien  priority 
required  in  the  loan  approval  has  been 
obtained.  Form  FmHA  1927-15  will  be 
checked  to  see  that  funds  were 
disbursed  as  authorized.  If  these 
conditions  have  not  been  met,  the 
approval  official  will  report  it  to  the 
State  Director  for  advice. 

(1)  Other  services  of  the  closing  agent. 
(1)  The  closing  agent  will  assist  the 
approval  official  in  preparing, 
completing,  obtaining  execution, 
acknowledgment,  and  recording  the 
required  documents  when  necessary. 
Standard  FmHA  forms  will  be  used 
whenever  possible.  Hie  closing  agent 
will  keep  the  approval  official  advised 
as  to  the  progress  of  title  clearance  and 
preparation  of  material  for  closing  the 
transaction. 

(2)  The  closing  agent  will  provide 
services  for  voluntary  conveyances  as 
set  forth  in  §  1927.62  of  this  subpart, 
and  §  1955.10  of  subpart  A  of  part  1955 
of  this  chapter. 

§  1 927.59  Subsequent  loans  and/or 
transfers  with  assumptions. 

Title  services  and  closing  for 
subsequent  loans  to  an  existing 
borrower  will  be  done  in  accordance 
with  previous  instructions  in  this 
subpart,  except  that: 

(a)  Loans  closed  using  title  insurance. 
(1)  Title  insurance  will  only  be  obtained 
if: 

(1)  Additional  land  is  being  acquired, 

(ii)  An  initial  loan  is  being  refinanced 
with  a  subseouent  loan, 

(iii)  An  additional  loan  is  being  made 
where  the  prior  secured  loan  was  not 
subject  to  title  clearance  (e.g.  where  the 
prior  loan  was  secured  by  the  best 
mortgage  obtainable),  or 

(iv)  An  additional  section  504  loan  is 
being  made  where  the  previous  loan 
was  unsecured,  or  secured  for  less  than 
$7,500  and  the  outstanding  debt  amount 
plus  the  new  loan  exceeds  $7,500. 

(2)  When  a  new  mortgagee  title  policy 
is  required,: 
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(i)  It  will  cover  the  entire  real 
property  which  is  to  secure  the  loan, 
including  the  real  property  already 
owned  and  any  additional  real  property 
being  acquired  by  the  borrower  with  the 
loan  proceeds. 

(ii)  Title  insurance  coverage  will  be 
obtained  for  the  entire  amount  of  any 
subsequent  loan  plus  the  amount  of  any 
existing  loan  being  refinanced.  If  the 
existing  loan  is  not  being  refinanced,  the 
new  mortgagee  policy  will  insure  only 
the  amount  of  the  subsequent  loan. 

(b)  Loans  closed  using  title  opinions. 
Unless  the  approval  official  is  aware  of 
problems  with  or  discrepancies  in  the 
original  title  opinion,  the  title  will  be 
researched  back  to  the  date  of  the  last 
FmHA  mortgage,  except  when  the 
conditions  of  paragraph  (a)(1)  (i),  (ii),  or 

(iii)  of  this  section  exist.  In  these  cases, 
the  title  will  be  examined  in  accordance 
with  §  1927.55  of  this  subpart. 

(c)  Title  services  required  in 
connection  with  assumptions.  This  is 
set  forth  in  subparts  A,  B,  and  C  of  part 
1965  of  this  chapter  as  appropriate  for 
the  loan  type. 

§§1927.60-1927.61  [Reserved] 

§1927.62  Voluntary  conveyances. 

When  a  borrower  offers  to  convey 
security,  the  approval  official  will 
process  and  close  the  transaction 
according  to  §  1955.10  of  subpart  A  of 
part  1955  of  this  chapter.  The  closing 
agent  will  issue  a  certification  of  title 
stating  that  title  is  vested  in  the  United 
States  of  America  subject  only  to  FmHA 
liens  or  prior  liens  previously  approved 
by  FmHA  in  accordance  with  §  1955.10 
of  subpart  A  of  part  1955  of  this  chapter. 

§§  1 927.63-1 927.64  [Reserved] 

§  1927.65  Additional  requirements  in 
connection  with  loans  to  homestead 
entrymen,  contract  purchasers  of  farm  units 
from  the  Bureau  of  Reciamation,  and 
certain  American  Indians. 

Whenever  loans  or  assumptions  are 
subject  to  agreements  with  other 
agencies  (e.g.  loans  to  or  assumptions  by 
homestead  entiyrmen,  American  Indians, 
or  contract  purchasers  from  the  Bureau 
of  Reclamation),  the  title  clearance  and 
closing  of  the  transaction  will  be 
handled  in  accordance  with  special 
instructions  issued  by  FmHA  and/or 
other  parties  involved  applicable  to  the 
type  of  transaction,  as  well  as  those  of 
this  subpart.  The  special  instructions 
may  be  in  form  of  a  Memorandum  of 
Understanding  with  the  advice  and 
approval  of  OGC. 

§  1927.66  Cancellation  of  loan, 
assumption,  or  credit  sale. 

If  it  is  determined  that  the  transaction 
will  not  be  closed,  the  approval  official 


will  promptly  notify  the  borrower  and 
the  following  parties  who  are  involved 
in  the  case  at  the  time  the  determination 
is  made:  the  seller,  attorney (s),  OGC, 
and  the  title  company. 

§§  1 927.67-1 927.89  [Reserved] 

§1927.90  State  supplements. 

The  state  supplement  issued  pursuant 
to  this  subpart  will  have  prior  National 
Office  approval  and  will  be  the 
minimum  necessary  to  comply  with 
state  laws. 

§  1927.91  Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with 
applicable  law  or  opinion  of  the 
Comptroller  General.  The  Administrator 
may  exercise  this  authority  upon 
written  request  from  the  State  Director 
or  an  Assistant  Administrator  provided 
the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  Request  for 
exception  must  be  supported  with 
documentation  to  explain  adverse  effect 
on  the  Government’s  interest,  proposed 
alternative  courses  of  actions,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the 
exception  is  granted. 

§§1927.92-1927.99  [Reserved] 

§  1927.100  0MB  control  number. 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  and  have  been  assigned  OMB 
control  number  0575-0147.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  1.5  hours  per  response,  with 
an  average  of  .38  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC.  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB 
#  0575-0147),  Washington,  D.C.  20503. 


Dated:  March  1, 1994. 

Bob  Nash, 

Under  Secretary,  Small  Community  and  Burai 
Development. 

IFR  Doc.  94-11311  Filed  5-10-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  PART  2 
RIN  3150-AE85 

Summary  Report  on  the  Status  of 
Petitions  for  Rulemaking;  Frequency 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  an 
amendment  to  its  regulations  that  would 
reduce  the  frequency  of  the  summary 
report  on  the  status  of  petitions  for 
rulemaking,  which  is  included  in  the 
NRC  Regulatory  Agenda,  from  quarterly 
to  semiannually.  The  proposed  action  is 
necessary  because  the  NRC  intends  to 
reduce  the  publication  of  the  NRC 
Regulatory  Agenda  ft’om  quarterly  to 
semiannually  as  the  status  of 
rulemaking  actions  and  petitions  for 
rulemaking  is  not  subject  to  frequent 
change.  The  proposed  rule  is  intended 
to  reduce  the  level  of  NRC  staff  effort, 
paperwork,  and  distribution  costs. 

DATES:  Comment  period  expires  June  10, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Telephone  (301)  492- 
7086  or  Toll  Free  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  letter  dated  December  30, 1976, 
Ms.  Karen  J.  Husemeyer  submitted  a 
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petition  for  rulemaking  with  the  NRC 
The  petition  was  docketed  as  PRM-2-4, 
and  a  notice  of  receipt  was  published  in 
the  Federal  Register  of  February  24, 

1977  (42  FR  10911).  The  petitioner 
requested  that  the  NRC  annually  review 
ea^  petition  having  a  docket  number. 
The  petitioner  also  requested  that  the 
status  of  proposed  rule  changes  be  made 
part  of  an  administrative  report  that 
would  be  subject  to  public  review. 

In  response  to  this  petition  for 
rulemaldng,  the  NRC  amended  its  rules 
of  practice  governing  the  receipt  and 
processing  of  petitions  for  rulemaking 
on  October  31, 1977  (42  FR  56950).  In 
the  final  rule,  the  NRC  stated  that  it 
would  prepare  a  summary  report  on  the 
status  of  petitions  for  rulemaking  on  a 
quarterly  basis  and  make  this  report 
available  for  public  inspection  and 
copying  in  the  Pubhc  Document  Room. 
The  provision  concerning  the 
preparation  and  availability  of  the 
summary  report  on  petitions  for 
rulemaking  is  codified  at  10  CFR 
2.802(g).  This  report  was  published 
under  the  heading  ‘‘NRC  Petitions  for 
Rulemaking”  until  April  29, 1982,  when 
it  was  incorporated  into  the  NRC 
Regulatory  Agenda  and  published  in  the 
Federal  Register  (47  FR  18508). 

On  November  9, 1979,  the 
Commission  also  requested  that  a 
quarterly  summary  be  prepared  for 
rulemaldng  efforts  not  associated  with 
petitions  for  rulemaking.  The  NRC  staff 
prepared  a  report  that  indicated  the 
status  of  proposed  rules  and  advance 
notices  of  proposed  rulemaking  for  the 
period  of  January  through  March  1980. 
Although  this  was  a  one-time  report,  the 
Commission  later  recommended  that  the 
report  be  updated  each  quarter.  This 
report  was  published  under  the  heading 
“Status  of  Proposed  Rules.”  It  was 
subsequently  replaced  by  the  NRC 
Regulatory  Agenda,  first  published  in 
the  Federal  Register  on  October  29, 

1981  (46  FR  53594). 

The  NRC  Regulatory  Agenda  is  a 
compilation  of  all  rules  on  which  the 
NRC  has  recently  completed  action,  has 
proposed  action,  or  is  considering 
action,  and  all  petitions  for  rulemaking 
that  have  been  received  by  the 
Commission  and  are  pending 
disposition.  The  NRC  Regulatory 
Agenda  provides  the  public  with  basic 
information  regarding  currently  active 
NRC  rulemaking  activities  and  petitions 
for  rulemaking.  Since  1982,  the  NRC 
Regulatory  Agenda  has  been  updated 
and  issued  each  quarter  as  NUREG- 
0936. 

The  NRC  also  prepares  and  submits 
an  agenda  of  its  rulemaking  activity  for 
inclusion  in  the  Unified  Agenda  of 
Federal  Regulations,  which  is  updated 


semiannually  and  published  in  the 
Federal  Register.  The  Regulatory 
Flexibility  Act  (5  U.S.C  602)  requires 
that  agencies  publish  semiannual 
regulatory  agendas  describing  the 
regulatory  actions  they  are  developing 
that  could  have  an  impact  on  small 
entities.  Executive  Order  12866 
establishes  minimmn  standards  for  an 
agency’s  agenda,  including  specific 
types  of  information  for  each  entry  and 
publication  in  a  uniform  format.  The 
NRC  meets  these  public  information 
requirements  through  its  participation 
in  the  Unified  Agenda  of  Federal 
Regulations.  The  Unified  Agenda  of 
Federal  Regulations  contains  the  same 
information  concerning  the  NRC 
rulemaking  activity  that  is  published  in 
the  NRC  Regulatory  Agenda. 

Proposed  Action 

The  Commission  believes  that  the 
continued  publication  of  the  NRC 
Regulatory  Agenda  on  a  quarterly  basis 
is  unnecessary.  The  content  and  the 
status  of  the  rulemaking  actions  and 
petitions  for  rulemaking  do  not  change 
fiequently  enough  to  justify  a  quarterly 
publication.  The  NRC  believes  that  a 
semiannual  publication  schedule  is 
sufficient  to  inform  the  public  of  the 
NRC's  rulemaking  activity  and  of  the 
current  status  of  NRC’s  active 
rulemakings  and  petitions  for 
rulemaking.  The  NRC  Regulatory 
Agenda  would  continue  to  be  published 
in  January  and  July  of  each  year.  Section 
2.802(g),  which  concerns  the  fiequency 
of  the  status  of  petitions  for  rulemaking, 
would  be  revised  to  reflect  this  change. 
The  NRC  would  continue  to  publish  an 
updated  agenda  of  its  rulemaking 
actions  in  the  Unified  Agenda  of  Federal 
Regulations  each  April  and  October. 

To  better  inform  the  public  of  the 
status  of  NRC  rulemakings,  the  NRC  is 
exploring  alternatives  to  make  the 
information  in  the  Regulatory  Agenda 
available  through  electronic 
communications,  such  as  via  an 
electronic  bulletin  board.  The  NRC  will 
make  its  next  issuance  of  the  Regulatory 
Agenda  available  in  an  electronic  format 
on  an  electronic  board  that  is  accessible 
to  the  public. 

Also  the  NRC  has  established  a 
computer  bulletin  board  whereby  the 
public  can  obtain  a  copy  of  the 
proposed  rule  entitled,  “Radiological 
Criteria  for  Decommissioning  of  Nuclear 
Facilities,”  and  submit  comments  on 
this  proposed  rule  via  electronic 
communication.  The  NRC  is  exploring 
mechanisms  to  make  this  type  of  public 
access  to  rulemakings  available  for 
additional  rulemakings  in  the  future.  In 
addition,  the  NRC  routinely  invites  the 


public  to  submit  comments  on  proposed 
rules  in  an  electronic  format. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
enviroiunental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

Regulatory  Analysis 

'The  NRC  has  not  prepared  a 
regulatory  impact  analysis  for  this 
proposed  rule  because  it  is  an 
administrative  action  that  would  reduce 
the  frequency  of  the  summary  report  on 
the  status  of  petitions  for  rulemaking,  as 
included  in  the  NRC  Regulatory 
Agenda,  from  quarterly  to  semiannually. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  an  administrative  action  that 
would  reduce  the  frequency  of  the 
summary  report  on  the  status  of 
petitions  for  rulemaking,  as  included  in 
the  NRC  Regulatory  Agenda,  from 
quarterly  to  semiannually.  This 
proposed  action  would  have  no 
economic  impact  on  any  NRC  license, 
including  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Secs.  161, 181,  68  Stat.  948. 

953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  secs. 
53.  62,  63,  81,  103,  104,  105,  68  Stat. 

930, 932, 933, 935,  936,  937,  938,  as 
amended  (42  U.S.C.  2073,  2092,  2093, 
2111,  2133,  2134,  2135);  sec.  114(f). 

Pub.  L.  97-425,  96  Stat.  2213,  as 
amended  (42  U.S.C.  10134(f));  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853,  as 
amended  (42  U.S.C.  4332);  sec.  301,  88 
Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102,  2.103,  2.104,  2.105,  2.721  also 
issued  under  secs.  102,  103,  104,  105, 
133,  189,  68  Stat.  936,  937,  938,  954, 

955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105 
also  issued  under  Pub.  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Sections 
2.200-2.206  also  issued  under  secs. 
161b.  i,  o,  182, 186,  234,  68  Stat.  948- 
951,  955,  83  Stat.  444,  as  amended  (42 
U.S.C.  2236,  2282):  sec.  206,  88  Stat. 
1246  (42  U.S.C.  5846).  Sections  2.600- 
2.606  also  issued  under  sec.  102,  Pub. 

L.  91-190,  83  Stat.  853,  as  amended  (42 
U.S.C.  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections 
2.754,  2.760,  2.770,  2.780  also  issued 
under  5  U.S.C.  557.  Section  2.764  and 
Table  lA  of  Appendix  C  also  issued 
under  secs.  135, 141,  Pub.  L.  97-425,  96 
Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  2.790  also  issued  under 
sec.  103,  68  Stat.  936,  as  amended  (42 
U.S.C.  2133)  and  5  U.S.C.  552.  Sections 
2.800  and  2.808  also  issued  under  5 
U.S.C.  553.  Section  2.809  also  issued 
under  5  U.S.C.  553  and  sec.  29,  Pub.  L. 
85-256,  71  Stat.  579,  as  amended  (42 
U.S.C.  2039).  Subpart  K  also  issued 
under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat. 
2230  (42  U.S.C.  10154).  Subpart  L  also 
issued  under  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued 
under  sec.  6,  Pub.  L.  91-560,  84  Stat. 
1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240,  99 
Stat.  1842  (42  U.S.C.  2021b  et  seq.). 

2.  In  §  2.802,  paragraph  (g)  is  revised 
to  read  as  follows; 


§  2.802  Petition  for  rulemaking. 

*  *  *  * 

(g)  The  Director,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  will 
prepare  a  summary  of  petitions  for 
rulemaking  before  the  Commission.  The 
report  will  be  prepared  semiannually 
and  include  the  status  of  each  petition. 

A  copy  of  the  report  will  be  available  for 
public  inspection,  and  copying  for  a  fee, 
in  the  Commission’s  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

|FR  Doc.  94-11437  Filed  5-10-94;  8:45  am) 
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10  CFR  Part  26 

Consideration  of  Changes  to  Fitness- 
For-Duty  (FFD)  Requirements 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  Information  and 
Comments. 

SUMMARY:  In  response  to  a  Federal  court 
decision,  the  Nuclear  Regulatory 
Commission  (NRC)  is  evaluating  its 
approaches  for  designation  of  persons 
who  should  be  subject  to  the  random 
drug  testing  at  nuclear  power  plants,  in 
particular  whether  employees  without 
direct  safety-related  duties  (e  g.,  clerical 
staff)  must  be  subject  to  random  testing. 
In  the  evaluation,  the  NRC  staff 
identified  several  issues  that  have  a 
significant  bearing  on  whether  the 
current  approach  should  be  revised. 
Public  comments  are  requested  on  these 
issues  to  aid  the  NRC  staff  in  completing 
their  evaluation.  If  any  changes  are 
developed  to  current  regulations  as  a 
consequence  of  this  evaluation,  these 
proposed  changes  will  again  be 
published  in  the  Federal  Register  for 
public  comments.  If  a  revised  rule  is 
later  adopted,  these  changes  would 
apply  to  all  Ucensees  authorized  to 
construct  or  operate  nuclear  power 
reactors  and  to  all  licensees  authorized 
to  possess,  use,  or  transport  Category  I 
nuclear  material. 

DATES:  The  comment  period  expires 
August  9, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch. 

Deliver  comments  fo;  11555  Rockville 
Pike,  Rockville,  Meuyland  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

Copies  of  the  NRC  staff  s  report, 
“Evaluation  of  Scope  of  Persons  Subject 
to  Random  Drug  Testing”  (Enclosure  1 
to  SECY-94-016),  and  comments 
received  may  be  examined  (and/or 
copied  for  a  fee)  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

Copies  of  NUREG/CR-1879,  NUREG/ 
CR-5227,  and  Supplement  1  to  NUREG/ 
CR-5227  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082  or 
from  the  National  Technical  Information 
Service,  5282  Port  Royal  Road, 
Springfield,  VA  21161.  A  copy  may  be 
examined  (and/or  copied  for  a  fee)  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level), 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Hendren,  Safeguards  Branch, 
Division  of  Radiation  Safety  and 
Safeguards,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  (301) 
504-3209. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  International  Brotherhood  of 
Electrical  Workers  (IBEW)  v.  NRC,  966 
F.2d  521  (9th  Cir.  1992),  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  upheld  the  NRC’s  denial  of  a 
request  by  the  IBEW  on  behalf  of  Diablo 
Canyon’s  nuclear  workers  for  an 
exemption  from  NRC’s  random  drug¬ 
testing  requirements.  The  labor  union 
requested  the  exemption  for  bargaining 
unit  members  in  clerical,  maintenance, 
and  warehouse  positions.  While 
declining  to  upset  the  exemption  denial 
on  the  record  before  the  court,  the  three- 
judge  panel  questioned  the  NRC’s 
justification  for  imposing  random  drug 
tests  on  workers  (particularly  routine 
clerical  workers)  with  no  direct  safety 
functions  and  no  authorized  unescorted 
access  to  the  vital  areas  of  the  plant. 

(The  Diablo  Canyon  administrative 
building  is  in  the  protected  area,  and 
administrative  workers  are  subject  to 
random  drug  testing  because  they  have 
unescorted  access  to  the  protected  area. 
A  number  of  other  plants  also  have 
administrative  buildings  inside  their 
protected  areas.) 

Because  the  Court  of  Appeals  affirmed 
the  exemption  denial,  the  NRC  is  under 
no  immediate  legal  obligation  to  take 
any  action.  However,  the  NRC  believes 
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that  a  careful  study  of  the  issue  raised 
by  the  court  is  in  order.  Therefore,  the 
NRC  sta^  conducted  an  initial  study, 
‘‘Evaluation  of  Scope  of  Persons  Subject 
to  Random  Drug  Testing”  (Enclosure  1 
to  SECY-94-016),  whidi  is  available  in 
the  Public  Document  Room  as  specified 
in  the  ADDRESSES  portion  of  this 
Notice.  This  study  evaluated  issues 
relative  to  random  drug-testing  of  clerks, 
secretaries,  or  other  employees  who 
have  unescorted  access  to  a  nuclear 
plant’s  protected  area,  but  whose  own 
jobs  are  not  directly  safety-related  and 
provide  no  opportunity  for  precipitating 
or  escalating  a  safety-related  incident  at 
a  nuclear  power  plant. 

Before  me  effective  implementation 
date  of  the  Fitness-For-Duty  (FFD)  Rule 
(January  3, 1990),  licensees  had  various 
programs  to  control  substance  abuse. 
However,  these  programs  were  not 
uniform  in  their  procedures,  testing 
methods,  standanls,  or  sanctions  for 
substance  abuse.  Most  of  the  programs 
did  include  (1)  preemployment  dnig 
testing,  (2)  for-cause  drug  testing,  (3) 
employee  assistance  programs,  (4) 
behavioral  observation,  and  (5)  some 
type  of  training  on  the  problems 
associated  with  substance  abuse.  Not  all 
licensees  had  random  drug  testing  as  an 
element  of  their  program:  in  some  cases, 
random  testing  was  precluded  because 
of  union  intervention  or  prohibition  by 
State  laws. 

In  developing  the  FFD  Rule,  the  scope 
of  random  drug  testing  was  one  issue 
that  received  considerable  attention.  In 
the  Federal  Register  notice  for  the 
proposed  rule  published  on  September 
22, 1988  (53  FR  36795),  the  Commission 
solicited  comments  on  the 
appropriateness  of  the  worker  categories 
identified  for  testing.  At  53  FR  36817, 
the  Commission  indicated  that  it  was 
proposing  that  the  rule  apply  to  all 
persons  who  have  been  granted 
unescorted  access  to  protected  areas 
because  (1)  current  programs  are 
implemented  in  accordance  with  the 
Commission’s  Policy  Statement  on 
Fitness-for-Duty  of  Nuclear  Power  Plant 
Personnel  published  on  August  4, 1986 
(51  FR  27921),  which  applies  to  all 
persons  within  protected  areas  at 
nuclear  power  plemts;  (2)  these  persons 
could  introduce  and  sell/distribute 
drugs  in  the  workplace;  and  (3)  any 
person  under  the  influence  of  these 
substances  could  cause  a  safety  hazard, 
if  not  to  the  general  public,  to  the  user 
and  to  fellow  workers. 

Many  of  the  public  comments  on  the 
proposed  rule  addressed  the  scope  of 
random  testing.  Most  comments 
supported  random  testing  for  all  persons 
granted  unescorted  access  to  protected 
areas.  However,  a  considerable  number 


of  comments  objected  to  random  testing 
provisions  of  the  rule.  A  number  of  the 
comments  asserted  that  random  testing 
was  unnecessary  and  that  many  of  the 
individuals  granted  unescorted  access  to 
protected  areas  have  no  potential  for 
precipitating  or  escalating  a  safety- 
related  incident.  Some  comments 
recommended  that  only  those  workers 
who  may  potentially  affect  the  health 
and  safety  of  the  public  be  covered.  For 
the  final  rule,  the  NRC  chose  not  to 
reduce  the  scope  of  persons  subject  to 
random  testing. 

Currently,  the  FFD  Rule  requires 
licensees  authorized  to  operate  or 
construct  a  nuclear  power  reactor  to 
implement  an  FFD  program  that  applies 
to  “all  persons  granted  unescorted 
access  to  protected  areas,  and  to 
licensee,  vendor,  or  contractor 
personnel  required  to  physically  report 
to  a  licensee’s  Technical  Support  Center 
(TSC)  or  Emergency  Operations  Facility 
(EOF)  in  accordance  with  the  licensee’s 
emergency  plans  and  procedures.” 
Licensees  authorized  to  possess,  use,  or 
transport  formula  quantities  of  nuclear 
material  were  recently  required  to 
initiate  FFD  programs  and  are  not 
included  in  this  analysis.  Persons  who 
come  under  the  FFD  program  are  subject 
to  the  drug  testing  provisions,  which 
include  random  drug  tests. 

Discussion 

RcUidom  drug  testing  involves  two 
distinct  functions:  (1)  Random  selection 
of  persons  to  be  tested,  and  (2) 
collection  and  analysis  of  test 
specimens.  The  random  selection 
process  is  used  to  ensure  that  all 
persons  subject  to  drug  testing  will  have 
an  equal  probability  of  selection  for 
testing  at  any  time.  Random  drug  testing 
is  also  a  very  strong  deterrent  to 
substance  abuse. 

In  developing  the  FFD  Rule,  the  NRC 
decided  to  specify  random  drug  testing 
because  of  a  concern  about  the  threat 
that  substance-impaired  workers  posed 
to  the  public  health  and  safety.  Based 
upon  comments  received  during 
rulemaking,  the  Commission  concluded 
that  all  workers  with  unescorted  access 
to  protected  areas  of  operating  nuclear 
power  plants  should  be  included  within 
the  scope  of  the  rule.  However,  some 
workers  have  argued  that  they  do  not 
perform  safety-related  functions  and 
have  now  questioned  whether  random 
testing  is  an  imdue  encroachment  on 
individual  expectations  of  privacy.  See 
International  Brotherhood  of  Electrical 
IVorkers,  Local  1245  v.  NRC,  966  F.  2d 
521  (9th  Qr.  1992).  Other  viewpoints 
contend  that  expectations  of  privacy  are 
diminished  when  workers  apply  for  and 
accept  jobs  in  the  nuclear  industry 


because  job  applicants  willingly  agree  to 
significant  privacy  encroachments 
including  preemployment  urinalysis 
tests,  detailed  background 
investigations,  security  and  fingerprint 
checks  with  the  Federal  Bureau  of 
Investigation,  credit  checks,  and 
psychological  assessments.  Accordingly, 
the  Commission  is  now  reassessing  the 
scope  of  random  urinalysis  testing  as 
applied  to  workers  without  safety- 
related  duties  to  ensure  a  proper  balance 
between  safeguarding  individual  rights 
and  the  Commission’s  responsibility  to 
protect  public  health  and  safety. 

At  nuclear  power  reactors,  the  safety 
risks  ffom  someone  using  illegal  drugs 
or  abusing  alcohol  arise  horn  the 
potential  for  that  person  to 
inadvertently  or  deliberately  take 
actions  that  could  affect  plant  safety. 

The  safety  risks  from  inadvertent  acts 
primarily  involve  impairment  caused  by 
substance  abuse  and  the  effect  of  that 
impairment  on  the  person’s  ability  to 
perform  safety-related  functions. 
Although  the  Commission  has  no 
information  that  would  indicate  that  a 
person  is  more  susceptible  to  coercion 
or  blackmail  due  to  drug  abuse  than 
from  any  other  activity,  there  is  a 
perception  that  the  safety  risks  from 
deliberate  acts  come  from  the 
susceptibility  of  a  substance  abuser  to 
be  coerced  or  influenced  into 
deliberately  damaging  a  nuclear  power 
plant,  whether  or  not  that  person  has 
safety-related  duties.  For  example,  the 
person  could  lose  their  inhibitions 
while  under  the  influence  or  could  be 
blackmailed  into  some  act  against  the 
plant  by  someone  aware  of  that  person’s 
substance  abuse. 

Objective  data  establishes  a 
relationship  between  substance  abuse, 
impairment,  and  inadvertent  acts 
[NUREG/CR-5227,  “Fitness  for  Duty  in 
the  Nuclear  Power  Industry:  A  Review 
of  Technical  Issues"),  but  the  staffs 
review  of  the  relevant  literature  suggests 
that  insufficient  scientific  data  exist  to 
directly  link  substance  abuse  to  the 
performance  of  deliberate  (or  malicious) 
acts.  However,  it  has  been  clearly  shown 
that,  as  human  error  rates  increase,  the 
risks  to  plant  safety  will  increase 
significantly.  (See  NUREG/CR-1879, 
“Sensitivity  of  Risk  Parameters  to 
Human  Errors  in  Reactor  Safety  Studies 
for  a  PVVR.”]  It  has  also  been  shown  that 
substance  abuse  can  sufficiently  impair 
a  worker’s  motor  skills  and  judgment 
that  accidents  attributable  to  neglect  and 
human  error  become  significantly  more 
probable.  [See  NUREG/CR-5227  and 
Supplement  1  to  NUREG/CR-5227.) 

Information  reported  to  the 
Commission  indicates  that  arrests  for 
sale  and  distribution  of  illegal 
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substances  inside  nuclear  power  plant 
protected  areas  have  decreased 
markedly  since  January  1990  when  the 
FFT)  Rule  was  implemented.  Prior  to  the 
FFD  Rule,  a  number  of  cases  involving 
the  sale  and  distribution  of  illegal 
substances  at  nuclear  power  plants  were 
reported,  as  described  in  the  staffs 
report  cited  previously.  The  persons 
arrested  for  on-site  sale  and  distribution 
of  drugs  included  both  safety-related 
and  non-safety-related  workers.  The  job 
categories  included  clerks,  custodial 
workers,  craftpersons,  and  engineers. 
Since  implementation  of  the  FTD  Rule, 
however,  only  one  case  of  this  type  has 
been  reported  to  the  Commission  by  a 
nuclear  power  plant  licensee.  Two  of 
the  more  significant  deterrents  added  by 
the  FFD  Rule  were:  (1)  The  requirement 
for  random  drug  testing,  and  (2}  the  five- 
year  minimum  revocation  of  unescorted 
access  for  persons  determined  to  have 
been  involved  in  the  sale.  use.  or 
possession  of  illegal  drugs  within  a 
protected  area. 

The  threat  of  someone  either 
inadvertently  or  deliberately  damaging 
or  manipulating  equipment  that  affects 
plant  operations  or  could  result  in 
radiological  consequences  arises  from 
that  person  having  access  to  the 
equipment.  Persons  whose  tasks  involve 
design,  operation,  or  maintenance  of 
that  equipment  represent  a  greater 
potential  threat  because  of  their 
familiarity  and  more  direct  access  to 
that  equipment.  Safeguard  measures 
that  protect  against  someone  from  inside 
the  organization  are  intended  to  counter 
this  threat  by  ensuring  that  pei-sons  who 
have  an  opportunity  to  operate  or 
manipulate  any  equipment  affecting 
plant  functions  are  not  impaired  and  are 
trustworthy  and  reliable.  To  achieve 
these  goals,  the  Commission  believes 
that  although  there  eue  substantial 
unknowns  currently  associated  with  the 
true  detection  and  deterrence 
effectiveness  of  random  testing,  the  use 
of  random  drug  testing  provides  an 
effective  means  for  both  detecting  and 
deterring  the  use  of  illegal  drugs  or 
abuse  of  alcohol. 

The  fundamental  approaches  for 
selecting  those  to  be  included  in  a 
random  testing  program  are  to  either  test 
everyone  (the  “imiversal”  approach)  or 
to  test  only  those  in  “safety-sensitive” 
positions.  Proponents  of  the  universal 
approach  contend  that  the  safety- 
sensitive  approach  tends  to  be 
discriminatory  in  that  blue-collar 
workers  are  tested  but  management  is 
not.  Proponents  of  the  safety-sensitive 
approach  contend  that  random  testing 
should  be  limited  to  only  workers  in 
positions  where  a  direct  link  to  safety 
exists.  The  NRC’s  ciurent  approach  is  a 


combination  of  these  two  fundamental 
approaches.  The  NRC's  approach  tests 
everyone  who  has  unescorted  access  to 
a  protected  area  and,  therefore,  tests 
everyone  who  has  an  opportunity  to 
operate  or  manipulate  important 
systems  and  equipment  that  could 
challenge  the  safe  operation  or 
emergency  shutdown  capability  of  a 
nuclear  power  plant. 

To  satisfy  the  intended  objective  of 
random  drug  testing,  one  approach 
would  be  to  base  the  decision  on  who 
should  be  randomly  tested  on  a  person’s 
access  to  equipment  that  could,  if 
manipulated,  cause  a  safety  problem. 
This  is  a  conservative  approach  and 
does  not  take  into  account  the  abilities 
and  skills  of  persons  who  may  have 
access.  For  someone  who  has  access  and 
whose  tasks  do  not  include  safety- 
related  activities,  the  approach  assumes 
they  present  some  risk  of  either 
inadvertently  or  deliberately  causing 
safety  problems. 

Nuclear  power  plant  security 
requirements  provide  distinct  security 
boundaries  where  personnel  access  is 
controlled.  The  nuclear  power  plant 
protected  area  is  one  of  these 
boundaries  and  is  defined  as  an  area 
encompassed  by  physical  barriers  to 
which  access  is  controlled  (10  CFR 
73.2).  Protected  areas  contain 
components  and  systems  that  are 
important  to  plant  operations  and 
whose  failure  could  result  in  challenges 
to  more  critical  plant  systems  and 
components.  The  NRC  staffs  evaluation 
study  cites  numerous  cases  where 
reactors  have  been  tripped  and  safety 
systems  challenged  as  a  result  of 
accidents  that  occurred  in  protected 
areas.  Since  1987,  there  have  been  over 
two  thousand  “events”  that  caused 
reactors  to  be  scrammed. 

Within  protected  areas  are  vital  areas. 
Vital  areas  contain  equipment,  systems, 
devices,  or  material,  the  failure, 
destruction,  or  release  of  which  could 
directly  or  indirectly  endanger  the 
public  health  and  safety  by  exposure  to 
radiation.  Unescorted  access  from 
protected  areas  into  vital  areas  is 
controlled  emd  limited  to  persons  who 
require  access  to  perform  their  duties. 

An  approach  based  on  unescorted 
access  to  protected  areas  results  in  a 
large  variation  among  sites  in  the 
number  of  people  subject  to  random 
te.sting.  Many  power  reactor  sites  have 
few  administrative  or  technical  work 
stations  inside  their  protected  areas.  At 
these  sites,  most  workers  v\  ho  have 
unescorted  access  also  have  job 
functions  directly  related  to  plant 
operations  and  require  access  to  one  or 
more  vital  areas.  However,  a  number  of 
power  reactor  sites  have  administrative 


and  technical  support  buildings  located 
inside  protected  areas.  At  these  sites, 
many  workers  who  have  unescorted 
access  only  to  protected  areas  (and  not 
to  vital  areas)  do  not  have  tasks  directly 
related  to  plant  operations  or 
maintenance. 

Another  approach  to  designating  who 
would  be  subject  to  random  testing 
would  be  to  base  the  decision  on  tasks 
the  person  performs.  This  approach 
recognizes  that  people  whose  tasks 
directly  involve  plant  safety  have  the 
access,  the  opportunity,  and  the 
knowledge  to  cause  a  safety  problem. 
This  approach  addresses  more  directly 
the  safety  problems  that  might  be 
caused  by  a  person  who  is  impaired  due 
to  substance  abuse.  Many  positions  and 
tasks  are  fairly  well  defined  at  nuclear 
facilities.  A  core  of  individuals  such  as 
plant  operators,  maintenance  personnel, 
and  quality  control  inspectors  have 
tasks  that  are  clearly  subject  to  NRC 
regulations  and  directly  involve  safety- 
related  activities.  However,  the 
relationship  of  some  positions  to  plant 
safety  is  more  difficult  to  establish. 

One  ongoing  NRC  activity  that  could 
affect  considerations  for  changes  in 
regulatory  requirements  for  persons 
subject  to  random  testing  is  a  study  of 
security  requirements  associated  with 
the  insider  threat.  There  have  been  some 
indications  that  access  control 
safeguards  could,  in  some 
circumstances,  make  it  much  harder  for 
reactor  operators  to  maintain  control  of 
a  plant.  The  NRC  staff  is  considering 
whether  reductions  are  possible  in  the 
safi^guards  that  control  access  into  vital 
areas  from  protectee!  areas.  Substantial 
reductions  in  the  access  control 
safeguards  for  vital  areas  could  alter  the 
safety  impact  assessments  for  optional 
approaches  to  random  drug  testing. 
These  safety  assessments  are  based  to 
some  degree  on  the  use  of  access 
controls  to  segregate  persons  having 
access  to  vital  areas  from  persons  whose 
access  is  limited  to  protected  areas  (i.e.. 
persons  who  do  not  have  access  to  vital 
areas).  Depending  on  how'  much 
importance  is  given  to  concerns  about 
deliberate  acts  based  on  influence  from 
illegal  drug  or  alcohol  abuse,  future 
relaxation  of  the  safeguards  to  control 
access  into  vital  areas  from  protected 
areas  could  significantly  affect  any 
considerations  for  narrowing  the  scope 
of  persons  subject  to  random  testing. 

To  assist  in  the  ongoing  evaluation  of 
llie  scope  of  random  testing,  the 
Commission  seeks  comments  on  the 
proposed  alternative  approaches  to  the 
scope  of  random  testing  and  other 
related  issues.  Further  information  on 
these  alternative  approaches  is 
contained  in  the  NRC  staffs  report  cited 
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previously.  This  study  addressed  five 
options  for  the  scoj>e  of  random  testing, 
llie  first  option  is  maintaining  the 
existing  random  drug  testing  scope, 
which  is  based  on  personnel  access  to 
a  particular  location.  Option  2,  which 
would  exclude  certain  groups  of 
workers  from  the  random  testing  pool, 
and  Option  3,  which  would  apply 
random  testing  to  persons  who  have 
access  only  to  vital  areas,  represent 
relatively  simple  variations  of  the 
current  program.  Options  2  and  3  would 
narrow  the  pool  of  individuals  subject 
to  random  testing.  Option  4  would  base 
the  scope  of  random  testing  on  the  tasks 
the  |>erson  performs.  Option  5  would 
allow  alternative  testing  (in  lieu  of 
urinalysis)  for  workers  in  certain 
defined  positions.  For  all  five  options,  it 
is  assumed  that  the  other  elements  of 
the  FFD  program  (such  as  suitable 
inquiries,  preaccess  testing,  and  for- 
cause  testing)  will  remain  applicable  to 
all  workers  who  are  given  unescorted 
access  to  protected  areas.  Specifically, 
comments  are  requested  on  the 
following: 

1.  Should  the  Commission  retain  the 
current  scope  of  the  random  drug  testing 
requirements  in  10  CFR  part  26,  which 
requires  that  all  persons  granted  unescorted 
access  to  protected  areas  at  nuclear  power 
plants  be  subject  to  random  drug  testing? 
(Option  1) 

2.  Should  the  Commission  revise  the  scope 
of  the  10  CFR  part  26  random  drug  testing 
requirements  to  adopt  one  or  more  of  the 
following  approaches? 

a.  Exclude  from  random  drug  testing 
certain  groups  of  workers  (e.g.,  clerical, 
administrative)  who  have  unescorted  access 
to  protected  areas  but  not  to  vital  areas. 
(Option  2) 

b.  Limit  random  drug  testing  to  only  those 
workers  who  have  unescorted  access  to  vital 
areas  of  nuclear  power  plants.  (Option  3) 

c.  Limit  random  drug  testing  to  workers 
whose  jobs  involve  safety-  or  security-related 
functions  regardless  of  whether  these 
workers  have  unescorted  access  to  protected 
areas.  (Option  4) 

d.  Allow  use  of  alternative  testing  methods 
in  lieu  of  urinalysis  for  certain  groups  of 
workers  who  have  unescorted  access  to 
protected  areas  (but  not  to  vital  areas)  only 
because  their  normal  workstations  are  within 
a  protected  area  of  the  nuclear  power  plant. 
These  methods  could  include  performance- 
based  testing,  even  though  there  are  current 
technical  limitations,  primarily  varying 
degrees  of  detectability,  reliability, 
sensitivity,  and  accuracy.  (See  also  question 
7,  below.)  (Option  5) 

3.  For  each  of  the  four  approaches  above 
(2.a-2.d),  what  are  the  potential  effects  on 
risk  to  public  health  and  safety  or  on 
vulnerability  of  nuclear  power  plants 
resulting  from  accidental  acts  and  deliberate 
acts  such  as  sabotage  or  vandalism?  Will 
vulnerability  or  risk  increase  or  decrease  to 
any  significant  degree,  or  will  they  remain 
unchanged? 


4.  What  would  be  the  expected  effect  on 
the  need  for  random  drug  testing  under  each 
of  the  four  approaches  above  (2.8-2.d)  if  vital 
area  access  controls  are  reduced  (  e.g., 
allowing  certain  vital  area  doors  to  normally 
be  unlocked,  but  be  capable  of  (i)  being 
remotely  locked  on  demand  in  the  event  of 

a  security  contingency,  and  (ii)  generating  an 
alarm  if  a  vital  area  door  is  opened  without 
an  authorized  keycard )? 

5.  Does  substance  abuse  increase  the 
probability  of  a  person  committing  a 
deliberate  act  such  as  sabotage  or  vandalism? 
These  acts  might  be  caused  by  indirect 
influences  of  drugs  on  a  person's  attitude  or 
susceptibility  to  ^ing  influenced  by  others. 
What  data  exist  to  show  a  relationship 
between  substance  abuse  and  deliberate  acts? 
Is  random  drug  testing  an  appropriate  means 
to  control  the  risk  of  deliberate  acts 
associated  with  substance  abuse  and,  at  the 
same  time,  not  encroach  unreasonably  into 
individual  privacy  expectations? 

6.  Does  the  Commission’s  policy  in  10  CFR 
part  26  deter  the  introduction  of  illegal 
substances  into  protected  areas  of  nuclear 
power  plants?  If  so,  what  aspect(s)  of  the  FFD 
program  creates  this  deterrent  effect?  If  not, 
should  the  Conunission  require  licensees  to 
implement  measures  to  cause  this  deterrent 
effect,  and  what  type  of  measures  should  be 
required?  (Information  describing  the 
measures  and  their  efiectiveness  in  sufficient 
detail  to  show  the  cause  and  effect 
relationship  between  the  deterrent  measure 
and  the  resulting  reduction/elimination  of 
illegal  substances  being  brought  into  the 
workplace  would  be  useful.) 

7.  Should  the  Commission  continue  to 
investigate  new  testing  methods  that  could  be 
used  for  all  workers  who  have  unescorted 
access  to  protected  areas?  What  are  some 
methods  that  might  be  acceptable  and 
effective  alternatives  to  the  existing 
approach?  For  proposed  methods,  please 
provide  data  that  establishes  accuracy  (i.e., 
test’s  error  rate),  specificity  (i.e.,  degree  to 
which  the  test  can  measure  what  it’s 
supposed  to  measure),  reliability  (i.e.,  the 
precision  with  which  the  test  can  be  repeated 
and  the  consistency  of  test  results),  and 
similar  supporting  parameters.  The 
Commission  is  specifically  interested  in  data 
on  the  validity  of  performance  testing 
measures. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Commission. 

(FR  Doc.  94-11294  Filed  5-10-94;  8:45  am) 
BILLiNO  CODE  759(M>1-P 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-0812] 

Truth  in  Savings;  Proposed  Regulatory 
Amendment 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Board  is  withdrawing 
propwjsed  amendments  to  Regulation  DD 
(Truth  in  Savings)  to  provide  for  an 
additional  formula  to  calculate  the 
annual  percentage  yield  (APY),  based  on 
considerations  of  cost  and  regulatory 
burden  at  this  time. 

DATES:  This  proposed  rule  is  withdrawn 
May  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  Kyung  Cho,  or 
Kurt  Schumacher,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibility 
analysis,  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  depository 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  APY  on  interest-bearing 
accounts.  The  law  also  contains  rules 
about  advertising  deposit  accounts, 
including  accounts  at  depository 
institutions  offered  to  consximers  by 
deposit  brokers.  The  act  is  implemented 
by  the  Board’s  Regulation  DD  (12  CFR 
part  230),  which  became  effective  Jime 
21, 1993.  (See  final  rule  published  on 
September  21, 1992  (57  FR  43337), 
correction  notice  published  on  October 
5, 1992  (57  FR  46480),  and  amendments 
published  on  March  19, 1993  (58  FR 
15077). 

In  its  initial  rulemaking,  the  Board 
was  guided  by  several  general 
principles,  such  as  establishing  simple 
rules  that  minimize  the  possibility  of 
errors  and  compliance  costs  and 
providing  institutions  with  flexibility  to 
promote  a  variety  of  product  choices  for 
consumers.  This  included  designing  a 
simple,  easy-to-use  formula  for 
calculating  the  APY.  As  deposit  brokers 
and  institutions  began  complying  with 
the  new  formula»the  Board  was  asked 
by  the  Securities  Industry  Association 
(SIA)  and  others  to  reconsider  how  the 
APY  is  calculated.  Proposed 
amendments  that  would  provide  for  an 
additional  APY  formula  were  published 
on  December  6, 1993  (58  FR  64190). 

The  difficulties  associated  with  the 
current  APY  formula  stem  fi-om  the 
formula’s  assumption  that  interest  paid 
on  an  account  remains  on  deposit  until 
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maturity.  For  some  accounts,  the 
formula  produces  an  APY  that  reflects 
the  time  value  of  interest  received.'  For 
others  the  APY  fails  to  reflect  the  time 
value  of  interest  received.  This  happens 
in  cases  where  institutions  offer  long¬ 
term  certificates  of  deposit  (CDs)  that 
are  noncompounding  but  pay  interest 
periodically.  In  this  case,  the  formula 
produces  an  APY  that  is  less  than  the 
contract  interest  rate.2 

In  considering  whether  to  propose 
amendments  to  the  APY  formula,  the 
Board  focused  on  two  issues:  a  desire 
for  an  APY  that  reflects  the  time  value 
of  money,  and  a  concern  about  the 
compliance  costs  and  impact  on 
depository  institutions  if  changes  were 
made.  The  Board  published  a  proposal 
that  would  factor  into  the  APY 
calculation  the  specific  time  intervals 
for  interest  paid  on  the  account — that  is, 
the  time  value  of  money  (Approach  A). 
However,  the  Board  also  requested 
comment  on  a  narrower  approach  that 
would  affect  only  noncompounding 
multi-year  CDs  that  pay  interest  at  least 
annually.  For  these  accounts,  the  APY 
would  never  be  lower  than  the  interest 
rate  (Approach  B).  The  Board  also 
solicited  comment  on  leaving  the 
regulation  unchanged  (Approach  C). 

The  Board  received  about  500 
comments  on  its  proposal.  Nearly  90% 
of  the  comments  were  from  financial 
institutions.  Considering  all  comments 
received,  approximately  5%  supported 
Approach  A;  15%  supported  Approach 
B;  and  75%  supported  Approach  C.  The 
remainder  presented  other  alternatives 
or  expressed  no  opinion  on  the  specific 
approaches. 

(2)  Discussion 

Approach  A:  Proposal  of  an  Additional 
Formula 

Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
withdrawing  the  proposed  amendments 
to  the  APY  formula.  Overall,  the  Board 


■  For  example,  assume  $1,000  is  deposited  in  a 
one-year  CD  with  a  6%  interest  rate  that 
compounds  quarterly.  Consumers  have  the  option 
to  receive  quarterly  interest  checks  instead.  In  both 
cases,  the  APY  is  6.14%,  even  though  the  consumer 
who  compounds  interest  receives  $61.40,  and  the 
consumer  who  takes  quarterly  interest  checks 
receives  $60.00. 

2  For  example,  assume  $1,000  is  deposited  in  a 
two-year  noncompounding  CD  with  a  6.00% 
interest  rate.  Some  institutions  may  offer  the 
consumer  the  choice  of  receiving  all  interest  ($120) 
at  maturity,  or  receiving  two  interest  payments 
($60)  each  year.  The  APY  in  either  case  is  5.83% — 
lower  than  the  6.00%  interest  rate — because  the 
formula  looks  at  the  total  amount  of  interest  paid, 
not  when  it  is  p>aid  out.  The  SL^  states  the 
maturities  of  CDs  purchased  through  deposit 
brokers  range  from  three  months  to  10  years  but 
average  abo\it  two  years  (based  on  dollar-weighted 
maturities). 


believes  that  the  proposed  formula 
(Approach  A)  would  be  complex  and 
costly  to  implement,  and  the  costs 
would  outweigh  the  benefits  derived 
from  the  proposed  changes.  (See  Docket 
R-0836  elsewhere  in  today’s  Federal 
Register  for  proposed  amendments 
which  the  Board  believes  might  better 
capture  the  intent  of  the  act’s  purposes 
in  a  less  complex  way.) 

The  Board  believes  the  formula 
proposed  in  December  would  correct 
the  APY  anomalies  produced  by  the 
current  formula,  emd  has  considered  the 
view  of  some  commenters  that  the  short¬ 
term  costs  of  correcting  the  formula 
might  be  worthwhile  over  time. 

However,  the  Board  is  more  persuaded 
by  the  commenters — including  both 
consumer  groups  and  industry 
associations — that  believed  the  costs  of 
compliance  outweigh  the  benefits  from 
implementing  the  proposed  APY 
formula.  Commenters  reported  that 
substantial  costs  recently  had  been 
incurred  to  implement  the  regulation, 
and  they  believed  the  distinctions  in  the 
APY  produced  by  the  complex  formula 
proposed  by  Approach  A  did  not 
warrant  the  substantial  costs  of 
implementing  changes  to  the 
regulation — perhaps  as  much  as  50%  of 
the  initial  costs  to  implement  the 
regulation. 

The  Board  concurs  with  the 
commenters  that  voiced  concern  about 
the  complexity  of  the  proposed  formula. 
These  commenters  noted  that  the 
formula  was  complex  for  both 
consumers  and  institutions.  Many 
commenters  stated  that  although  an 
internal  rate  of  return  formula  is  a 
standard  mathematical  tool  in  the 
financial  markets,  its  introduction  in 
APY  calculations  would  eliminate,  as  a 
practical  matter,  the  use  of  many 
handheld  calculators  for  preparing 
disclosures  or  quoting  APYs  to 
consumers.  Commenters  also  noted  due 
to  the  complexity  of  the  APY 
calculation  there  would  be  an  increased 
risk  of  error  and  potential  civil  liability 
in  making  this  calculation  for  a  wide 
variety  of  accounts. 

The  Board  also  notes  the  views  of 
commenters  that  believed  that  in 
adopting  Approach  A,  the  Board  would 
merely  be  trading  one  set  of 
assumptions  for  another  set  of 
assumptions.  Many  commenters 
concurred  with  the  Board  that  the 
current  APY  does  not  always  reflect  the 
value  of  periodic  interest  distributions, 
for  example.  But  they  also  believed  that 
the  proposed  APY  also  would  not  be 
factually  accurate  in  all  circumstances. 
For  example,  commenters  remarked  that 
the  proposed  APY  would  fail  to  reflect 
the  fact  that  interest  payments  cannot 


always  be  immediately  reinvested  at  the 
same  rate  as  the  account  from  which  the 
interest  was  paid.  They  also  believed  it 
would  be  inappropriate  to  assume  such 
a  reinvestment  rate  for  small  monthly 
interest  checks,  for  example,  since  rates 
typically  rise  based  on  the  length  of 
maturity  and  amount  of  principal.  They 
noted  that  elderly  consumers  who  hold 
multi-year  CDs  and  who  rely  on 
periodic  interest  payments  for  living 
expenses  would  be  particularly  affected 
by  the  assumption. 

Commenters  noted  that  returns  on 
deposit  accounts  traditionally  have  been 
based  on  the  rate  of  interest  paid  and 
any  compounding  firequency.  Higher 
yields  historically  have  been  equated 
with  higher  dollar  interest  payments — 
not  more  frequent  interest  payments — 
and  commenters  believed  that 
consumers  expect  an  APY  to  reflect 
those  factors.  Many  commenters 
believed  that  the  underlying  premise  of 
Approach  A — the  time  value  of 
money — is  inappropriate  for  deposit 
account  disclosures.  Many  believed  an 
assumption  based  on  potential  earnings 
outside  the  account  relationship  was 
misleading  for  the  APY  calculation. 

They  believed  the  purposes  of  Truth  in 
Savings  are  not  best  served  by  an  APY 
disclosure  based  on  the  timing  of 
interest  payments  that  is  higher  for 
consumers  who  receive  less  interest 
overall. 

Due  to  concerns  about  costs  and 
questions  about  the  benefits  provided, 
the  Board  believes  this  approach  would 
not  be  the  best  solution. 

Approach  B:  Noncompounding  Multi- 
Year  CDs 

The  Board  also  is  not  adopting 
Approach  B,  based  on  the  combination 
of  the  limited  scope  of  the  problem 
Approach  B  seeks  to  address,  the 
creation  of  new  anomalies,  and  the  cost 
to  the  industry  of  reviewing  and 
implementing  new  calculation  and 
disclosure  req^uirements. 

On  the  one  hand,  the  Board  believes 
Approach  B  is  a  simple,  direct  approach 
to  correct  one  anomaly  produced  by  the 
current  APY  formula.  The  Board  also 
recognizes  that  the  disclosure  of  an  APY 
that  is  lower  than  the  interest  rate  on  a 
noncompounding  multi-year  CD  that 
pays  interest  at  least  annually  may  be 
confusing  to  some  consumers.^ 

Overall,  however,  the  Board  is  more 
persuaded  by  commenters  that  voiced 
concern  about  the  accuracy  of  the  APY 
disclosed  under  Approach  B.  For 


J  The  Board  notes,  however,  that  even  if 
Approach  B  were  adopted,  institutions  would  still 
disclose  an  APY  lower  than  the  interest  rate,  such 
as  for  a  multi-year  CD  that  does  not  compound  and 
pays  interest  only  at  maturity. 
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example,  commenters  echoed  concerns 
expr^sed  about  the  proposed  formula 
in  Approach  A.  They  remarked  that  the 
APY  permitted  under  Approach  B 
assumed  the  interest  payments  received 
during  the  term  would  be  reinvested  at 
the  same  rate  as  the  account  horn  which 
the  interest  was  paid.  Others  believed  it 
would  be  anomalous  to  disclose  the 
same  APY  is  disclosed  for  two  multi¬ 
year  accounts,  one  compounding 
annually  and  the  other  not 
compounding  at  all. 

The  Board  also  notes  the  commenters’ 
concerns  about  the  cost  to  the  industry 
of  reviewing  and  implementing  new 
calculation  and  disclosure 
requirements.  They  noted  the  costs  of 
implementing  Approach  B  would  be 
less  significant,  compared  to  Approach 
A.  Although  the  change  would  affect  a 
single  class  of  accounts,  commenters 
reported  that  some  computer 
programming  changes  would  be 
required  and  additional  disclosures 
would  be  appropriate.  Commenters 
stated  that  since  consumers  would  see 
the  same  APY  for  compounding  and 
noncompounding  CDs,  a  statement 
might  be  necessary  in  advertisements 
and  accoimt  disclosures  to  help 
consumers  imderstand  the  terms  of  the 
account.  (For  example,  assume  two 
institutions  offer  a  two-year  CD  with  a 
6.00%  interest  rate.  One  compounds 
annually,  the  other  offers  annual 
interest  payments.  Both  could  advertise 
a  6.00%  APY,  even  though  a  consvimer 
depositing  $1,000  receives  $120  if 
interest  checks  are  paid  and  $123.60  if 
interest  is  compounded.)  Finally,  the 
Board  notes  some  commenters  remarked 
that  institutions  could  easily  remedy  the 
current  anomaly  with  a  simple  change 
to  their  product.  They  noted  institutions 
could  advertise  and  disclose  an  APY 
equal  to  the  contract  interest  rate  under 
the  current  formula  by  offering  CDs  that 
have  annual  compounding,  regardless  of 
any  payment  options. 

Due  to  the  limited  problem  Approach 
B  seeks  to  address,  the  limited 
resolution  of  anomalies  produced  by  the 
current  APY  formula,  and  the  costs 
associated  with  adopting  the  approach, 
the  Board  has  determined  not  to  adopt 
Approach  B. 

(3)  Regulatory  flexibility  analysis  and 
Paperwork  Reduction  Act 

The  Board  solicited  comment  on  the 
potential  cost  of  implementing  the 
proposed  APY  formula,  such  as  the 
proportion  of  existing  accounts  would 
require  the  new  formula  for  computing 
APYs,  the  changes  institutions  would 
have  to  make  to  implement  the  new 
formula,  the  cost  to  make  these  changes, 
and  the  likelihood  of  changes  in  the 


number  of  different  accovmt  terms  and 
types  of  accoimts  offered  would  result  if 
the  new  formula  were  adopted. 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  revisions  were  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period.  The 
Board’s  Office  of  the  Secretary  has 
prepared  an  economic  impact  statement 
on  the  proposed  revisions  to  Regulation 
DD,  a  copy  of  which  may  be  obtained 
from  Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3245. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-11153  Filed  5-10-94;  8:45  am) 
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12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-0836] 

Truth  in  Savings;  Proposed  Reguiatory 
Amendment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  amendments  to 
Regulation  DD  (Truth  in  Savings)  which 
clarify  that  once  interest  is  credited  to 
an  account,  it  becomes  part  of  the 
principal.  By  defining  terms  such  as 
“crediting,”  and  “compounding,”  the 
amendments  will  provide  certainty  to 
institutions,  better  fulfill  the  purposes  of 
the  act,  and  eliminate  anomalies  that 
currently  occur  in  the  APY  calculation. 
The  amendments  provide  that  for 
institutions  that  pay  interest  (that  is, 
credit  interest)  to  the  consumer  by 
check  or  transfer  or  permit  interest  to 
remain  in  the  accoimt,  an  institution 
must  pay  interest  on  funds  that  remain 
in  the  account  at  the  same  frequency  as 
the  institution  credits  interest  by  check 
or  transfer.  Accoimts  that  credit  interest 
solely  by  posting  to  the  account  would 
not  be  required  to  send  out  interest 
checks  or  to  transfer  the  interest  to  other 
accounts.  Similarly,  institutions  offering 
accounts  that  “credit”  interest  solely  by 
paying  it  out  to  the  consumer  by  check 
or  transfer  would  not  be  required  to 
permit  credited  interest  to  remain  in  the 
accoimt  for  compounding. 


DATES:  Comments  must  be  received  on 
or  before  July  5, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0836,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a  jn.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board’s  niles  regarding 
the  availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  Kyung  Cho,  or 
Kurt  Schumacher,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibihty 
analysis,  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Elorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

'The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  depository 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  annual  percentage  yield 
(APY)  on  interest-bearing  accounts.  The 
act  is  implemented  by  the  Board’s 
Regulation  DD  (12  CFR  part  230),  which 
became  effective  June  21, 1993  (See  57 
FR  43337  and  58  FR  15077). 

Because  the  current  formula  for 
calculating  the  APY  assumes  that 
interest  remains  on  deposit  until 
maturity,  the  resulting  APY  may — but 
does  not  always — reflect  the  time  value 
of  money.  On  December  6, 1993,  the 
Board  published  a  proposal  that  would 
have  factored  into  the  APY  calculation 
the  specific  time  intervals  for  interest 
paid  on  the  account — that  is,  the  time 
value  of  money  (58  FR  64190).  It  called 
for  adding  an  additional  APY  formula. 
Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  has 
withdrawn  the  proposed  amendments. 
(See  Docket  R-0812  elsewhere  in 
today’s  Federal  Register.)  Compounding 
and  crediting  issues. 

In  the  context  of  deliberations  about 
the  APY  proposal,  the  Board  has 
considered  two  related  issues  regarding 
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depository  institutions’  compounding 
and  crediting  practices.  This 
relationship  between  crediting  and 
compounding  has  not  previously  been 
addressed  in  the  regulation  or  in 
supplementary  information.  (The 
resolution  of  these  issues,  as  discussed 
below,  could  provide  an  alternative 
basis  for  eliminating  the  anomaly 
produced  by  the  current  formula  while 
requiring  few  changes  to  the  current 
APY  formula.) ' 

The  act  requires  institutions  to  pay 
interest  on  the  full  amount  of  the 
principal  in  the  account  each  day,  and 
provides  that  this  requirement  shall  not 
be  construed  as  prohibiting  or  requiring 
the  use  of  any  particular  method  of 
compounding  or  crediting  interest. 
Regulation  DD  states  that  the 
requirement  to  pay  interest  on  the  full 
amount  of  principal  does  not  require 
institutions  to  compound  or  credit 
interest  at  any  particular  frequency. 
Neither  the  act  nor  the  regulation 
defines  “compounding,”  “crediting,”  or 
“principal.” 

One  issue  that  has  arisen  is  whether 
interest  can  be  posted  to  a  consumer’s 
account  and  not  be  treated  as  part  of  the 
principal.  Another  is  whether 
institutions  that  offer  to  credit  interest 
to  the  consumer  by  check  or  transfer 
and  permit  interest  to  remain  in  the 
account  must  credit  and  compound 
interest  on  the  same  or  a  more  frequent 
basis  for  those  consumers  that  leave 
interest  in  the  account.  For  example,  if 
an  institution  offers  a  two-year 
certificate  of  deposit  (CD)  and  permits 
consumers  to  receive  accrued  interest  in 
monthly  interest  checks,  does  the 
institution  that  also  permits  interest  to 
remain  in  the  accoimt  have  to  credit  and 
compound  interest  in  the  account  on  the 
same  or  more  frequent  basis  (monthly  or 
more  often). 

The  Board  recognizes  that  institutions 
may  have  read  the  act  and  regulation  as 
permitting  practices  which  compound 
and  credit  at  different  intervals.  The 
Board  is  proposing  to  amend  the 
regulation  to  clarify  that  interest  cannot 
be  credited  to  a  consumer’s  account 
without  becoming  part  of  the  principal. 
For  example,  assume  a  consumer  earns 
$5  in  interest  on  a  $1,000  balance  for  the 
month  of  January.  If  an  institution 
chooses  to  credit  interest  to  the  account 
monthly,  then  the  institution  must 
accrue  interest  on  that  sum.  For 
example,  if  $5  is  credited  in  January  to 
an  account  with  a  balance  of  $1,000,  the 
institution  must  accrue  interest  on 


'  If  an  institution  offers  a  multi-year 
noncompounding  CD.  the  APY  produced  by  the 
current  formula  is  less  than  the  interest  rate,  even 
if  the  institution  pays  out  interest  annually  or  more 
often. 


$1,005  for  the  month  of  February. 

Simply  put,  if  consumers  are  given 
access  to  earned  interest  in  an  account, 
the  Board  believes  the  act  requires  that 
consumers  earn  interest  on  those  funds 
at  that  time. 

The  Board  also  proposes  an 
amendment  clarifying  that  although 
institutions  may  choose  any 
compounding  or  crediting  frequency  for 
an  account,  institutions  that  provide  for 
crediting  interest  either  by  check  (or 
transfer  of  accrued  interest  to  another 
account)  or  by  posting  interest  to  the 
account  must  do  so  on  the  same 
periodic  basis.  That  is,  if  interest  can  be 
“credited”  by  check  or  transfer,  an 
institution  must  credit  interest  to  all 
such  accounts  at  least  as  often  a 
frequency.  For  example,  an  institution 
offering  a  one-year  CD  with  the  option 
to  receive  monthly  or  quarterly  interest 
checks  would  have  to  credit  interest  to 
the  account  for  compounding  on  at  least 
a  monthly  frequency. 

Of  course,  an  institution  need  not 
permit  consumers  to  receive  interest 
payments  by  check  or  transfer. 

Similarly,  the  Board  believes  that  if  an 
institution  requires  consumers  to 
receive  interest  solely  by  check  (or 
transfer  to  another  account),  the 
institution  need  not  also  permit 
consumers  to  leave  interest  in  the 
account  for  compounding. 

The  Board  notes  that  this  proposed 
interpretation  could  require  a  change  in 
the  compounding  and  crediting 
practices  of  some  depository 
institutions,  since  institutions  tliat  do 
not  currently  compound  on  the  same 
basis  as  they  offer  interest  payments 
w’ould  have  to  change  compounding 
frequencies  or  reduce  payment  options. 
The  impact  of  the  proposed 
amendments  may  be  greater  for  those 
institutions  offering  consumers  many 
options  in  crediting  frequencies.  For 
example,  an  institution  permitting 
quarterly  interest  payments  must  also 
credit  and  compound  at  least  quarterly 
for  those  consumers  who  choose  to 
leave  interest  in  the  account.  If  an 
institution  allows  consumers  to  receive 
monthly  interest  checks  (and  can  leave 
interest  in  the  account),  the  institution 
could  not  offer  this  option  without 
offering  monthly  crediting  and 
compounding  to  other  holders  of  the 
same  account  as  well.  The  Board 
requests  comment  on  these  matters. 

The  Board  also  solicits  comments  on 
whether  consumers  who  use  APYs  to 
comparison  shop  may  be  confused  by  an 
APY  that  reflects  monthly  compounding 
but  pays  less  interest  than  if  interest  had 
compounded  in  the  account.  For 
example,  assume  two  institutions  offer  a 
one-year  CD  with  a  6.00%  interest  rate. 


One  mandates  monthly  interest  checks, 
the  other  permits  monthly  interest 
checks  or  monthly  compounding.  Both 
could  advertise  a  6.17%  APY,  even 
though  a  consumer  depositing  $1,000 
receives  $60  if  interest  checks  are  paid 
and  $61.70  if  money  is  left  in  the 
account. 

(2)  Proposed  Regulatory  Revisions: 
Section-by-Section  Analysis 

A  section-by-section  description  of 
proposed  amendments  follows. 

§  230.2  Definitions. 

Paragraph  (c) — Annual  Percentage 
Yield 

The  act  and  regulation  define  the  APY 
as  the  total  amount  of  interest  that 
would  be  received  based  on  the  interest 
rate  and  the  frequency  of  compounding 
for  a  365-day  year.  The  proposed 
amendment  broadens  the  definition  to 
treat  crediting  to  the  consumer’s 
account — which  includes  the 
distribution  of  interest  through  interest 
checks  or  transfer — as  the  equivalent  of 
compounding.  For  example,  if  an 
institution  pays  a  6.00%  interest  rate  on 
an  account,  the  same  APY  would  result 
whether  an  institution  compounds 
monthly  or  solely  sends  out  monthly 
interest  payments  and  does  not  permit 
interest  to  remain  in  the  account. 

The  Board  solicits  comments  on 
whether  an  exception  should  be  made  to 
the  definition  of  APY,  and  whether  the 
purpose  of  the  regulation — enabling 
consumers  to  make  informed  decisions 
about  deposit  acc.ounts — is  better  met  if 
the  APY  captures  the  time  value  of 
interest  received  as  an  interest  payment 
during  the  term  of  the  account,  as  well 
as  by  compounding. 

Paragraph  (h) — Compounding 

The  act  and  regulation  require 
institutions  to  disclose  compounding 
policies  for  interest-bearing  accounts. 
The  Board  proposes  to  define  the  term 
“compounding”  as  the  frequency  that 
earned  interest  is  added  to  the  principal 
in  the  consumer’s  account,  on  which 
interest  then  accrues.  To  illustrate,  a  CD 
offering  monthly  compounding  adds 
interest  to  principal  each  month,  and 
interest  then  accrues  on  the  new 
month’s  principal — including  the  prior 
month’s  accrued  interest. 

Paragraph  (j) — Crediting 

The  act  and  regulation  also  require 
institutions  to  disclose  crediting 
policies  for  interest-bearing  accounts. 
The  Board  proposes  to  define  the  term 
“crediting”  to  include  the  frequency 
that  earned  interest  is  paid  to  the 
account,  or  provided  to  the  consumer  by 
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check  or  transfer  to  another  account. 
Thus,  for  example,  an  institution  that 
sends  a  consumer  a  monthly  check  of 
accrued  interest  would  be  crediting 
interest  monthly,  even  if  interest  were 
not  permitted  to  remain  in  the  account 
to  earn  additional  interest. 

§230.4  Account  Disclosures. 

Paragraph  (b)(6)(iii} — Withdrawal  of 
Interest  Prior  to  Maturity 
The  regulation  requires  a  disclosure 
for  institutions  offering  time  accounts 
that  compound  interest  and  permit  a 
consumer  to  withdraw  accrued  interest 
during  the  account  term.  The  disclosure 
states  that  the  APY  assumes  interest 
remains  on  deposit  until  maturity  and 
that  a  withdrawal  will  reduce  earnings. 
The  Board  requests  comment  on 
whether  the  (hsclosure  would  continue 
to  be  helpful  to  consumers  in  the 
current  form  if  the  proposed  . 
amendments  are  adopted. 

§  230.7  Payment  of  Interest 

Paragraph  (b) — Compounding  and 
Crediting  Policies 
The  act  requires  institutions  to  pay 
interest  on  the  full  amount  of  the 
principal  in  the  account  each  day,  and 

Erovides  that  this  requirement  shall  not 
e  construed  as  prohibiting  or  requiring 
the  use  of  any  particular  method  of 
compounding  or  crediting  interest. 
Regulation  DD  states  that  the 
requirement  to  pay  interest  on  the  full 
amount  of  principal  does  not  require 
institutions  to  compoimd  or  credit 
interest  at  any  particular  frequency. 

As  discussed  above,  the  Board 
believes  institutions  may  choose  any 
compounding  ot  crediting  frequency. 
However,  once  interest  is  credited  to  an 
account  it  becomes  part  of  the  principal, 
and  if  interest  remains  in  the  account, 
interest  must  be  paid  on  those  funds. 

The  Board  believes  institutions  may 
choose  to  offer  accoimts  that  credit 
interest  solely  by  posting  interest  to  the 
account,  or  by  sending  interest  checks 
or  transferring  the  interest  to  another 
account.  But  the  Board  also  believes 
institutions  offering  accoimts  that 
provide  consumers  with  the  option  to 
have  interest  credited  by  check  (or 
transfer  to  another  account)  or  by 
posting  interest  to  the  account  provide 
at  least  as  frequent  a  crediting  frequency 
to  all  holders  of  the  same  account.  That 
is,  institutions  must  compound  interest 
on  funds  remaining  in  the  account  at  a 
frequency  no  less  often  than  interest  is 
offered  to  be  credited — by  check  or 
transfer — to  other  consumers  holding 
such  accounts.  For  example,  institutions 
may  offer  a  one-year  CD  with  monthly 
compounding  and  the  option  to  receive 


monthly  or  quarterly  interest  checks, 
but  they  may  not  combine  quarterly 
compounding  with  the  option  to  receive 
monthly  interest  checks.  The  Board 
requests  comment  on  the  proposal. 

Appendix  A  to  Part  230 — Annual 
Percentage  Yield  Calculation 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

A.  General  Rules 

The  proposed  amendments  to 
Appendix  A  only  affect  institutions  that 
credit  interest  solely  by  check  or 
transfer  to  another  account  (and  that  do 
not  permit  the  consumer  to  leave 
interest  in  the  account).  The  Board 
proposes  two  amendments  to  Appendix 
A  to  address  the  calculation  of  the  APY 
for  these  accounts.  First,  the  Board 
proposes  to  delete  footnote  3  as 
unnecessary.  Second,  the  definition  of 
“Interest”  in  the  APY  formula  would  be 
amended  to  provide  that  for  such 
accounts,  institutions  would  factor  in 
the  timing  of  interest  payments  as  if 
interest  were  being  compounded.  For 
example,  if  an  institution  offers  a  two- 
year  CD  with  a  6.00%  interest  rate  and 
credits  interest  semi-annually  to  the 
consumer  by  check  or  transfer  to 
another  account,  the  "Interest”  figure 
used  in  the  APY  formula  would  be 
$125.51  on  a  $1,000  deposit.  This  would 
be  the  dollar  amount  of  interest  earned 
for  a  two-year  CD  with  a  6.00%  interest 
rate  that  compounds  semi-annually.  The 
APY  would  be  6.09%. 

Finally,  the  Board  also  provides 
guidance  on  two  assumptions  for 
calculating  the  APY  that  provide  greater 
flexibility  and  ease  compliance  with  the 
APY  formula.  First,  institutions  could 
calculate  the  APY  by  assuming  an  initial 
deposit  amount  of  $1,000.  Second,  if 
interest  is  paid  out  monthly,  quarterly, 
or  semi-annually,  institutions  could 
base  the  number  of  days  either  on  the 
actual  number  of  days  for  those 
intervals  or  on  an  assumed  number  of 
days  (30  days  for  monthly  distributions, 
91  days  for  quarterly  distributions,  and 
182  days  for  semiannual  distributions). 

Appendix  B — Model  Clauses  and 
Sample  Forms 

The  Board  solicits  comments  on 
model  clauses  or  additional  sample 
forms  that  may  be  appropriate  if  the 
amendments  are  adopted. 

(4)  Proposed  Additional  Guidance 

The  proposed  regulatory  amendments 
associated  with  a  new  APY  formula 
raise  other  interpretive  issues.  The 
Board  solicits  comments  on  the  issues 
addressed  below: 


1.  Comparing  accounts  that  disclose 
the  same  APY  but  earn  different  dollar 
amounts  of  interest.  Under  the  proposal, 
consumers  may  receive  the  same  APY 
disclosure  but  different  dollar  Amounts 
of  interest.2  The  Board  solicits  comment 
on  whether  consumers  who  are 
comparison  shopping  would  be  better 
served  if  the  specific  manner  in  which 
interest  is  credited  (such  as,  “An  annual 
percentage  yield  of  6.17%  with  monthly 
interest  checks”)  should  be  stated  along 
with  the  APY.  (See  §§  230.3(e),  4(a)(ii), 
4(b)(l)(i),  5(b),  8(b).) 

2.  Compounding  and  crediting 
frequencies.  The  regulation  requires 
institutions  to  disclose  the  frequency 
with  which  interest  is  compounded  and 
credited.  This  standard  would  require 
institutions  also  to  specify  the  crediting 
frequency  for  interest  payments  sent 
directly  to  the  consumer  or  to  another 
account,  whether  by  check  or  other 
means,  as  well  as  when  interest  is 
credited  to  the  account.  The  Board 
solicits  comment  on  the  proposed 
disclosure  and  on  whether  stating  the 
frequency  of  crediting  by  interest 
payments  or  transfers  to  other  accounts 
is  likely  to  help  consumers  compare  and 
understand  differences  in  account 
terms.  (See  §  230.4(b)(2).) 

(5)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 

Docket  No.  R-0836,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  into  machine-readable  form 
through  electronic  sc£uining,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3  1/2  inch  or  5  1/4  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

(6)  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  Board’s  Office  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  proposed  revisions  to 
Regulation  DD.  The  analysis  expresses 
concern  about  the  desirability  of 


3  For  example,  assume  a  one-year  Q)  that  pays  an 
interest  rate  of  6.00%.  Consumers  would  receive  an 
APY  of  6.17%  if  the  institution  requires  monthly 
interest  payments.  Or,  if  the  institution  permits 
interest  to  be  withdrawn  monthly  instead,  the 
proposed  amendments  would  also  require 
institutions  to  permit  interest  to  remain  in  the 
account  for  monthly  compounding.  Consumers 
holding  this  account  would  also  receive  an  APY  of 
6.17%  whether  the  consumer  chooses  to  take 
monthly  interest  checks  or  to  have  interest  remain 
in  the  account  However,  based  on  a  $1,000  depiosit 
consumers  who  receive  interest  checks  will  earn 
$60.00,  while  those  who  compound  interest  will 
earn  $61.70. 
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amending  the  regulation  regarding  the 
linkage  of  compounding  and  crediting 
frequencies  at  this  time.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3245. 

The  Board  solicits  information 
regarding  the  likely  costs  for  complying 
with  the  proposed  changes  to  the 
regulation.  In  particular,  the  Board 
solicits  comments  on  the  following: 

•  What  proportion  of  existing 
accounts  would  be  affected  by  the 
proposed  new  rule  requiring  institutions 
to  offer  compounding  on  the  same 
frequency  as  they  permit  interest 
payouts? 

•  What  changes  would  institutions 
have  to  make  to  implement  the 
proposed  new  compounding  and 
crediting  rule,  and  what  would  it  cost 
institutions  to  make  these  changes? 

•  What  changes  in  the  number  of 
different  account  terms  and  types  of 
accounts  offered  would  result  if  the 
proposal  were  adopted?  For  example, 
would  institutions  reduce  the  number  of 
products  offered?  What  effect  would  the 
amendments  have  on  “private  banking” 
relationships?  Would  institutions 
change  from  compounding  to 
distributing  the  interest  paid  on 
accounts  without  compounding? 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegate 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  Banking, 
Consumer  protection.  Deposit  accoimts. 
Interest,  Interest  rates.  Truth  in  savings. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DO) 

1.  The  authority  citation  for  part  230  ' 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  4301  et  seq. 

2.  Part  230.2  would  be  amended  by 
revising  paragraph  (c),  by  redesignating 
paragraph  (h)  and  paragraphs  (i)  through 


(v)  as  paragraph  (i)  and  paragraphs  (k) 
throu^  (w),  respectively,  and  by  adding 
new  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§  230.2  Definitions. 

***** 

(c)  Annual  percentage  yield  means  a 
percentage  rate  reflecting  the  total 
amount  of  interest  paid  on  an  account, 
based  on  the  interest  rate  and  the 
frequency  of  ^crediting  or4 
compoimding,  for  a  365-day  period  and 
calculated  according  to  the  rules  in 
Appendix  A  of  this  part. 
***** 

♦(h)  Compounding  means  the 
frequency  that  earned  interest  is  added 
to  the  principal  in  the  account  on  which 
interest  then  accrues.^ 

***** 

♦())  Crediting  means  the  frequency 
that  earned  interest  is  paid  to  the 
account,  or  provided  to  the  consumer  by 
check  or  transfer  to  another  accovmt.4 

***** 

3.  Section  230.7  would  be  amended 
by  redesignating  paragraph  (b)  as 
paragraph  (b)(1)  and  by  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

§  230.7  Payment  of  interest 
***** 

(b)  •  *  * 

♦(2)  Equivalent  compounding  and 
crediting  frequencies.  Institutions 
offering  accounts  that  permit  consumers 
to  receive  interest  by  check  or  transfer 
to  another  account  and  that  permit 
consumers  to  leave  interest  in  the 
account,  must  compound  interest  on 
funds  left  in  the  account  at  a  frequency 
no  less  often  than  interest  is  offered  to 
be  credited  to  any  consumer  holding 
such  an  account.^ 
***** 

4.  Appendix  A  of  part  230  would  be 
amended  by  revising  the  first  sentence 
in  the  introductory  paragraph,  the 
introductory  text  to  Part  I,  and 
amending  paragraph  A,  and  by 
removing  footnote  3  in  Part  I  of 
Appendix  A  to  read  as  follows: 

Appendix  A  to  Part  230— Annual 
Percentage  Yield  Calculation 

The  annual  percentage  yield  measures 
the  total  amount  of  interest  [paid] 
♦earned^  on  an  account  based  on  the 
interest  rate,  and  the  frequency  of 
compounding], ]  lor  crediting!.' •  *  * 


'  The  annual  percentage  yield  reflects  only 
interest  and  does  not  include  the  value  of  any 
bonus  (or  other  consideration  worth  SIO  or  less) 
that  may  be  provided  to  the  consumer  to  open, 
maintain,  increase  or  renew  an  account  Interest  or 
other  earnings  are  not  to  be  included  in  the  annual 
percentage  yield  if  such  amounts  are  determined  by 


Part  /.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

In  general,  the  annual  percentage 
yield  for  account  disclosures  imder 
§§  230.4  and  230.5  of  this  part  and  for 
advertising  under  §  230.8  of  this  part  is 
an  annualized  rate  that  reflects  the 
relationship  between  the  amount  of 
interest  that  would  be  earned  by  the 
consumer  for  the  term  of  the  account 
♦(and  taking  into  account  the  frequency 
of  crediting)!  and  the  amount  of 
principal  used  to  calculate  that  interest. 
Special  rules  apply  to  accoimts  with 
tiered  and  stepped  interest  rates. 

A.  General  Rules 

*  *  *  In  determining  the  total  interest 
figure  to  be  used  in  the  formula, 
institutions  shall  assume  that  all 
principal  and  interest  remain  on  deposit 
for  the  entire  term  and  that  no  other 
transactions  (deposits  or  withdrawals) 
occur  during  the  term.]  3]  *  *  * 

The  annual  percentage  yield  is 
calculated  by  use  of  the  following 
general  formula  (“APY”  is  used  for 
convenience  in  the  formulas): 

APY=100  ](l+(Interest/ 

Principal))<365/D*y»  term)  —  j] 

“Principal”  is  the  amount  of  funds 
assumed  to  have  been  deposited  at  the 
beginning  of  the  account. 

“Interest”  is  the  total  dollar  amount  of 
interest  earned  on  the  Principal  for  the 
term  of  the  account  ♦in  which  credited 
interest  remains  in  the  account.  If 
interest  is  required  to  be  credited  solely 
by  check  or  transfer,  the  total  dollar 
amount  of  interest  earned  on  the 
Principal  for  the  term  of  the  account  is 
the  amount  of  interest  that  would  result 
if  it  were  compounded  at  the  same 
frequency  interest  is  credited.! 

“Days  in  term”  is  the  actual  number 
of  days  in  the  term  of  the  account, 
***** 

Examples: 

***** 

♦(3)  If  an  institution  offers  a  $1,000 
two-year  certificate  of  deposit  that 
credits  interest  semi-annually  solely  by 
check  or  transfer,  and  there  is  no 
compounding  at  a  6.00%  interest  rate, 
using  the  general  formula  above,  the 
annual  percentage  yield  is  6.09%: 

APY=100  ](1+(125.51/1,000))(363/73O)_i] 

APY=6.09%! 

•  *  •  tk  * 


circumstances  that  may  or  may  not  occur  in  the 
future. 

3  [This  assumption  shall  not  be  used  if  an 
institution  requires,  as  a  condition  of  the  account, 
that  consumers  withdraw  interest  during  the  term. 
In  such  a  case,  the  interest  (and  annual  percentage 
yield  calculation)  shall  reflect  that  requirement.) 
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Board  of  Governors  of  the  Federal  Reserve 
System,  May  4, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-11154  Filed  5-10-94;  8:45  am] 
BILUNO  CODE  621(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-41-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  ATP 
airplanes.  This  proposal  would  require 
modification  of  the  power  supply  for  the 
communications  system.  This  proposal 
is  prompted  by  reports  of  loss  of  power 
to  the  commimications  system  due  to  an 
electrical  fault  in  the  groimd  crew  jack 
box  or  the  handset  of  the  public  address 
(PA)  system.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  the  inability  of  the  flight  crew 
to  communicate  with  passengers  via  the 
PA  system  and  with  air  traffic  control 
due  to  loss  of  power  to  the 
commimication  system,  which  may  lead 
to  unsafe  operation  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
4 1-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Jetstream  Aircraft,  Incorporated,  P.O. 
Box  15029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 


Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  coimnents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comment ers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Doci  et  Number  94-NM-41-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-41-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  ATP  airplanes.  The  CAA  advises 
that  it  has  received  reports  of  loss  of 
power  to  both  essential  and  emergency 
power  supplies  for  the  communications 
systems  due  to  a  ground  fault  in  the 
communications  jack  box  of  the  ground 
crew-to-flight  crew  communications 
system  in  the  bay  of  the  nose  landing 
gear  or  the  handset  of  the  public  address 
(PA)  system.  This  condition,  if  not 
corrected,  could  result  in  the  inability  of 
the  flight  crew  to  communicate  with 
passengers  via  the  PA  system  and  with 


air  traffic  control,  which  may  lead  to 
unsafe  operation  of  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
ATP-23-21-35288A,  Revision  2,  dated 
February  15, 1994,  that  describes 
procedures  for  modification  of  the 
power  supply  for  the  communications 
system.  This  modification  (Modification 
35288A)  entails  installing  two  diodes  on 
the  terminal  block  and  the  associated 
wiring  to  ensure  that,  in  the  event  of  an 
electrical  fault  in  the  jack  box  for  the 
ground  crew-to-flight  crew 
communications  system  or  the  handset 
of  the  PA  system,  the  communications 
circuits  will  continue  to  operate.  The 
CAA  classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  power  supply  for  the 
communications  system.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S,  operators  is  estimated  to  be 
$16,500,  or  $1,650  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  94-NM-41-.\D. 

Applicability:  Model  ATP  airplanes  having 
constructor’s  numbers  2002  through  2063 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flight  crew 
to  communicate  with  passengers  via  the 
public  address  system  and  with  air  traffic 
control  due  to  loss  of  power  to  the 
communication  system,  which  may  lead  to 
unsafe  operation  of  the  airplane,  accomplish 
the  following: 

(a)  Within  675  hours  time- in-service  after 
the  eftective  date  of  this  AD,  modify  the 
power  supply  of  the  communications  system 
(Modification  35288A)  in  accordance  with 
Jetstream  Service  Bulletin  ATP-23-21— 
35288A,  Revision  2,  dated  February  15, 1994. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  5, 
1994. 

S.R.  MUIer, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-11352  Filed  5-10-94;  8:45  am) 
BILUNQ  COOC  4910-13-0 


14  CFR  Part  39 
[Docket  No.  94-NM-38-nAD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthine.ss 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  of  the  autopilot 
disconnect  switches  with  modified 
units.  This  proposal  is  prompted  by 
several  incidents  in  which  the  flight 
crew  did  not  depress  both  halves  of  the 
autopilot  disconnect  switch  during  the 
LAND  2  or  LAND  3  approach  and,  as  a 
result,  one  autopilot  remained  engaged. 
This  condition  resulted  in  unanticipated 
movements  of  the  stabilizer  trim  and 
higher  than  anticipated  control  forces  of 
the  flight  controls.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  flight  crew  from 
inadvertently  disconnecting  only  one 
autopilot  when  both  autopilots  are 
engaged,  which  could  result  in 
unanticipated  control  surface 
movements, 

DATES:  Comments  must  be  received  by 
June  20, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
38-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard’  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-38-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
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94-NM-38-AD.  1601  Lind  Avenue, 

SVV.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
operators  have  reported  several 
incidents  in  which  the  flight  crew  did 
not  depress  both  halves  of  the  autopilot 
disconnect  switch  during  the  LAND  2  or 
LAND  3  approach  and,  as  a  result,  one 
autopilot  remained  engaged.  Although 
certain  aural  warnings  sounded  and 
visual  indicators  illuminated  in  these 
situations,  the  flight  crew  still  believed 
that  both  autopilots  had  been 
disconnected.  Consequently, 
unanticipated  movements  of  the 
stabilizer  trim  and  higher  than 
anticipated  control  forces  of  the  flight 
controls  occurred.  Inadvertent 
disconnection  of  only  one  autopilot 
when  both  autopilots  are  engaged  could 
result  in  unanticipated  control  surface 
movements. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-22-020,  dated  September  25, 
1990,  that  describes  procedures  for 
replacement  of  the  autopilot  disconnect 
switches  with  modified  units. 
Installation  of  the  modified  units  will 
ensure  that  if  one-half  of  the  autopilot 
disconnect  switch  is  depressed,  both 
autopilots  will  disengage;  in  addition, 
the  system  wall  remain  separated.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  90-112(A), 
dated  October  15, 1990,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  autopilot  disconnect 
switches  with  modified  units.  The 
actions  would  be  required  to  be 


accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $2,500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$55,860,  or  $2,940  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker.  Docket  94-NM-38-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
11286  inclusive,  11289  through  11293 
inclusive,  11295  through  11297  inclusive, 
11300, 11303, 11306, 11308, 11310, 11312, 
and  11313;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
inadvertently  disconnecting  only  one 
autopilot  when  both  autopilots  are  engaged, 
which  could  result  in  unanticipated  control 
surface  movements,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  autopilot  disconnect 
switches  with  modified  units,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-22- 
020,  dated  September  25, 1990.. 

(b)  As  of  6  months  after  the  effective  date 
of  this  AD,  no  p>erson  shall  install  an 
autopilot  disconnect  switch,  part  number 
A47007-401  or  A47007-403,  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  §  21.197  and  §  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  5, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certificate  Service. 

[FR  Doc.  94-11353  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4910-13-U 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-8] 

Proposed  Establishment  of  Class  D 
and  Class  E  Airspace;  Bullhead  City, 
AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  D  and  Class  E  airspace  at 
Bullhead  City,  AZ.  An  airport  control 
tower  has  been  commissioned  at 
Laughlin/Bullhead  Municipal  Airport. 
This  proposal  would  provide  adequate 
Class  D  airspace  for  instrument  flight 
rules  (IFR)  operations  and  require  two- 
way  communications  at  Laughlin/ 
Bullhead  Municipal  Airport,  and  would 
establish  Class  E  airspace  for  instrument 
approach  procedures  in  areas  outside 
the  Class  D  surface  area. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1994. 

ADDRESSES:  Send  comments  on  proposal 
in  triplicate  to  Manager,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Docket  No.  94-AWP-8, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Western-Pacific  Region 
at  the  same  address.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  in  the  Office  of  the 
Manager,  System  Management  Branch, 
Air  Traffic  Division,  at  the  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  94- 


AWP-8.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  with  Class  E 
arrival  extensions  at  Bullhead  City,  AZ. 
An  airport  traffic  control  tower  was 
commissioned  at  Laughlin/Bullhead 
Municipal  Airport.  This  proposal  would 
provide  adequate  Class  D  and  E  airspace 
for  IFR  operations  and  require  two-way 
radio  communications  at  Laughlin/ 
Bullhead  Municipal  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Class  E  airspace  areas  designated  as 
extensions  to  Class  D  surface  areas  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical- 
regulations  for  which  fi-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 


therefore:  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.7  [Amended! 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 


AWP  CA  D  Bullhead  City,  AZ  (New) 
Laughlin/Bullhead  Municipal  Airport,  AZ 
(lat.  35°08'50"N.,  long.  114'’33'32"  W.) 

***** 

That  airspace  extending  upward  from 
the  surface  to  and  including  2,500  feet 
AGL  within  a  4.2  mile  radius  of  the 
Laughlin/Bullhead  Municipal  Airport; 
excluding  that  airspace  west  of  a  line 
1.8  miles  west  of  and  parallel  to  the 
north-south  runway.  This  Class  D 
airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance 
by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Paragraph  6004  Class  E  Airspace  as 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area 

***** 


PART  71— [AMENDED] 


Paragraph  5000  General 

***** 
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AWP  CA  E4  Bullhead  Qty,  AZ  tNew) 

(lat.  35W5(rN.,  long.  114*33'32"W.) 

That  airspace  extending  upward  from  the 
surface  bounded  by  a  line  b^inning  at  lat. 
34‘’57'00"  N..  long.  114“33'00  "  W.;  to  lat. 
35'’28'00"  N.,  long.  114°39'00"  W.;  to  lat. 
35'‘29'00"  N.,  long.  114'’20'28"  W.;  to  lat. 
34“57'3(r  N.,  long.  114'’26'30"  W.;  to  the 
point  of  beginning. 

This  Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  April 
22, 1994. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

IFR  Doc.  94-11407  Filed  5-10-94;  8:45  ami 
BILUNG  CODE  4910-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Proposed  Rule;  Requirements  for 
Child-Resistant  Packaging; 

Mouthwash  Packages  Containing  3 
Grams  or  More  of  Ethanol 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commission 
is  proposing  a  rule  to  require  child- 
resistant  packaging  for  mouthwashes 
with  3  grams  or  more  of  absolute 
ethanol  per  package.  The  Commission 
has  preliminarily  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  cMldren  under  5  years  of  age 
horn  serious  personal  injury  and  serious 
illness  resulting  horn  ingesting 
mouthwash. 

DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than  July 
25, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814-4408,  telephone 
(301)504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ferrante,  Ph.D.,  Directorate 
for  Health  Sciences,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)504-0477  ext. 
1199. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Relevant  Statutes  and  Regulations 

The  Poison  Prevention  Packaging  Act 
of  1970  (the  “PPPA”).  15  U.S.C.  1471- 
1476,  authorizes  the  Commission  to 
establish  standards  for  the  “special 
packaging"  of  any  household  substance 
if  (1)  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
referred  to  as  “child-resistant 
packaging,"  is  defined  as  packaging  that 
is  (1)  designed  or  constructed  to  be 
significantly  difficult  for  children  under 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amount  of  the  substance 
contained  therein  within  a  reasonable 
time  and  (2)  not  difficult  for  normal 
adults  to  use  properly.  (It  does  not 
mean,  however,  pacl^ging  which  all 
such  children  cannot  op>en,  or  obtain  a 
toxic  or  harmful  amount  from,  within  a 
reasonable  time.) 

Under  the  PPPA.  effectiveness 
standards  have  been  established  for 
special  packaging  (16  CFR  1700.15),  as 
has  a  procedure  for  evaluating  the 
effectiveness  (16  CFR  1700.20). 
Regulations  have  been  issued  requiring 
special  packaging  for  a  number  of 
household  pr^ucts  (16  CFR  1700.14). 
The  findings  that  the  Commission  must 
make  in  order  to  issue  a  standard 
requiring  child-resistant  (“CR") 
packaging  for  a  product  are  discussed 
below  in  Section  D  of  this  notice.  For 
the  purposes  of  the  PPPA,  the  amoimt 
of  a  substance  “in  a  single  package"  that 
triggers  the  requirement  to  place  the 
product  in  CR  padcaging  refers  to  the 
total  amount  in  a  single  retail  unit  of  the 
substance. 

The  PPPA  allows  the  Commission  to 
require  CR  packaging  for  household 
substances,  w’hich  include  foods,  drugs, 
or  cosmetics  as  these  terms  are  defined 
in  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321).  15  U.S.C. 
1471(2)(B).  Mouthwashes  are  either 
drugs,  if  they  make  medical  claims,  or 
cosmetics. 

Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a).  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  (1)  the  manufacturer 
(or  packer)  also  supplies  the  substance 


in  CR  packages  and  (2)  the  non-CR 
packages  bear  conspicuous  labeling 
stating;  “This  package  for  households 
without  young  children."  15  U.S.C. 
1473(a).  If  the  package  is  too  small  to 
accommodate  this  label  statement,  the 
package  may  bear  a  label  stating: 
“Package  not  child-resistant."  16  CFR 
1700.5(b).  The  right  of  the  manufacturer 
or  packer  to  market  a  single  size  of  the 
product  in  noncomplying  packaging 
under  these  conditions  is  termed  the 
“single-size  exemption.” 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  supplied 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C.  1473(c).  In 
this  case,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exclusively  in 
CR  packaging.  To  issue  such  an  order, 
the  Commission  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA. 

2.  The  Mouthwash  Petition 

On  March  2, 1993,  the  Commission 
was  petitioned  to  require  child  resistcmt 
packaging  for  mouthwashes  containing 
more  than  5  percent  ethanol.  The  term 
“mouthwash”  includes  liquid  products 
that  are  variously  called  mouthwashes, 
mouthrinses,  antiseptics,  gargles, 
fluoride  rinses,  anti-plaque  rinses,  and 
breath  fresheners.  It  does  not  include 
throat  sprays  or  aerosol  breath 
fresheners.  The  petition  was  submitted 
by  the  American  Academy  of  Pediatrics, 
the  American  Association  of  Poison 
Control  Centers,  the  Center  for  Science 
in  the  Public  Interest,  and  28  states. 
Guam,  and  the  Northern  Mariana 
Islands. 

The  petitioners  stated  several  reasons 
for  their  request;  (1)  Mcuiy  mouthwashes 
contain  high  percentages  of  ethanol,  an 
extremely  toxic  substance,  in  a  package 
large  enough  to  cause  children  serious 
injury  or  death;  (2)  these  mouthwashes 
are  accessible  to  children  because  they 
are  generally  considered  innocuous  and 
do  not  have  CR  packages;  (3)  they  are 
attractive  to  children  because  of  their 
appealing  taste,  color,  and  smell;  and  (4) 
data  show  that  children  have  been 
seriously  injured  or  died  from 
accidental  ingestion  of  ethanol- 
containing  mouthwashes. 

On  November  17. 1993,  the 
Commission  granted  the  petition. 
Although  the  Nonprescription  Drug 
Manufacturers  Association  (“NDMA") 
and  the  Cosmetic.  Toiletry,  and 
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Fragrance  Association  ("CTFA”)  had 
announced  plans  to  implement  a 
voluntary  program  to  place 
mouthwashes  with  more  than  5  percent 
ethanol  in  CR  containers,  the 
Commission  found  that  mandatory 
action  still  may  be  necessary.  In  April 
1994,  the  NDMA  and  CTFA  notified  the 
Commission  that  the  products  subject  to 
their  voluntary  program  had  been 
changed  from  mouthwashes  with  more 
than  5  percent  ethanol  to  mouthwashes 
with  3  grams  or  more  in  a  single 
container. 

B.  Toxicity 

The  Commission’s  toxicity  review 
indicates  that  mouthwashes  with 
ethanol  can  present  a  serious  ingestion 
hazard  to  children.  Most  of  the  popular 
adult  mouthwashes  contain  between  14 
percent  and  27  percent  ethanol.  By 
comparison,  beer  contains  between  5 
percent  and  7  percent  ethanol  and  wine 
contains  12  to  14  percent  ethanol. 

Ethanol  depresses  the  central  nervous 
system.  Symptoms  of  acute  ethanol 
poisoning  in  children  include 
irritability,  lethargy,  and 
unconsciousness  which  can  lead  to 
coma  and  death  at  high  doses.  Lethal 
blood  levels  of  ethanol  in  children  are 
reported  to  range  between  250  and  500 
mg/dl,  and  the  lethal  dose  of  ethanol  is 
3  g/hg.  Deaths  or  serious  injmy  could 
occiu'  at  lower  doses  due  to  other 
ethanol-induced  effects.  Ethanol 
poisoning  in  children  can  produce 
certain  metabolic  complications  such  as 
hypoglycemia,  metabolic  acidosis,  and 
hypokalemia. 

A  review  of  the  relevant  literature 
shows  that  three  deaths  of  children 
under  5  years  of  age  have  been  reported. 
The  most  recent  death  reported 
occurred  in  1992  and  involved  a  3-year- 
old  girl  who  ingested  an  unknown 
amount  of  mouthwash  that  contained  18 
percent  ethanol.  Several  other  cases  of 
ethanol-induced  hypoglycemia  or 
toxicity  following  mouthwash  ingestion 
are  reported  in  the  literature. 

The  National  Electronic  Injury 
Surveillance  System  (“NEISS”)  reported 
36  cases  of  ethanol-containing 
mouthwash  from  January  1987  through 
November  1993.  Based  on  these 
ingestions,  it  was  estimated  that  a  total 
of  1,670  mouthwash  poisoning  cases 
were  treated  in  hospital  emergency 
rooms  in  the  United  States  during  that 
time.  An  estimated  81  percent  of  these 
children  were  1  or  2  years  old,  and 
about  5  percent  of  the  children  were 
hospitalized. 

In  addition  to  these  sources,  the 
American  Association  of  Poison  Control 
Centers’  National  Data  Collection 
System  (“AAPCC”)  includes  cases 


reported  by  participating  poison  control 
centers.  The  AAPCC  received  10,193 
reports  of  ingestions  of  ethanol- 
containing  mouthwash  by  children 
under  6  yeeus  of  age  during  the  5-year 
period  from  1987  through  1991.  The 
AAPCC  reported  1,847  ingestions  of 
mouthwash  with  ethanol  by  children 
imder  5  years  old  in  1991.  Of  these 
ingestions,  181  resulted  in  minor  or 
moderate  outcomes  (symptoms  were  not 
life-threatening)  and  1  resulted  in  a 
major,  or  life-threatening,  outcome. 

Most  cases  reported  to  poison  control 
centers  are  managed  in  a  non-health¬ 
care  facility,  usually  the  patient’s  home. 

C.  Proposed  Regulation 

The  mouthwash  petition  requested 
that  the  Commission  require  CR 
packaging  for  mouthwash  that  contains 
more  than  5  percent  ethanol.  The 
Commission  decided  to  propose  that 
mouthwash  products  with  3  grams  (g)  or 
more  of  absolute  ethanol  per  package  or 
retail-sale  unit  should  be  subject  to  the 
regulation.  This  level  is  obtained  by 
dividing  the  lethal  dose  of  ethanol  (3  g/ 
kg  of  body  weight)  for  a  10-kg  child  (30 
g)  by  a  safety  factor  of  10.  This  safety 
factor  is  needed  because  less  than  the 
“lethal”  dose  can  produce  serious  toxic 
effects,  or  even  death  from 
hypoglycemia  or  other  secondary 
effects.  Three  grams  of  absolute  ethanol 
are  present  in  approximately  2.6  ounces 
of  mouthwash  with  5  percent  ethanol. 

Regulating  at  the  level  requested  by 
the  petitioners  (more  than  5  percent 
ethanol)  may  not  sufficiently  protect 
children.  This  is  because  relatively 
small  amounts  of  mouthwash  at  a  level 
of  5  percent  or  somewhat  below  would 
exceed  the  3  g  limit  that  the 
Commission  has  preliminarily 
determined  is  needed  to  protect 
children. 

D.  Statutory  Considerations 

1.  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children’s  ingestion  of 
ethanol-containing  mouthwash 
demonstrate  that  the  amount  of  ethanol 
in  available  mouthwash  preparations  is 
sufficient  to  cause  serious  illness  and 
injury  to  children.  These  mouthwash 
preparations  are  readily  available  to 
children.  Even  if  the  manufacturers  of 
these  mouthwashes  that  are  members  of 
the  NDMA  and  CFTA  will  voluntarily 
use  CR  packaging  for  their  products,  the 
Commission  concludes  that  a  regulation 
is  needed  to  ensure  that  products 
subject  to  the  regulation  will  be  placed 
in  CR  packaging  by  all  mouthwash 
packagers.  In  addition,  the  regulation 
will  enable  the  Commission  to  enforce 


the  CR  packaging  requirement  and 
ensure  that  effective  CR  packaging  is 
used. 

Pursuant  to  section  3(a)  of  the  PPPA, 

15  U.S.C.  1472(a),  the  Commission  finds 
preliminarily  that  the  degree  and  nature 
of  the  hazard  to  children  from  ingesting 
ethanol-containing  mouthwashes  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious  illness. 
The  Commission  bases  this  preliminary 
finding  on  the  toxic  nature  of  such 
mouthwashes,  described  above,  and  the 
accessibility  of  such  preparations  to 
children  in  the  home. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA,  the 
Commission  is  required  by  section 
3(a)(2)  of  the  PPPA,  15  U.S.C. 

1472(a)(2),  to  find  that  the  special 
packaging  is  “technically  feasible, 
practicable,  and  appropriate.”  Technical 
feasibility  exists  when  technology  exists 
or  readily  can  be  developed  and 
implemented  by  the  effective  date  to 
produce  packaging  that  conforms  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standards  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 
use. 

CR  packages  are  mass  produced  for 
products  that  contain  ethanol  and  have 
similar  properties  to  mouthwashes.  Two 
industry  groups  have  indicated  that 
their  members  can  have  CR  packages  for 
one  size  of  their  mouthwashes  by 
August  31, 1994,  with  their  entire  lines 
converted  by  May  1, 1995.  In  addition, 
one  major  manufacturer  of  mouthwash 
has  introduced  a  popular  size  of  its 
product  in  packaging  that  is  not  only 
child  resistant,  but  is  easier  for  adult 
consumers  (and  especially  older  adults) 
to  open.  Therefore,  the  Commission 
preliminarily  concludes  that  CR 
packaging  for  mouthwashes  is 
technically  feasible,  practicable,  and 
appropriate. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard,  section  3(b)  of  the  PPPA,  15 
U.S.C,  1472(b),  requires  the  Commission 
to  consider  the  following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 
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c.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

These  items  have  been  considered 
with  respect  to  the  various 
determinations  made  in  this  notice. 

E.  Effective  Date 

The  PPPA  provides  tiiat  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  issued,  except  that,  for 
good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 

Because  of  their  voluntary  program, 
members  of  the  MDMA  and  the  CFTA 
are  already  implementing  assembly  line 
and  mass  production  techniques  to 
package  ethanol-containing 
mouthwashes  with  CR  packages.  These 
groups  have  indicated  that  their 
program  will  be  fully  implemented  by 
May  1, 1995,  and  will  involve  at  least 
95  percent  of  the  industry’s  sales. 
Furthermore,  these  groups  have 
indicated  that  each  of  their  members 
will  have  at  least  one  size  of  product  in 
CR  packaging  by  August  31, 1994.  Thus, 
it  appears  that  the  manufacturers  will  be 
phasing  in  CR  packaging  over  various 
product  sizes. 

Therefore,  it  appears  that  as  the  end 
of  the  industry’s  phase-in  period 
approaches,  there  will  be  a  relatively 
small  portion  of  production  that  would 
not  be  in  CR  packaging.  At  least  one 
major  manufacturer  has  already  started 
using  CR  packaging  on  what  reportedly 
is  a  major  portion  of  its  production.  The 
Commission  concludes  that  even  the 
few  packagers  of  mouthw'ash  products 
containing  3  grams  or  more  of  ethanol 
that  are  not  participating  in  the 
voluntary  program  should  be  able  to 
implement  CR  packaging  for  their 
products  by  6  months  after  the  issuance 
of  a  final  rule,  or  by  May  1, 1995, 
whichever  is  sooner,  without  serious 
adverse  economic  effects.  Any 
packagers  that  did  not  have  their 
assembly  lines  for  CR  packaging  fully 
operational  by  that  time  could  obtain 
appropriate  packaging  on  an  interim 
basis  from  contract  packers. 

Accordingly,  the  final  rule  is 
proposed  to  become  effective  180  days 
after  issuance  of  a  final  rule,  or  May  1, 
1995.  whichever  is  sooner,  as  to  all 
products  subject  to  the  rule  that  are 
packaged  on  or  after  that  date.  It  is 
possible,  therefore,  that  the  effective 
date  will  be  less  than  180  days  after 
issuance  of  the  final  rule.  The 
Commission  finds  that  there  is  good 
cause  for  preliminarily  determining  that 
an  effective  date  of  less  than  180  days 


is  in  the  public  interest.  This 
determination  is  based  on  (1)  the 
desirability  of  having  CR  packaging  for 
this  product  on  the  market  as  soon  as 
practicable  in  order  to  reduce  the  risk  of 
ethanol  poisonings  to  children  from  a 
widely  distributed  product  and  (2)  the 
fact  that,  under  the  industry’s  voluntary 
program,  at  least  95  percent  of  the 
industry  will  be  in  compliance  by  May 
1, 1995. 

F.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 

(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.  Section  605  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  re^latory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  wall  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Commission’s  Directorate  for 
Economics  has  prepared  a  preliminary 
economic  assessment  of  a  rule  to  require 
special  packaging  for  mouthwash 
preparations  wdth  3  g  or  more  of  ethanol 
in  a  single  package.  Based  on  this 
assessment,  the  Commission  concludes 
that  such  a  requirement  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  because  of  the  widespread 
acceptance  of  the  voluntary  CR 
packaging  program.  CR  packaging  for 
mouthwash  preparations  is  readily 
available  at  an  incremental  cost  of  one- 
half  to  two  cents  per  closure,  and  the 
PPPA  permits  manufacturers  to  market 
preparations  in  one  non-CR  size.  The 
relatively  low  costs  of  CR  packages 
should  not  be  a  burden  to  current  small 
business  memufacturers  or  an  entry 
burden  for  future  marketers. 
Manufacturers  would  be  given  enough 
time  to  use  up  existing  supplies  of  non- 
CR  packages  and  to  obtain  suitable  CR 
packaging  and  incorporate  its  use  into 
their  packaging  lines. 

Accordingly,  for  the  reasons  given 
above,  the  Commission  preUminarily 
concludes  that  the  rule  to  require 
special  packaging  for  mouthwashes 
containing  3  g  or  more  of  ethanol  would 
not  have  any  significant  economic  effect 


on  a  substantial  number  of  small 
entities. 

G.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  Poison 
Prevention  Packaging  Act  (PPPA) 
packaging  requirements  for  ethanol- 
containing  products. 

The  Commission’s  regulations  at  16 
CFR  1021.5(c)(3)  state  that  rules 
requiring  special  packaging  for 
consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Preliminary  analysis  of 
the  potential  impact  of  this  proposed 
rule  indicates  that  CR  packages  for 
certain  mouthwash  preparations  w'ould 
have  no  significant  effects  on  the 
environment.  This  is  because  the  rule 
wall  not  significantly  increase  the 
number  of  CR  packages  in  use  and,  in 
any  event,  the  manufacture,  use,  and 
potential  disposal  of  the  CR  packages 
present  the  same  potential 
environmental  effects  as  do  the 
currently  used  packages. 

Therefore,  because  the  proposed  rule 
would  have  no  adverse  effect  on  the 
environment,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers, 
Poison  prevention.  Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  part  1700 
as  follows; 

PART  1700— I  AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authoritj’:  Pub.  L.  91-601,  secs.  1-9,  84 
Stat.  1670-74, 15  U.S.C.  1471-76.  Secs 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-573,  sec.  30(a),  88  Stat.  1231. 15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(22)  and 
republishing  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§1700.14  Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
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from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substemces: 

*  *  Ik  *  * 

(22)  Mouthwash.  Mouthwash 
preparations  for  human  use  and 
containing  3  g  or  more  of  ethanol  in  a 
single  package  [i.e.,  retail  unit)  shall  be 
packaged  in  accordance  with  the 
provisions  of  §  1700.15  (a),  (b),  and  (c). 

Dated:  May  5, 1994. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

(Note.  This  list  of  relevant  documents  will 
not  be  printed  in  the  Code  of  Federal 
Regulations.) 

1.  BrieHng  Memorandum  with  attached 
briefing  package,  September  30, 1993. 

2.  Memorandum  from  Jacqueline  Ferrante, 
Ph.D.,  HSPS,  to  James  F.  Hoebel,  Acting 
Associate  Executive  Director  for  Health 
Sciences.  “Recommendation  for  the  level  of 
regulation  of  mouthwash  with  ethanol’’, 
January  10, 1994. 

3.  Memorandum  from  Terry  Kissinger, 
Ph.D.,  EPHA,  to  Jacqueline  Ferrante,  Ph.D., 
HSPS,  "Injury  Data  Related  to  the  Toxicity  of 
Ethanol-containing  Mouthwash”,  January  31, 
1994. 

4.  Memorandum  from  Marcia  P.  Robins, 
ECSS,  to  Jacqueline  Ferrante,  Ph.D.,  HSPS, 
“Preliminary  Assessment  of  Economic  and 
Environmental  Effects  of  a  Proposal  to 
Require  CR  Packaging  for  Mouthwash 
Containing  Ethanol”,  February  24, 1994. 

5.  Memorandum  from  Charles  Wilbur, 
HSPS,  to  Jacqueline  Ferrante,  Ph.D.,  HSPS, 
“Technical  Feasibility,  Practicability,  and 
Appropriateness  Determination  for  the 
Proposal  to  Require  CR  Packaging  for 
Mouthwash  Preparations  Containing 
Ethanol”,  February  24, 1994. 

6.  Memorandum  from  Marcia  P.  Robins, 
ECSS,  to  Ronald  L.  Medford,  EXHR, 
“Economic  Effects  of  an  Earlier  Effective  Date 
for  CR  Packaging  of  Mouthwash  Preparations 
Containing  Ethanol,”  April  6, 1994. 

7.  Briefing  memorandum  from  Jacqueline 
N.  Ferrante,  Ph.D.,  HSPS,  to  the  Commission, 
“Proposed  Special  Packaging  Standard  for 
Mouthwash  Products  with  Ethanol,”  with 
Tabs  A-E,  April  11, 1994. 

8.  NDMA/CTFA  Joint  Voluntary  Program 
on  Child  Resistant  Packaging  for  Alcohol 
Containing  Mouthwashes  (Revised). 

9.  Memorandum  from  Jacqueline  Ferrante, 
Ph.D.,  HSPS,  to  the  Commission,  “Revised 
industry  voluntary  program  for  child- 
resistant  packaging  of  mouthwashes  with 
ethanol,”  April  20, 1994. 

10.  Memorandum  from  Harleigh  Ewell, 
GCRA,  to  the  Comipission,  transmitting  a 
revised  Federal  Register  notice,  April  20, 
1994. 

IFR  Doc.  94-11306  Filed  5-10-94;  8:45  am] 
BILUNQ  CODE  S355-«1-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
pocket  No.  8-775] 

RIN  No.  1218^A65 

Safety  Standards  for  Steel  Erection 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 

Department  of  Labor. 

ACTION:  Notice  of  establishment  of 
Negotiated  Rulemaking  Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  its  decision  to  establish  a 
Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  imder  the 
Negotiated  Rulemaking  Act  (NRA)  and 
the  Federal  Advisory  Committee  Act 
(FACA). 

DATES:  The  Charter  will  be  filed  on  May 
27, 1994. 

ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent, 
in  quadruplicate,  to  the  following 
address:  Docket  Office,  Docket  S-775, 
room  N-2625,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210;  Telephone 
(202)  219-7894. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  OSHA,  U.S.  Department 
of  Labor,  Office  of  Information  and 
Consumer  Affairs,  room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Advisory 
Committee  Act  (Title  5  U.S.C.  App.  I), 
section  3  of  the  Negotiated  Rulemaking 
Act  of  1990,  Title  5  U.S.C.  561  et  seq. 
and  after  consultation  with  the  General 
Services  Administration  (GSA),  the 
Secretary  of  Labor  has  determined  that 
the  establishment  of  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
the  Occupational  Safety  and  Health  Act 
(29  U.S.C.  651  et  seq.). 

The  Committee  will  function  as  an 
integral  part  of  the  Department’s 
rulemaking  on  revising  safety  standards 
for  steel  erection.  It  will  attempt,  via 
face-to-face  negotiations,  to  reach 
consensus  on  the  coverage  and  the 
substance  of  these  rules,  which  can  be 
used  as  the  basis  of  a  Notice  of  Proposed 
Rulemaking.  The  Conunittee  is 
responsible  for  identifying  the  key 
issues,  gauging  their  importance, 
analyzing  the  information  necessary  to 
resolve  the  issues,  arriving  at  a 


consensus,  and  submitting  to  the 
Secretary  of  Labor  the  proposed 
regulatory  text  and  supporting  rationale 
and  documentation  for  an  occupational 
safety  standard  governing  worker  safety 
during  steel  erection. 

Meetings  shall  be  held,  as  necessary, 
at  the  discretion  of  the  Chairperson, 
however,  no  fewer  than  six  meetings 
shall  be  held.  ’The  Committee  will 
terminate  two  years  from  the  date  of  this 
Charter  or  until  the  promulgation  of  the 
final  standard,  whichever  is  later. 

The  Committee  is  composed  of  no 
more  than  25  members  including  a 
facilitator,  appointed  by  the  Secretary  of 
Labor,  unless  the  Secretary  of  Labor 
determines  that  a  greater  number  of 
members  is  necessary  for  the 
functioning  of  the  Committee  or  to 
achieve  balanced  membership.  Members 
may  represent  the  following  interests  in 
appropriate  balance:  Architectural, 
design,  and  engineering  firms; 
developers,  property  owners  and 
general  contractors;  erection  contractors 
using  steel;  fabricators  of  structural  steel 
products;  insurance  organizations  and 
public  interest  groups;  labor 
organizations  representing  employees 
who  perform  erection  work; 
manufacturers  and  suppliers  of  fall 
protection  safety  equipment; 
manufacturers  and  suppliers  of 
structural  members  and  pre-engineered 
components;  and  government  entities. 

The  Committee  will  report  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  will  function  solely 
as  an  advisory  body  and  in  compliance 
with  the  provisions  of  the  FACA  and  the 
NRA.  Its  Charter  will  be  filed  imder  the 
FACA  fifteen  (15)  days  from  the  date  of 
this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Steel  Erectioif*'^ 
Negotiated  Rulemaking  Advisory 
Committee.  Any  written  comments  in 
response  to  this  notice  should  be  sent, 
in  quadruplicate,  to  the  following 
address:  Docket  Office,  Docket  S-775, 
room  N-2625,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210;  Telephone 
(202)  219-7894. 

Signed  at  Washington,  DC,  this  5th  day  of 
May  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-11391  Filed  5-10-94;  8:45  am] 
BILUNO  CODE  4510-26-P 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  381 

[Docket  No.  R-153] 

RIN  2133-AB13 

Cargo  Preference— U.S.-Fiag  Vessels; 
Available  U.S.-Fiag  Commercial 
Vessels 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  amendment  to 
the  cargo  preference  regulations  of  the 
Maritime  Administration  (MARAO) 
states  that  the  requirement  for  the 
carriage  of  preference  cargoes  on 
privately-owned  “available”  U.S.-flag 
commercial  vessels  would  be  satisfied, 
during  a  one-season  trial  period,  by 
U.S.-flag  commercial  vessels  calling  at  a 
Canadian  transshipment  terminal 
outside  the  St.  Lawrence  Seaway,  to 
load  bulk  agricultural  commodity 
cargoes  subject  to  the  cargo  preference 
laws  that  are  transshipped  from  U.S. 
ports  on  the  Great  Lakes  by  U.S.-flag  or 
foreign-flag  vessels;  and  determinations 
of  “fair  and  reasonable  rates  for  United 
States  conunercial  vessels”  would 
include  through  bills  of  lading  for  such 
available  U.S.-flag  commercial  vessels. 
This  amendment  would  allow  Great 
Lakes  ports  to  compete  for  agricultural 
commodity  preference  cargoes. 

DATES:  Comments  on  the  one-season 
trial  period  for  this  rule  must  be 
received  on  or  before  May  31, 1994, 
while  comments  on  a  permanent  rule  or 
a  rule  of  greater  duration  than  the  one- 
season  trial  period  must  be  received  July 
11, 1994. 

ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to  the  Secretary, 
Maritime  Administration,  room  7300, 
400  7th  St.,  SW.,  Washington  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Graykowski,  Deputy  Maritime 
Administrator  for  Inland  Waterways  and 
Great  Lakes,  Maritime  Administration, 
Washington,  DC,  20590,  Telephone 
(202) 366-1718. 

SUPPLEMENTARY  INFORMATION:  United 
States  law  requires  that  at  least  50 
percent  of  cargo  “impelled”  by  Federal 
programs  (preference  cargoes),  and 
transported  by  sea,  be  carried  on 
privately-owned  United  States-flag 
commercial  vessels,  to  the  extent  that 
such  vessels  are  available  at  fair  and 


'  The  Comptroller  General’s  1960  decision 
predated  the  75  percent  requirement  instituted  by 
the  Food  Security  Act  of  1985. 


reasonable  rates.  See  sections  901(b) 

(the  "Cargo  Preference  Act”)  and  901b, 
Merchant  Marine  Act,  1936,  as  amended 
(“the  Act”),  46  App.  U.S.C.  1241(b)  and 
1241f.  The  Secretary  of  Transportation 
is  desirous  of  administering  that 
program  so  that  all  ports  and  port  ranges 
may  participate.  As  discussed  below,  to 
achieve  these  objectives,  MARAD  is 
proposing  to  amend  its  cargo  preference 
regulations  to  allow  Great  Lakes  ports  to 
compete  for  agricultural  commodity 
preference  cargoes  for  a  one-season  trial 
period,  corresponding  to  the  Great  Lakes 
shipping  season  when  the  St.  Lawrence 
Seaway  system  is  in  use. 

For  a  number  of  reasons.  United 
States-flag  commercial  vessels  in  foreign 
conunerce  do  not  serve  the  Great  Lakes. 
Consequently,  cargoes  subject  to  cargo 
preference  are  not  loaded  at  Great  L^es 
ports,  resulting  in  significantly  less 
cargo  for  these  ports  in  comparison  with 
ports  on  other  United  States  coasts. 
MARAD  proposes  to  permit  cargoes  to 
be  counted  toward  the  preference 
requirements  if  they  are  loaded  at  Great 
Lakes  ports  for  the  trip  along  the  St. 
Lawrence  Seaway  and  then  transferred 
to  United  States-flag  vessels  for  the 
ocean  portion  of  their  carriage.  The 
registry  (“flag”)  of  the  vessel  loading  the 
cargo  on  the  Great  Lakes  and  carrying  it 
through  the  Seaway  would  not  be 
relevant.  This  rule  would  be  in  effect 
during  a  trial  period  corresponding  to 
the  current  Great  Lakes  shipping  season. 

MARAD  has  issued  a  regulation 
governing  compliance  with  cargo 
preference  requirements  by  shipper 
agencies,  which  is  published  at  46  CFR 
381.8.  This  proposed  rule  would  add  a 
new  section  381.9  to  MARAD’s  cargo 
preference  regulations.  It  would  state 
that:  (1)  For  a  one-season  trial  period, 
the  requirement  for  “available”  U.S.-flag 
commercial  vessels  under  the  Act 
would  be  satisfied  by  U.S.-flag 
commercial  vessels  calling  at  a 
Canadian  transshipment  terminal 
outside  the  St.  Lawrence  Seaway  to 
carry  bulk  agricultural  commodity 
cargoes  subject  to  the  cargo  preference 
laws,  transshipped  from  U.S.  ports  on 
the  Great  Lakes  by  U.S.-flag  or  foreign- 
flag  vessels;  and  (2)  determinations  of 
“fair  and  reasonable  rates  for  United 
States  commercial  vessels”  under 
section  901(b)  w'ould  include  through 
bills  of  lading  for  such  available  U.S.- 
flag  vessels.  Such  combination  foreign/ 
U.S.-flag  voyages  would  not  be  allowed 
if.  in  the  future,  all-U.S.-flag  carriage,  at 
fair  and  reasonable  rates  for  U.S.-flag 
commercial  vessel  service,  becomes 


2  Source:  Maritime  Administration.  Office  of 
Trade  Analysis  and  insurance. 


available  to  load  bulk  agricultural 
commodities  at  U.S,  Great  Lakes  ports. 

Based  on  experience  during  the  trial 
period,  and  after  reviewing  comments 
on  this  rulemaking,  MARAD  will 
consider  whether  to  make  this  rule 
permanent,  or  extend  it  for  a  period  of 
time  longer  than  the  one-season  trial 
period. 

The  need  for  this  rulemaking  arises 
due  to  changing  shipping  conditions 
affecting  U.S.-flag  vessels  operating  in 
the  Great  Lakes,  resulting  in  the  absence 
of  all-U.S.-flag  vessel  availability  for  the 
carriage  of  cargo  between  U.S.  Great 
Lakes  ports  and  foreign  countries. 

We  do  not  believe  that  this  proposal 
is  precluded  by  any  rulings  of  the 
Comptroller  General.  Specifically,  in 
1960,  the  Comptroller  General  examined 
a  practice  involving  shipment  of 
preference  cargoes  from  U.S.  Great 
Lakes  ports  to  Canadian  St.  Lawrence 
River  ports  on  foreign-flag  vessels  for 
“topping  off’  U.S.-flag  ocean-going 
vessels  which  had  partially  loaded  at 
U.S.  Great  Lakes  ports.  No.  B-140872, 

39  Comp.  Gen.  758  (1960).  The 
Comptroller  General’s  opinion  found  no 
basis  to  criticize  a  regulation  of  the 
Department  of  Agriculture  holding  that 
50  percent  of  the  cargo  '  moving 
between  the  U.S.  Great  Lakes  ports  and 
Canadian  St.  Lawrence  River  ports  must 
move  on  U.S.-flag  vessels.  It  should  be 
noted  that  at  that  time  there  was  some 
all-U.S.-flag  service  to  U.S.  Great  Lakes 
pons. 

Dramatic  changes  in  shipping 
conditions  have  occurred  since  1960, 
including  the  disappearance  of  any  all- 
U.S.-flag  commercial  ocean-going 
service  to  foreign  countries  from  U.S. 
Great  Lakes  ports.  The  static 
configuration  of  the  St.  Lawrence 
Seaway  system  and  the  evolving  greater 
size  of  commercial  vessels  is  one 
significant  shipping  change.  In  1960,  the 
average  U.S.-flag  general  cargo  vessel 
had  a  deadweight  tonnage  of  10,976; 
while  in  1993,  the  average  U.S.-flag 
general  cargo  vessel  had  a  deadweight 
tonnage  of  17,464.2  In  addition,  the 
average  size  of  U.S.-flag  vessels  used  for 
the  carriage  of  bulk  agricultural  product 
cargoes  has  increased  greatly  during  the 
past  ten  years. 

The  follow'ing  table  shows  the  total 
amounts  of  bulk  agricultural  product 
preference  cargo  moving  out  of  the  Great 
Lakes,  and  the  amounts  moving  on  U.S.- 
flag  vessels  out  of  the  Great  Lakes, 
during  the  years  1986-1993. 
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USDA  Export  Program  Cargoes  Emanating  from  the  Great  Lakes  Subject  to  Cargo  Preference 

(In  metric  tons] 


Calendar  year 

American 

Foreign 

Total 

Percent 

U.S. 

1986  . 

10,518 

6,989 

97,581 

119^71 

225,708 

251,252 

124,360 

79,766 

236,226 

258,246 

221,941 

199,037 

4.5 

2.7 

44.0 

59.9 

1987  . . . . . 

1988  . . . 

1989  . ,  ,  ,  ,, 

1990  . . . 

1991  . 

26,405 

14,505 

10,004 

26,405 

14,505 

46,004 

1992  . . . . . . . 

1993  . 

36,000 

73.3 

ScHjrce:  Department  of  Agriculture,  Kansas  City  Commodity  Office.  Export  Operations  Division. 


For  the  period  1986  through  1993, 
total  USDA  controlled  agricultural 
export  tonnage  from  the  Great  Lakes  was 
1 ,002,364  metric  tons.  The  total  tonnage 
carried  by  U.S.-flag  vessels  was  270,359 
metric  tons,  or  27  percent.  However, 
little  preference  cargo  has  moved  on 
U.S.-flag  vessels  out  of  the  Great  Lakes 
since  1989,  with  the  exception  of  the 
MORMACSKY  trial  in  1993,  discussed 
below.  At  present,  the  Great  Lakes 
simply  do  not  have  any  all-U.S.-flag 
ocean  freight  capability  for  carriage  of 
bulk  preference  cargo.  In  contrast,  the 
total  non-liner  export  nationwide  of 
USDA  and  AID  agricultural  assistance 
program  cargo  subject  to  cargo 
preference  in  the  1992-3  cargo 
preference  year  (the  latest  program  year 
for  which  figures  are  available) 
amounted  to  6,297,015  metric  tons,  of 
which  4,923,244  mt.  or  78.2  percent  was 
transported  on  U.S.-flag  vessels. 

(Somce:  Maritime  Administration  data 
base.) 

The  disappearance  of  government- 
impelled  cargo  flowing  from  the  Great 
Lakes  coincides  with  the  expiration  of 
the  Great  Lakes  “set  aside.”  Under  the 
Food  Security  Act  of  1985,  Public  Law 
99-198,  codified  at  46  App.  U.S.C. 
1241f(c)(2),  a  certain  minimum  amount 
of  government-impelled  cargo  was 
required  to  be  allocated  to  Great  Lakes 
ports  during  calendar  years  1986, 1987, 
1988  and  1989.  That  “set-aside”  expired 
in  1989,  and  was  not  renew’ed  by  the 
Congress. 

The  1993  results  reflect  a  unique 
movement  out  of  the  Great  Lakes 
involving  a  U.S.-flag  mother  ship  and 
two  U.S.-flag  feeder  vessels.  Two  U.S.- 
flag  lake  bulk  carriers,  the  J.  L. 

MAUTHE  and  the  AMERICAN 
MARINER,  served  as  feeders  bringing 
wheat  from  a  U.S.  Great  Lakes  port  to 
a  Canadian  transshipment  point  where 
the  MORMACSKY,  a  U.S.-flag  ocean 
going  vessel,  loaded  the  cargo  destined 
to  Russia.  All  the  vessels  were  under  the 
control  of  U.S.-flag  carriers.  Reportedly, 
the  demonstration  was  possible  as  a 


result  of  commodity  prices  in  the 
Midwest  which  favored  the  Great  Lakes 
over  other  U.S.  ports.  However,  the 
MORMACSKY  experiment  has  not  been 
duplicated.  The  high  cost  of  U.S.-flag 
feeder  carriage  involved  in  such 
transshipment  would  normally  allow 
future  transshipment  only  if  foreign-flag 
vessels  brought  the  cargo  to  the 
Canadian  transshipment  point  and 
resulted  in  the  lowest  landed  cost. 

This  rule  would  not  establish  a 
preference  or  set  aside  for  the  Great 
Lakes.  Availability  of  U.S.-flag  service 
would  continue  to  be  determined  on  a 
national  basis.  The  amount  of  cargo 
reserved  for  U.S.-flag  vessels  overall 
would  not  decrease  because  the  cargo  to 
be  moved  on  foreign-flag  feeder  vessels 
to  Canadian  transshipment  points 
would  not  be  “subtracted  out”  from  the 
75  percent  of  cargoes  reserved  for  U.S.- 
flag  carriage. 

This  proposed  rule  recognizes  the 
operational  limitations  of  the  St. 
Lawrence  Seaway  and  makes  it  possible 
for  U.S.  ports  situated  on  the  Great 
Lakes  to  compete  with  ports  located  on 
the  other  coastal  ranges  of  the  United 
States  for  the  shipment  of  bulk 
agricultural  product  cargoes.  It  would 
not  guarantee  that  cargoes  will  move 
through  Great  Lakes  ports,  but  would 
only  allow  the  Great  Lakes  ports  an 
opportunity  to  compete  for  such 
cargoes.  Movements  out  of  the  Great 
Lakes  would  still  be  required  to  be  cost 
competitive  with  U.S.-flag  service  from 
the  other  coastal  ranges  in  order  to 
attract  cargoes. 

This  proposed  rule  would  not 
interfere  with  the  concept  of  “lowest 
landed  cost”  contained  in  the 
regulations  of  the  Commodity  Credit 
Corporation  (CCC),  a  unit  of  the 
Department  of  Agriculture  responsible 
for  obtaining  agricultural  products  for 
shipment  under  various  foreign  aid 
programs.  The  CCC  regulations,  at  7 
CFR  1496.5,  provide  that  the  lowest 
combined  total  cost  of  the  commodity, 
plus  transportation  charges  to  the  port 


of  destination  calculated  on  the  basis  of 
U.S.-flag  rates  and  availability,  will 
prevail  with  regard  to  awarding 
contracts.  The  proposed  combined 
transportation  originating  at  Great  Lakes 
ports  would  compete  on  the  basis  of 
lowest  landed  cost  with  U.S.-flag  vessel 
availability  from  the  other  port  ranges. 

As  for  determining  a  “fair  and 
reasonable”  rate  for  this  mixed  carriage, 
the  U.S.-flag  component  would  be 
considered  under  the  existing 
regulations  at  46  CFR  part  382  or  part 
383,  as  appropriate,  with  the  cost  for  the 
foreign-flag  component  incorporated 
into  the  U.S.-flag  component  in  the 
same  way  as  the  cost  of  foreign-flag 
vessels  used  in  lightening  operations  in 
the  recipient  country's  territorial  waters. 

Rulemaking  Analyses  and  Notices 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  It  is  not 
considered  to  be  an  economically 
signifleant  regulatory  action  under 
section  3(f)  of  E.0. 12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conununities.  Since  this 
nile  would  affect  other  Federal  agencies, 
is  of  great  interest  to  the  maritime 
industry,  and  has  been  determined  to  be 
a  signifleant  rule  under  the 
Department’s  Regulatory  Policies  and 
Procedures,  it  is  considered  to  be  a 
signifleant  regulatory  action  under  E.O. 
12866.  The  abbreviated  time  for 
comment  on  the  one-season  trial  period 
is  necessitated  by  the  opening  of  the  St. 
Lawrence  Seaway  System  on  April  5, 
1994. 

MARAD  projects  that  this  rule  would 
allow  the  movement  of  up  to  250,000  to 
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300,000  metric  tons  of  agricultural 
commodities  from  Great  Lakes  ports, 
with  a  reduction  in  the  shipping  cost  to 
the  sponsoring  Federal  agencies  of  up  to 
$2  to  $3  per  metric  ton  ($500,000  to 
$900,000). 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 


Paperwork  Reduction  Act 

This  rulemaking  conteiins  no  reporting 
requirement  that  is  subject  to  OMB 
approval  under  5  CFR  Part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  46  CFR  Part  381. 

Freight,  Maritime  carriers. 

Accordingly,  MARAD  proposes  to 
amend  46  CFR  part  381  as  follows: 

PART  381— {AMENDED] 

1.  The  authority  citation  for  Part  381 
would  be  revised  to  read  as  follows: 

Authority:  46  App.  U.S.C.  1114(b),  1122(d). 
and  1241;  49  CFR  1.66. 

2.  A  new  §  381.9  would  be  added  to 
read  as  follows: 

§  381 .9  Available  U.S.-f1ag  service  for 
1994. 

For  purposes  of  shipping  bulk 
agricultural  commodities  from  U.S. 

Great  Lakes  ports  during  the  1994 
shipping  season,  if  direct  U.S.-flag 
service,  at  fair  and  reasonable  rates,  is  ’ 
not  available  at  U.S.  ports  in  the  Great 
Lakes,  a  joint  service  involving  a 
foreign-flag  vessel(s)  carrying  cargo  no 
farther  than  a  Canadian  port(s)  on  the 
Gulf  of  St.  Lawrence,  with 
transshipment  via  a  U.S.-flag  privately 
owned  commercial  vessel  to  the 


ultimate  destination,  will  be  deemed  to 
comply  with  the  requirement  of 
“available”  commercial  U.S.-flag  service 
under  the  Cargo  Preference  Act  of  1954. 
Shipper  agencies  considering  bids 
resulting  in  the  lowest  landed  cost  of 
transportation  based  on  U.S.-flag  rates 
and  service  shall  include  within  the 
comparison  of  U.S.-flag  rates  and 
service,  for  shipments  originating  in 
U.S.  Great  Lakes  ports,  through  rates 
incorporating  a  foreign-flag  leg  from 
U.S.  Great  Lakes  ports  to  a  Canadian 
port  on  the  Gulf  of  St.  Lawrence  and  a 
U.S.-flag  leg  for  the  remainder  of  the 
voyage.  The  “fair  and  reasonable”  rate 
for  this  mixed  service  will  be 
determined  by  considering  the  U.S.-flag 
component  under  the  existing  regula¬ 
tions  at  46  CFR  part  382  or  383,  as 
appropriate,  and  incorporating  the  cost 
for  the  foreign-flag  component  into  the 
U.S.-flag  “fair  and  reasonable”  rate  in 
the  same  way  as  the  cost  of  foreign- flag 
vessels  used  to  lighten  U.S.-flag  vessels 
in  the  recipient  country’s  territorial 
waters. 

Dated;  May  4, 1994. 

By  order  of  the  Maritime  Administrator. 
James  E.  Saari, 

Secretary,  Maritime  Administration. 

(FR  Doc.  94-11133  Filed  5-10-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Prichard  Project  Area,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
and  Record  of  Decision  for  proposed 
activities  in  the  Prichard  Project  Area. 

DATES:  The  appeal  period  on  this 
decision  ends  June  20, 1994. 

ADDRESSES:  Appeals  should  be 
addressed  to  Appeals  Deciding  Officer, 
Regional  Forester,  David  F.  Jolly,  USDA 
Forest  Service,  Northern  Region,  200 
East  Broadway,  P.O.  Box  7669, 

Missoula,  MT  59867. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action, 
environmental  impact  statement  and  the 
Record  of  Decision  should  be  directed  to 
Don  Garringer,  Planning  Staff  Officer, 
Wallace  Ranger  District,  Idaho 
Panhandle  National  Forests,  P.O.  Box 
14.  Silverton,  ID  83867.  Phone:  (208) 
752-1221. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
and  signed  a  Record  of  Decision 
documenting  a  landscape-level 
approach  to  ecosystem  management  in 
the  Prichard  Project  Area.  The  area  is 
located  approximately  12  air  miles 
northeast  of  Wallace,  Idaho,  and  is 
approximately  29,700  acres  in  size. 

Public  participation  has  been  on  going 
throughout  the  project.  Comments 
received  during  the  comment  period 
have  been  addressed  by  appropriate 
specialists  in  an  appendix  located  in  the 
FTIS.  During  the  45  day  appeal  period 
comments  and  concerns  should  still  be 
addressed  to  the  planning  officer  for 
clarification. 

The  District  Ranger  is  the  responsible 
official  for  this  EIS,  and  has  made  the 
decision  to  implement  alternative  7,  a 


modification  of  the  preferred  alternative 
in  the  DEIS.  Rationale  for  this  decision 
can  be  found  in  the  Record  of  Decision. 
His  decision  was  based  upon  several 
factors:  Comments  and  responses  from 
the  public,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies. 

SUPPLEMENTARY  INFORMATION:  A  very 
specific  proposed  action  was  developed 
for  the  area,  and  included  timber 
harvest,  reforestation  activities  and 
watershed/fisheries  rehabilitation  as 
well  as  wildlife  improvements,  through 
implementation  of  timber  sales.  The 
scope  of  the  proposed  action  is  limited 
to  timber  harvesting,  reforestation, 
precommercial  thinning,  related  road 
construction,  road  removal, 
reconstruction  activities  and  stream 
channel  restoration  and  stabilizatioji. 
During  development  of  the  proposed 
action  and  alternatives  to  the  proposed 
action,  emphasis  has  been  placed  on  the 
water  resource  needs  and  visual 
concerns  of  local  residents. 

Eight  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  7  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
7,  the  harvest  of  green,  dead  and  dying 
timber  is  scheduled  for  implementation 
in  three  separate  but  related  projects. 

The  projects  would  produce  an 
estimated  10.5  million  board  feet  of 
timber  and  treat  25  timber  harvest  units. 
Harvest  methods  include,  commercial 
thin,  salvage,  group  selection  and  group 
shelterwood  using  helicopter  and  cable 
yarding.  In  this  proposal  1  mile  of  road 
will  be  constructed,  2.39  miles  will  be 
reconstructed  and  13.08  will  be 
reconditioned.  Road  removal  projects 
will  involve  the  treatment  of  new  road 
construction  and  existing  roads 
identified  in  the  road  management  plan 
as  not  being  needed  for  future 
management  needs.  With  the  removal  of 
roads  various  miles  of  stream  course 
will  also  undergo  restoration. 

Management  activities  would  be 
administered  by  the  Wallace  Ranger 
District  of  the  Idaho  Pamhandle  National 
Forests  in  Shoshone  County,  Idaho.  This 
FEIS  will  tie  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives. 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 


Dated;  April  29, 1994. 

Steve  Williams, 

District  Ranger,  Wallace  Ranger  District, 
Idaho  Panhandle  National  Forests. 

IFR  Doc.  94-11318  Filed  5-10-94;  8:45  am) 
BILLING  CODE  3410-11-M 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 

LA-146  Cattleman’s  Stockyard,  Inc., 
Clarence,  Louisiana. 

NC-167  Foothills  Livestock  Auction, 
Inc.,  Spindale,  North  Carolina. 

OH-1 60  Michigan  Livestock 

Exchange,  Columbus  Grove,  Ohio. 
TX-343  Clifton  Livestock  Commission 
Co.,  Inc.,  Clifton,  Texas. 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
room  3408-South  Building,  US. 
Department  of  Agriculture,  Washington, 
DC  20250  by  May  20, 1994.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  office  of  the  Director 
of  the  Livestock  Marketing  Division 
during  normal  business  hours. 

Done  at  Washington,  DC,  this  5th  day  of 
May  1994. 

Tommy  Morris, 

Acting  Director,  Livestock  Marketing  Division. 
(FR  Doc.  94-11420  Filed  5-10-94;  8  45  am] 
BILLING  CODE  3410-KD-P 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Oklahoma 
Advisory  Committee  to  the  Commission 
will  hold  a  community  forum  on 
Wednesday,  June  1, 1994,  from  9  a.m. 
until  5  p.m.  at  the  Clarion  Hotel,  4345 
North  Lincoln  Boulevard  in  Oklahoma 
City  and  Thursday,  June  2, 1994,  from 
9  a.m.  until  5  p.m.  at  the  Doubletree 
Hotel  at  Warren  Place,  6110  South  Yale 
in  Tulsa.  The  purpose  of  the  community 
forum  is  to  obtain  information  on 
selected  education  and  employment 
issues  in  Oklahoma  as  they  affect 
minorities,  women,  and  persons  with 
disabilities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  816-426-5253 
(TTY  816— 425-5009J.  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  May  3, 1994. 

Carol-Lee  Hurley. 

Chief,  Regional  ftogra/ns  Coordination  Unit. 
IFR  Doc.  94-11463  Filed  5-15-94;  8:45  am) 

BILLING  CODE  <335-01-0 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Public  Hearings  on  Section  232 
National  Security  Investigation  of 
Imports  of  Crude  Oil  and  Petroleum 
Products 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
hearings  on  the  investigation  that  the 
Department  of  Commerce  initiated,  on 
April  5, 1994,  to  determine  the  effects 
on  the  national  security  of  imports  of 
crude  oil  and  refined  petroleum 
products  under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended. 
This  notice  identifies  the  issues  on 
which  the  Department  is  interested  in 


obtaining  the  public’s  views.  It  also  sets 
forth  the  procedures  for  public 
participation  in  the  hearings. 

DATES:  The  hearings  wdll  be  held  in  New 
York,  New  York,  on  Monday,  June  6, 

1994;  in  Dallas,  Texas,  on  Monday,  June 
13, 1994;  and  in  Santa  Clara,  California, 
on  Thursday.  June  16. 1994.  Requests  to 
speak  are  due  by  Monday,  May  23, 

1994.  The  hearing  in  New  York  will  be 
held  in  the  Ceremonial  Courtroom  of  the 
U.S.  Court  of  International  Trade,  One 
Federal  Plaza.  The  hearing  in  Dallas  will 
be  held  at  the  Joe  C.  Thompson 
Amphitheatre,  Cityplace  Center  East, 

2711  N.  Haskill.  The  hearing  in  Santa 
Clara  will  be  held  at  the  City  of  Santa 
Clara  Council  Chambers.  1500 
Wurburton  Avenue. 

ADDRESSES:  Send  requests  to  speak  and 
written  copies  of  the  oral  presentation  to 
.Steven  C.  Goldman,  Deputy  Director. 
Office  of  Industrial  Resource 
Administration,  room  3878,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kritzer,  Senior  Industry 
Analyst,  Office  of  Foreign  Availability, 
Telephone:  (202)  482-4)074. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Specific  Comments 
Requested 

On  March  11. 1994,  the  Independent 
Petroleum  Association  of  America 
petitioned  the  Department  of  Commerce 
to  initiate  an  investigation  under  section 
232  of  the  Trade  Expansion  Act  of  1962, 
as  amended  (19  U.S.C.  1862),  to 
determine  the  effects  on  the  national 
security  of  imports  of  crude  oil  and 
petroleum  products. 

On  April  5, 1994,  the  Department  of 
Commerce  formally  accepted  the 
petition  and  initiated  an  investigation. 
The  findings  and  recommendations  of 
the  investigation  are  to  be  reported  by 
the  Secretary  of  Commerce  to  the 
President  no  later  than  December  31. 
1994  (i.e.,  within  270  days).  For  further 
details  on  this  investigation,  see  the 
Federal  Register  of  April  12. 1994  (59 
FR  17335). 

Consistent  with  the  interest  of  the 
U.S.  Department  of  Commerce  in 
soliciting  public  comments  on  issues 
affecting  U.S.  industry  and  national 
security,  the  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
hearings  as  part  of  the  investigation.  The 
presentations  at  the  hearings  will  assist 
the  Department  in  determining  whether 
imports  of  crude  oil  and  petroleum 
products  constitute  a  threat  to  the 
national  security  and  in  formulating 


remedies  if  such  a  threat  is  found  to 
exist. 

The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  §  705.4 
of  the  National  Security  Industrial  Base 
Regulations  (15  CFR  parts  700  to  709) 

(the  “regulations”)  as  they  affect 
national  security,  including  the 
following: 

(a)  Quantity  of  the  articles  subject  to 
the  investigation  and  other 
circumstances  related  to  the  importation 
of  such  articles; 

(b)  Domestic  production  and 
productive  capacity  needed  for  these 
articles  to  meet  projected  national 
defense  requirements: 

(c)  Existing  and  anticipated 
availability  of  human  resources, 
products,  raw  materials,  production 
equipment,  facilities,  and  other  supplies 
and  services  needed  to  produce  these 
articles: 

(d)  Growth  requirements  of  dome.stic 
industries  needed  to  meet  national 
defense  requirements  and  the  supplies 
and  services  (including  investment, 
exploration  and  development)  necessary 
to  assure  such  growth; 

(e)  The  impact  of  foreign  competition 
on  the  economic  welfare  of  the  domestic 
industry; 

(f)  The  displacement  of  any  domestic 
products  causing  substantial 
unemployment,  decrease  in  the 
revenues  of  government,  loss  of 
investment  or  specialized  skills  and 
productive  capacity,  or  other  serious 
effects;  and 

(g)  Any  other  factors  that  are  causing, 
or  will  cause,  a  weakening  of  our 
national  economy. 

11.  Public  Hearings  and  Comment 
Procedures 

The  public  hearings  are  scheduled  to 
be  held  in  New'  York,  New  York  on 
Monday,  June  6. 1994;  in  Dallas,  Texas, 
on  Monday,  June  13, 1994;  and  in  Santa 
Clara,  California,  on  Thursday,  June  16, 
1994.  The  hearings  will  commence  at 
8:30  a.m.  and  end  at  5  p.m.  The  New 
York  hearing  will  be  held  in  the 
ceremonial  courtroom  of  the  U.S.  Court 
of  International  Trade,  One  Federal 
Plaza.  The  Dallas  hearing  will  be  held 
at  the  Joe  C.  Thompson  Amphitheatre. 
Cityplace  Center  East,  2711  N.  Haskill. 
The  Santa  Clara  hearing  will  be  held  at 
the  City  of  Santa  Clara  Council 
Chambers,  1500  Wurburton  Avenue. 

A.  Procedure  for  Requesting 
Participation 

The  Department  encourages  interested 
public  participants  to  present  their 
views  orally  at  the  hearings.  Any  person 
wishing  to  make  an  oral  presentation  at 
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the  hearings  must  submit  a  written 
request  to  the  Department  of  Commerce 
at  the  address  indicated  in  the  ADDRESS 
section  of  this  notice.  The  request  to 
participate  in  the  hearings  must  be 
accompanied  by  10  copies  of  a  summary 
of  the  oral  presentation.  The  written 
request  and  summary  must  be  received 
by  the  Department  no  later  than 
Monday,  May  23, 1994.  In  addition,  the 
request  to  speak  should  contain  a 
daytime  phone  number  where  the 
person  who  will  be  making  the  oral 
presentation  may  be  contacted  before 
the  hearing.  Please  note  that  the 
submission  of  comments  for 
presentation  at  the  public  hearings  is 
separate  from  the  request  for  written 
comments  contained  in  the  April  12, 
1994,  Federal  Register  notice. 

Since  it  may  be  necessary  to  limit  the 
number  of  persons  making 
presentations,  the  written  request  to 
participate  in  the  public  hearings 
should  describe  the  individual’s  interest 
in  the  hearings  and,  where  appropriate, 
explain  why  the  individual  is  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest.  If  all 
interested  parties  cannot  be 
accommodated  at  the  hearings,  the 
summaries  of  the  oral  presentations  will 
be  used  to  allocate  speaking  time  and  to 
ensure  that  a  full  range  of  comments  are 
heard. 

Each  person  selected  to  make  a 
presentation  will  be  notified  by  the 
Department  of  Commerce  no  later  than 
5  p.m.  on  Thursday,  May  26, 1994.  The 
Department  will  arrange  the 
presentation  times  for  the  speakers. 
Attendees  will  be  seated  on  a  first-come, 
first-served  basis.  On  the  day  of  the 
hearing,  persons  selected  to  be  heard 
should  bring  100  copies  of  the  summary 
of  their  oral  presentation  to  the  hearing 
address  indicated  in  the  DATES  section 
of  this  notice. 

Copies  of  the  requests  to  participate  in 
the  public  hearings  and  the  summaries 
of  the  oral  presentations  will  be 
maintained  at  the  Bureau  of  Export 
Administration’s  Freedom  of 
Information  Records  Inspection  Facility, 
room  4525,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20230,  telephone  (202)  482-5653. 
The  records  in  this  facility  may  be 
inspected  and  copied  in  accordance 
with  the  regulations  published  in  part  4 
of  title  15  of  the  Code  of  Federal 
Regulations  (15  CFR  4.1  et  seq.) 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Cornejo,  the 
Bureau  of  Export  Administration’s 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 


between  the  hours  of  8:30  a.m,  and  4:30 
p.m.,  Monday  through  Friday. 

B.  Conduct  of  the  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearings,  to  schedule  their  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  Each  speaker  will  be  limited  to 
10  minutes,  and  comments  must  be 
directly  related  to  the  criteria  listed  in 
§  705.4  of  the  “regulations”. 

A  Commerce  official  will  be 
designated  to  preside  at  the  hearings. 
Representatives  from  the  Departments  of 
Energy  and  Interior  will  also  participate 
in  the  hearings.  This  will  not  be  a  . 
judicial  or  evidentiary-type  hearing. 
Only  those  conducting  the  hearing  may 
ask  questions,  and  there  will  be  no 
cross-examination  of  persons  presenting 
statements. 

Any  further  procedural  rules  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

Dated;  May  6, 1994. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  94-11410  Filed  5-6-94;  3:08  pm] 
BILUNG  CODE  3510-OT-P 


Foreign-Trade  Zones  Board 

[Docket  79-91] 

Foreign-Trade  Zone  72,  Indianapolis, 
IN;  Withdrawal  of  Application  for 
Subzone  Status  for  Hurco  Machine 
Tool  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Indianapolis  Airport  Authority, 
grantee  of  FTZ  72,  requesting  special- 
purpose  subzone  status  for  the  machine 
tool  manufacturing  facility  of  Hurco 
Companies,  Inc.,  located  in 
Indianapolis,  Indiana.  The  application 
was  filed  on  November  6, 1991  (56  FR 
65040,  12/13/91). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated;  May  3, 1994 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-11447  Filed  5-10-94;  8;45  am] 
BILLING  CODE  3510-OS-P 


[Docket  4-94] 

Foreign-Trade  Subzone  59 A,  Lincoln, 
NE;  Request  for  Expanded 
Manufacturing  Authority;  Kawasaki 
Motors  Manufacturing  Corporation 
U.S. A.  Plant  (Utility  Work  Trucks); 
Extension  of  Public  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to 
manufacture  utility  work  trucks  under 
zone  procedures  within  Subzone  59A 
(59  FR  2592, 1/18/94;  59  FR  14607,  3/ 
29/94),  is  further  extended  to  June  2, 
1994,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 

Dated;  May  3, 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-11448  Filed  5-10-94;  8:45  am] 
BILLING  CODE  SSIO-OS-P 


International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
to  amend  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
proposed  amendment  and  requests 
comments  relevant  to  whether  an 
amended  Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
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and  15  CFR  325.6(a)  require  the 
Secretary'  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  tlie  determination 
of  whether  the  Secretary  of  Commerce 
should  issue  an  amended  Certificate  to 
the  applicant.  An  original  and  five  (5) 
copies  of  such  comments  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  firom  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  “Export  Trade 
Certificate  of  Review,  application 
number  92-A0015.” 

The  California  Dried  Fruit  Export 
Trading  Company’s  original  Certificate 
was  issued  on  January  27, 1986  (51 
3996,  Federal  Register,  January  31, 
1986).  A  summary  of  the  application  for 
an  amendment  follows: 

Sununary  of  the  Application 

Applicant:  California  Dried  Fruit 
Export  Trading  Company,  64  North 
Fulton  Street,  Fresno,  California  93776. 

Contact:  Kermit  W.  Almstedt, 
Telephone:  (202)  383-5300. 

Application  Nb.;85-3A015. 

Date  Deemed  Submitted:  April  28, 
1994. 

Proposed  Amendment:  California 
Dried  Fruit  Export  Trading  Company 
seeks  to  amend  its  Certificate  to  add  one 
company,  Mariani  Raisin  Co.,  Inc.  as  a 
new  “Member”  of  the  Certificate  within 
the  meaning  of  15  C.F.R.  325.2(1). 

Dated:  May  5, 1994. 

W.  Dawn  Busby, 

Director.  Office  of  Export  Tmding  Company 
Affairs. 

(FR  Doc.  94-11347  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  3S10-Ofl-e 


International  Trade  Administration 

Exporters’  Textile  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters’  Textile 
Advisory  Committee  will  be  held  on 
June  1, 1994.  The  meeting  will  be  from 
2  p.m.  to  4  p.m.  in  the  Conference 
Center  on  the  Lexington  Level  at  the 
office  of  KPMG  Peat  Marwick,  345  Park 
Avenue,  New  York,  New  York  10154. 


The  Committee  advises  Department  of 
Commerce  officials  on  textile  and 
apparel  export  issues. 

Agenda:  The  Economic  Outlook  for 
the  Textile  and  Apparel  Industry',  the 
“Big  Emerging  Markets”  Program, 
review  and  critique  of  the  Office  of 
Textiles  and  Apparel  export  expansion 
program,  the  effect  on  the  textile 
industry  of  the  implementation  of  recent 
changes  in  the  General  Agreement  on 
Tariffs  and  Trade  (GATT),  and  other 
business. 

The  meeting  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/482-5155). 

Dated:  May  5, 1994. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  94-11446  Filed  5-10-94;  8:45  am) 
BILLING  CODE  3510-OR-F 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Riverside,  CA 

AGENCY:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30, 
1995,  is  estimated  at  $333,125.  'The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
Cost-sharing  contributions  may  he  in  the 
form  of  cash  contributions,  clients  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Riverside,  California  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBEK]  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 


behalf  of  minority  individuals  and 
firms:  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  sendees  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  preforming  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBIXis  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  June  21, 1994.  Applications  must  be 
postmarked  on  or  l^fore  June  21, 1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
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Agency,  U.S.  Department  of  Commerce, 
221  Main  Street.  Room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office.  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce.  221  Main 
Street.  Room  1280,  San  Francisco, 
California  94105;  June  1. 1994  at  10  a.m. 
FOR  FURTHER  !NFORt4AT10N  CONTACT: 
Melda  Cabrera,  Regional  Director  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
aw'ard  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  ^ey  incur  any 
costs  prior  to  an  aw'ard  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  cme  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management,  honesty  or 
financial  integrity. 


Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactorj' 
performance  of  MBDC  w'ork 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFTl  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Giants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions.”  writh  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appiications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities.”  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  appUcations/bidders  for 
subgrants,  contracts,  sid)Contracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 


“Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority'  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  2. 1994. 

Melda  Cabrera, 

Regional  Director,  San  Francisco  Regional 
Office. 

[FR  Doc.  94-11310  Filed  5-10-94;  8:45  ami 
BILLING  CODE  3510-5V-M 

Business  Development  Center 
Applications:  Columbus,  Georgia 

AGENCY:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30. 
1995  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amount  includes  $4,125  for 
an  annual  audit  fee.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Columbus.  Georgia  geographic  service 
area. 

The  award  number  for  this  MBDC  will 
be  04-10-940 10-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
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management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points):  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

OATES:  The  closing  date  for  application 
is  June  17, 1994.  Applications  must  be 
postmarked  on  or  before  June  17, 1994. 

ADDRESSES:  Atlanta  Regional  Office, 

U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  Suite  1715, 


Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wilfredo  J.  Gonzalez,  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  June  1, 1994, 

9  a.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  Room  1715, 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 


agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR  28 
Part  23,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
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Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LU,,  ‘‘Disclosure  of 
Lobbying  Activities.”  Form  CI>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instmcticms  contained  in  the  award 
document. 

1 1.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Wilfiedo  Gonzalez, 

Regional  Director,  Atlanta  Regional  Office. 
IFR  Doc.  94-11349  Filed  5-10-94;  8:45  am] 
BILUNG  CODC  3510-21-M 


Business  Development  Center 
Applications:  Augusta,  GA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30. 
1995  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amoimt  includes  $4,124  for 
an  annual  audit  fee.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Augusta. 
Georgia  geographic  service  area. 

DATES:  The  award  number  for  this 
MBDC  will  be  04-10-94009-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 


a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
comraimity  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
reconunendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  awaM.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  ^lall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  fw  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  June  17, 1994.  Applications  must  be 
postmarked  on  w  before  June  17, 1994. 

ADDRESSES:  Atlanta  Regional  Oi^ce, 

U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  NW.  suite  1715, 
Atlanta.  Georgia  30308-3516,  (404)  730- 
3300. 


FOR  FURTHER  INFORMATION  CONTACT: 
Wilfredo  J.  Gonzalez,  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  b^n  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  June  1, 1994, 

9  a.m.  at  the  following  address;  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  NW.,  room  1715, 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — ^No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honestly  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
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award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  Hnancial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR  28 
Part  28,  /^pendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  Form,  SF-LLL,  “Disclosure 


of  Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

1 1 . 800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  May  4, 1994. 

Wilfiredo  J.  Gonzalez 

Begional  Director,  Atlanta  Regional  Office. 

(FR  Doc.  94-11350  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  3510-21-M 

Business  Development  Center 
Applications:  Las  Vegas,  Nevada 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1, 1994  to  September  30, 
1995,  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  clients  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Las  Vegas,  Nevada  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  he  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 


businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (teclmiques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsible.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBD/' 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  June  21, 1994.  Applications  must  be 
postmarked  on  or  before  June  21, 1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105;  June  1, 1994  at  10  a.m. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the  office 
of  Management  and  Budget  (0MB)  and 
assigned  OMB  control  number  0640- 
0006.  Questions  concerning  the 
preceding  information  can  be  answered 
by  the  contact  person  indicated  above, 
and  copies  of  application  kits  and 
applicable  regulations  can  be  obtained 
at  the  above  address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received  , 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — ^All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management,  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 


or  inflated  claims  of  client  assistance. 

Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  is  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — ^Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — ^Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 


11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Dated:  May  2, 1994. 

Melda  Cabrera, 

Regional  Director,  San  Francisco  Regional 
Office. 

IFR  Doc.  94-11309  Filed  5-10-94;  8:45  am) 
BILLING  CODE  351»-21-M 


Business  Development  Center 
Applications:  Nashville,  TN 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  October  1,  1994  to  September  30, 
1995  is  estimated  at  $198,971.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  non-Federal  contributions. 
The  Federal  amount  includes  $4,125  for 
an  annual  audit  fee.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  for  combinations  thereof. 
The  MBDC  will  operate  in  the 
Nashville,  Tennessee  geographic  service 
area. 

The  award  number  for  this  MBDC  will 
be  04-19-94011-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organi2ations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  business, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
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services  (10  points);  the  Hrm’s  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm’s  estimated  cost  for 
providing  such  assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  scor^  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  June  17, 1994.  Applications  must  be 
postmarked  on  or  before  June  17, 1994. 
ADDRESSES:  Atlanta  Regional  Office, 

U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  suite  1715, 
Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Wilfredo  J.  Gonzalez,  Regional  Director, 
Atlanta  Regional  Office,  telephone  (404) 
730-3300. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 


(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  bo  held  on  June  1, 1994, 

9  a.m.  at  the  following  address;  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  N.W.,  room  1715, 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  accoimt  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honestly  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  repiorting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 


False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  of  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR  28 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
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Dated:  May  4, 1994. 

Wilfredo  J.  Gonzalez, 

Regional  Director,  Atlanta  Regional  Office. 
(FR  Doc.  94-11351  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  351 0-21 -M 


National  institute  of  Standards  and 
Technology 

[Docket  No:  931 1 11-331 1] 

Continuation  of  Fire  Research  Grants 
Program 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  announcing  NIST 
continuation  of  fire  research  grants 
program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Fire  Research  Program,  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Grants 
Program.  Previous  notices  of  this 
research  grant  program  were  published 
in  the  Federal  Register  on  November  19, 
1984  (49  FR  45636),  May  6, 1986  (51  FR 
16730),  June  5, 1987  (52  FR  21342),  June 
6, 1988  (53  FR  20675),  May  31, 1989  (54 
FR  23243),  July  23, 1990  (FR  90-17041), 
February  20, 1991  (46  FR  13250),  May 
7, 1991  (FR  91-10717),  April  22, 1992 
(FR  57-14695),  and  March  17, 1993  (FR 
58-14379)  (Catalog  of  Federal  Domestic 
Assistance  No.  11.609  "Measurement 
and  Engineering  Research  and 
Standards.”). 

DATES:  There  is  no  closing  date  for 
receipt  of  applications.  Applications 
will  be  accepted  at  any  time. 

ADDRESSES:  Applicants  must  submit  an 
original  and  two  copies  of  the 
application.  The  following  standard 
forms  must  be  used  in  applying  for 
assistance  under  this  program:  Standard 
Form  424,  Application  for  Federal 
Assistance  (Rev.  4-88);  Standard  Form 
424A,  Budget  Information — Non- 
Construction  Programs  (Rev.  4-88);  and 
Standard  Form  424B  (4-88), 

Assurances — Non-Construction 
Programs  (Rev.  4-88).  Building  an  Fire 
Research  Laboratory,  Attention:  Sonya 
Cherry,  Building  226,  Room  B206, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland 
20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Building  and  Fire  Research 
Laboratory  may  be  directed  to  the  above 
address  or  call  Sonya  Cherry  at  (301) 
975-0854. 

Administrative  questions  concerning 
the  NIST  Fires  Research  Grants  Program 
may  be  directed  to  the  Grants  Office  at 


(301)  975-6329.  Written  inquiries 
should  be  forwarded  to  the  following 
address;  Grants  Office,  Acquisition  and 
Assistance  Division,  Building  301/Rm. 
B129,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899-0001. 

SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Section  16  of  the  Act  of 
March  3, 1901,  as  amended  (15  U.S.C. 
278f),  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly 
and  through  grants  and  cooperative 
agreement,  a  basic  and  applied  fire 
research  program.  Academic 
institutions,  non-Federal  agencies, 
independent  and  industrial  laboratories 
are  considered  eligible  for  this  program. 
This  program  has  been  in  existence  for 
several  years  at  approximately  $1.5 
million  per  fiscal  year.  No  increase  in 
funds  has  taken  place.  The  Fire 
Research  Program  is  limited  to 
innovative  ideas  which  are  generated  by 
the  proposal  writer  on  what  research  to 
carry  out  and  how  to  carry  it  out.  Grants 
awarded  under  the  Fire  Research 
program  will  generally  provide  financial 
assistance  to  the  recipient  without 
substantial  NIST  involvement  in  the 
projects.  Cooperative  agreements 
awarded  for  Fire  Research  projects  will 
generally  involve  a  close  working 
relationship  between  a  group  of  NIST 
experts  and  the  recipient.  No  matching 
funds  are  required.  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  programs  and  objectives  listed 
below. 

Program  Objectives 

a.  Fire  Protection  Applications: 
Researcges,  develops  and  demonstrates 
the  application  to  building  fire  problems 
of  fire  protection  analytical 
(computerized)  tools  and  methods  of 
assessing  the  ignition  and  burning  rate 
of  contents  of  buildings.  This  includes; 
developing  a  performance  based  fire 
code  and  methods  of  assessing  fire  risk; 
developing  methods  of  evaluating  and 
predicting  the  perfonnance  of  and 
interactions  between  building  fire  safety 
design  features;  developing  an 
understanding  of  the  burning  rate  of 
furniture  and  other  building  contents; 
developing  a  data  base  that  provides  the 
necessary  input  to  users  of  the 
analytical  tools;  and  operating  the  Fire 
Research  Information  Services  which 
supports  the  entire  laboratory  staff  and 
the  fire  community  and  has  an  on-line 
bibliographic  data  base. 

b.  Fire  Modeling:  Performs  research 
on  and  develops  analytical  models  for 
the  quantitative  prediction  of  the 


consequences  of  fires  and  the  means  to 
assess  the  accuracy  of  those  models. 

This  includes;  Creating  advanced, 
usable  models  for  the  calculation  of  the 
effluent  from  building  fires;  modeling 
the  spread  of  fire  over  furniture  and 
building  elements  such  as  walls; 
developing  field  and  zone  modeling 
techniques  to  predict  the  movement  of 
fire  effluent  in  buildings  and  the 
effectiveness  of  fire  sensors;  and 
developing  a  protocol  for  determining 
the  accuracy  of  both  the  algorithms  used 
in  the  fire  models  as  well  as  the 
comprehensive  models  themselves. 

c.  Large  Fire  Research:  Performs 
research  on  and  develops  techniques  to 
measure,  predict  the  behavior  of,  and 
mitigate  large  fire  events.  This  includes; 
understanding  the  mechanisms  of  large 
fires  that  control  the  gas  phase 
combustion,  burning  rate,  thermal  and 
chemical  emissions,  transport  processes; 
developing  techniques  for  computer 
simulation;  developing  field 
measurement  techniques  to  assess  the 
near  and  far  field  impact  of  large  fires 
and  their  plumes;  performing  research 
on  the  use  of  combustion  for 
environmental  cleanup;  predicting  the 
performance  and  environmental  impact 
of  fire  protection  measures  and  fire 
fighting  systems  and  techniques; 
developing  and  operating  the  Fire 
Research  Program  large  scale 
experiment  facility. 

d.  Smoke  Dynamics  Research: 
Produces  scientifically  sound 
principles,  metrology,  data,  and 
predictive  methods  for  the  formation/ 
evolution  of  smoke  components  in 
flames  for  use  in  understanding  and 
predicting  general  fire  phenomena.  This 
includes:  Research  on  the  effects  of 
within-flame  and  post-flame  fluid 
mechanics  on  the  formation  and 
emission  of  smoke,  including 
particulates,  aerosols,  and  combustion 
gases;  understanding  the  mechanistic 
pathway  for  soot  from  chemical 
inception  to  post-fiame  agglomerates; 
developing  calculation  methods  for  the 
prediction  of  the  yields  of  CO  (and 
eventually  other  toxicant)  as  a  function 
of  fuel  type,  availability  of  air,  and  fire 
scale. 

e.  Materials  Fire  Research:  Performs 
research  to  understand  fundamentally 
the  mechanisms  that  control  the 
ignition,  flame  spread,  and  burning  rate 
of  materials  and  the  chemical  and 
physical  characteristics  that  affect  these 
aspects  of  flammability;  develops 
methods  of  measuring  and  predicting 
the  response  of  a  material  to  a  fire.  This 
includes;  characterizing  the  burning 
rates  of  charring  and  non-charring 
polymers  and  composites:  delineating 
and  modeling  the  enthalpy  and  mass 
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transfer  mechanisms  of  materials 
combustion;  and  developing 
computational  molecular  dynamics  and 
other  mechanistic  approaches  to 
understand  the  relationships  between 
pol>TOer  structure  and  flammability. 

f.  Fire  Sensing  and  Extinguishment: 
Develops  understanding,  metrology,  and 
predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  devises  new 
approaches  to  minimizing  the  impact  of 
unwanted  fires  and  the  suppres.sion 
process.  This  includes;  research  for  the 
identification  and  in-situ  measurements 
of  the  symptoms  of  pending  and  nascent 
fires  or  explosions,  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  creating  the  intelligence  for  timely 
interpretation  of  the  data;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 
agents  and  principles  for  their  optimal 
use;  modeling  the  extinguishment 
process;  and  developing  performance 
measures  for  the  effectiveness  of 
suppression  system  design. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  eight 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader’s 
recommendation  to  the  Deputy  Director. 
Applicants  should  allow  up  to  60  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
professionals  from  NIST,  the  Building 
and  Fire  Research  Laboratory,  or 
technical  experts  from  other  interested 
government  agencies  and  in  the  case  of 
new  proposals,  experts  from  the  fire 
research  community  at  large. 


Evaluation  Criteria 

a.  Rationality .  0-20 

b.  Qualification  of  Technical  Per¬ 
sonnel  .  0-20 

c.  Resources  Availability  .  0-20 

d.  Technical  Merit  of  contribution  .  0-40 


Selection  Procedures 

The  results  of  these  evaluations  are 
transmitted  to  the  group  leader  of  the 
appropriate  research  unit  in  the 
Building  and  Fire  Research  Laboratory 
who  prepares  an  analysis  of  comments 
and  makes  a  recommendation.  The 
recommendation  is  forwarded  to  the 
Deputy  Director  of  the  Building  and  Fire 
Research  Laboratory  who  will  also 
consider  compatibility  with 
programmatic  goals  and  financial 


feasibility  before  making  the  final 
decision. 

Paperwork  Reduction  Act 

The  SF-424,  SF424A  and  SF424B 
mentioned  in  this  notice  is  subject  to 
the  requirements  of  the  Paperwork 
Reduction  Act  and  has  been  approved 
by  OMB  under  Control  No.  0348-00343, 
0348-0044  and  0348-0040. 

Additonal  Requirements 

Applicants  that  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Applicants  are  also 
hereby  notified  that  notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DoC  to  cover  pre-award  costs. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs.” 

Applicants  are  reminded  that  a  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  fire 
or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made; 

Primary  Applicant  Certification.  All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  “Certification 
Regarding  Dabarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirement  and  Lobbying.” 
Applicants  are  also  hereby  notified  on 
the  following: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Susp>ension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies: 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  part  26,  Subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 


3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  the  $100,000,  and 
loans  and  loan  guarantees  for  more  the 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater:  and 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CTR 
part  28,  appendix  B  . 

Lower  Tier  Certification.  Recipients 
must  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant’s  management  honesty 
or  financial  integrity. 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Dated:  May  5, 1994. 

Samuel  Kramer, 

Associate  Director. 

|FR  Doc.  94-11396  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  3S10-13-M 
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[Docket  No.;  92C521-409S] 

National  Voluntary  Laboratory 
Accreditation  Program 

AGENCV:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTJON:  Notice  of  establishment  of  a 
Laboratory  Accreditation  Program 
(LAP) — ^NVLAP  Calibration  Laboratories 
Accreditation  Program. 

SUMMARY:  The  National  Voluntary' 
Laboratory  Accreditation  Program 
(NVLAP),  National  Institute  of 
Standards  and  Technology  (NIST),  will 
accept  applications  from  laboratories 
seeking  accreditation  under  tlie 
Calibration  Laboratories  Accreditation 
Program.  The  program  is  in  accord  with 
the  intent  of  the  original  request  by  the 
National  Conference  of  Standards 
Laboratories  as  announced  previously  in 
the  Federal  Register. 

Due  to  the  large  number  of  anticipated 
responses  to  this  prc^ram,  applications 
will  be  processed  in  order  of  the  date 
received. 

Accreditation  will  be  offered  to  all 
applicant  laboratories  that  fulfill  the 
requirements  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVTAP). 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  to  obtain  an 
application  package  or  further 
information  concerning  the  Calibration 
Laboratories  Accreditation  Program 
should  contact  the  National  Voluntary 
Laboratory  Accreditation  Program  by 
mail  at  the  National  Institute  of 
Standards  and  Technology,  Building 
411,  room  A162.  Gaithersburg.  MD 
20899;  or  by  telephone  (301-975-4016) 
or  FAX  (301-926-2884). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  is  issued  in  accordance 
with  NVLAP  Procedures  (15  CFR  part 
7).  In  a  Federal  Register  Notice  dated 
May  18. 1992,  (57  FR  21073).  the 
National  Institute  of  Standard.s  and 
Technology  (NIST)  announced  the 
decision  to  develop  the  program, 
“Accreditation  for  Calibration 
Laboratories,”  requested  from  the 
National  Conference  of  Standards 
Laboratories  in  a  letter  dated  June  13. 
1991,  announced  in  the  Federal 
Register  of  August  21, 1991,  (56  FR 
41526). 

Administrative  and  general  technical 
criteria  have  been  developed  and 
incorporated  into  a  Procedure  and 
General  Requirements  Handbook  (NIST 
Handbook  150).  A  companion  draft 
Calibration  Laboratories  Technical 
Guide  (NIST  Handbook  150-2)  contains 
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amplifying  technical  information  for 
each  of  the  eight  fields  of  calibration. 
Technical  experts,  selected  and  trained 
by  NVLAP.  will  use  the  NIST  Handbook 
150  and  the  Technical  Handbook  to 
conduct  the  on-site  assessment.  They 
will  present  their  findings  to  the 
applicant  calibration  laboratory  at  the 
time  of  assessment:  however,  the  final 
evaluation  will  be  made  by  Nl/LAP- 
selected  panels. 

Proficiency  testing  will  be  used,  along 
with  an  on-site  assessment,  to  detennine 
the  competence  of  the  applicant 
calibration  laboratories  to  perform 
calibrations  at  the  claimed  levels  of 
uncertainty.  Proficiency  testing  will  be 
conducted  annually  in  at  least  one 
parameter  for  each  field  of  calibration 
for  which  a  laboratory  applies. 

An  application  package  consisting  of 
the  NI^  Handbook  150,  Technical 
Guide,  application  forms  (OMB  Control 
No.  0693-003)  and  fee  schedule  will  be 
provided  on  request.  Fees  are  charged  to 
laboratories  seeking  accreditation  in  two 
stages.  The  Stage  I  fee  is  standard  and 
is  charged  to  all  applicant  laboratories. 

It  covers  the  cost  of  initial  review  of  the 
application,  quality  manual,  and  related 
documentation.  The  Stage  II  fee  is 
variable,  based  on  the  scope  of 
accreditation  desired  by  the  applicant 
laboratory. 

After  the  laboratory  has  successfully 
fulfilled  Stage  I.  tlie  fees  for  Stage  II  will 
be  established  to  include 
administrative/technical  support,  on¬ 
site  assessment,  and  proficiency  testing 
costs. 

NVLAP  will  publish  a  directory  of  all 
accredited  calil^ation  laboratories  and 
the  accreditation  will  be  renewable 
annually. 

Dated;  May  S,  1994. 

Samuel  Kramer, 

Associate  Director. 

(FR  Doc.  94-11395  Filed  5-10-94;  6:45  ami 
BliLING  cooe  3310-1  s-«l 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  050494E] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  (Council) 
Observer  Oversight  Committee 
(Committee)  will  hold  a  meeting  on  May 


26-27, 1994,  at  the  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way. 
NE..  Seattle.  WA,  The  meeting  will 
begin  at  9  a.m.  on  May  26,  in  room 
2079,  Building  4.  and  will  continue  into 
May  27.  if  necessary. 

The  Committee  will  receive  reports 
from  NMFS  and  the  Alaska  Department 
of  Fish  and  Game  on  implementation  of 
the  North  Pacific  Fisheries  Research 
Plan,  including  estimates  of  first-year 
fee  percentages.  The  Committee  will 
review  proposed  budgets  and  develop 
recommendations  for  the  Council  when 
it  meets  in  Anchorage  the  week  of  June 
6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Oliver,  Deputy  Director.  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136.  Anchorage.  AK  99510; 
telephone;  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judv 
Willoughby,  (907)  271-2809.  at  least  7  ' 
working  days  prior  to  the  meeting  date. 

Dated;  May  5. 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation,  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-11338  Filed  5-10-94;  8:45  am] 
BILLING  COCE  3S10-22-F 


[I.D.041994A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  Application  to 
Modify  Permit  No.  836  (P79F). 

SUMMARY:  Notice  is  hereby  given  that 
Institute  of  Marine  Science,  University 
of  California,  Santa  Cruz.  CA  95064 
(Principal  Investigators:  Drs.  Daniel  P. 
Costa,  Burney  J.  LeBoeuf.  and  Charles  L. 
Ortiz),  has  requested  a  modification  to 
Permit  No.  836. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  officefs); 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 
Southwest  Region,  501  W.  Ocean 
Blvd.,  suite  4200,  Long  Beach.  CA 
90802-4213). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director.  Office  of 
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Protected  Resources,  NMFS,  NOAA, 

U.S.  Department  of  Commerce,  1315 
East-West  Highway,  room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  836, 
issued  on  May  12,  1993  (58  FR  29199) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  836  authorizes  the  Permit 
Holder  to  conduct  various  research 
activities  on  Northern  elephant  seals 
(Mirounga  angustirosths)  over  a  5-year 
period.  These  activities  include,  among 
other  things,  capture,  tagging  and 
marking,  handling,  temporary  captivity 
and  translocation  upon  release. 

Activities  are  authorized  to  be 
conducted  on  Ano  Nuevo. 

The  Permit  Holder  requests 
authorization  to:  Translocate  and  release 
up  to  40  animals  each  year  to  a  location 
5  miles  south  of  the  Sur  Ridge  or  from 
a  point  south  of  Pt.  Sur  (site  of  the 
sound  source  for  the  proposed  Acoustic 
Thermography  of  the 

Ocean  Climate  (ATOC)  experiment); 
attach  an  acoustic  data  logger  (sound 
recorder)  to  the  dorsal  midline  on  the 
back;  play  killer  whale  sounds  in  the 
track  of  homing  seals  (when  the  ATOC 
sound  source  is  off);  and  extend  the  area 
of  take  to  include  Gorda  and  Piedras 
Blancas  in  Central  California. 

Dated:  May  3, 1994. 

William  W.  Fox,  Jr.,  Ph.D., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  94-11355  Filed  5-10-94;  8:45  ami 
EsiLUNG  CODE  3510-22-F 


[I.D.  042994A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (P317B  and 
P317C). 


SUMMARY:  Notice  is  hereby  given  that 
Mr.  Jeffery  D.  Goodyear,  1533  Gladstone 
Avenue,  Victoria,  BC  V8R  1S4,  Canada 
has  applied  in  due  form  for  two  permits 
(P317B  and  P317C)  to  take  (harass) 
cetaceans.  Ms.  Janice  Straley,  P.O.  Box 
273,  4501  Halibut  Point  Road,  Sitka,  AK 
99835  is  co-applicant  on  application 
P317C. 

DATES:  Written  comments  must  be 
received  by  June  10, 1994. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 

MD  20910  (301/713-2289): 

Director,  Northeast  Region,  NMFS, 

One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9328);  and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7235). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests, 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
NOAA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  these  particular 
requests  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fi.sh  and  wildlife  (50  CFR  part  222). 

Permit  application  P317B  requests 
authorization  for  the  harassment  of  up 
to  150  humpback  whales  (Megaptera 
novaeangliae),  150  fin  whales 
(Balaenoptera  physalus),  and  150 
northern  right  whales  {Eubalaena 
gJacialis)  annually,  over  a  5-year  period, 
during  repeated  approaches  for 
purposes  of:  (1)  Tagging  with  VHF 
radio,  sonic,  or  satellite-linked  tags; 
and/or  (2)  photographing  and  filming 
for  purposes  of  identification, 
behavioral  documentation,  and 


assessing  tag  status.  The  proposed 
activities  will  be  conducted  in  the 
western  North  Atlantic. 

Permit  application  P317C  requests 
authorization  for  the  harassment  of  up 
to  150  humpback  whales  annually,  over 
a  5-year  period,  during  repeated 
approaches  for  purposes  of:  (1)  Tagging 
with  VHF  radio,  sonic,  or  satellite- 
linked  tags,  and  skin  sampling;  and  (2) 
photographing  and  filming  for  purposes 
of  identification  and  assessing  tag 
status.  The  proposed  activities  will  be 
conducted  in  Alaskan  waters. 

Dated:  May  3, 1994. 

William  W.  Fox,  Jr.,  Ph.D., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-11356  Filed  5-10-94;  8:45  am) 
BILLING  CODE  3510-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approval  of 
a  Collection  of  Information  About 
Product- Related  Injuries 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval 
through  May  31, 1997,  to  collect 
information  about  product-related 
injuries. 

Section  5(a)  of  the  Consumer  Product 
Safety  Act  915  U.S.C.  2054(a))  requires 
the  Commission  to  collect  information 
related  to  the  cause  and  prevention  of 
death,  injury,  and  illness  associated 
with  consumer  products,  and  to  conduct 
continuing  studies  and  investigations  of 
deaths,  injuries,  diseases,  and  economic 
losses  resulting-from  accidents 
involving  consumer  products.  The 
Commission  uses  this  information  to 
support  rulemaking  proceedings, 
development  and  improvement  of 
voluntary  standards,  information  and 
education  programs,  and  administrative 
and  judicial  proceedings  to  remove 
unsafe  products  from  the  marketplace 
and  consumers’  homes. 

Persons  who  have  been  involved  in  or 
who  have  witnessed  accidents 
associated  with  consumer  products  are 
an  important  source  of  information 
about  deaths,  injuries,  and  illnesses 
resulting  from  such  accidents.  From 
consumer  complaints,  newspapers 
accounts,  death  certificates,  hospital 
emergency  room  reports,  and  other 
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sources,  the  Commission  selects  a 
limited  number  of  accidents  for 
investigation.  These  investigations  may 
involve  face-to-face  interviews  with 
accident  victims  or  witnesses,  or 
telephone  interviews  with  those 
persons. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Follow-Up  Activities  for  Product- 
Related  Injuries. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  One  time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  have  been  involved  in,  or 
who  have  witnessed,  accidents. 

Estimated  number  of  respondents: 
2,200  to  be  interviewed  by  telephone; 
700  to  be  interviewed  at  the  accident 
site. 

Estimated  average  number  of  hours 
per  respondent:  0.34  for  each  telephone 
interview;  5.0  for  each  on-site  interview. 

Estimated  number  of  hours  for  all 
respondents:  4,248. 

Comments;  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Donald  Arbuckle,  Desk 
Officer,  Officer  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone:  (301) 
504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated;  May  4, 1994. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  Doc.  94-11307  Filed  5-10-94;  8;45  ami 
BILUNG  COO€  S3SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Cruise  Missile  Defense 

action:  Notice  of  advisory  committee 
meetings. 

SUMMART:  The  Defense  Science  Board 
Task  Force  on  Cruise  Missile  Defense 


will  meet  in  closed  session  on  May  11- 
12, 1994  at  Science  Applications 
International  Corporation,  McLean, 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  throu^  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  focus  on  the  land 
attack  Cruise  Missile  threat,  and  should 
be  comprehensive  enough  to  address 
operational  issues,  (offensive  as  well  as 
defensive),  organizational  matters, 
connections  to  other  programs  and 
investment  strategy  as  well  as  technical 
issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(cKl)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated;  May  6, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

FR  Doc  94-11392  Filed  5-10-94;  8  45  am) 
BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  ES-98] 

Application  for  Authorization  to  Export 
Electricity;  Western  Systems  Power 
Pool 

AGENCY:  Office  of  Fossil  Enejgy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Western  Systems  Power 
Pool  (WSPP)  has  request^ 
authorization  to  export  electric  energy 
to  Canada.  The  application  has  been 
filed  on  behalf  of  most  jurisdictional 
members  of  WSPP. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  11,  1994. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Officer)  202- 
585-9624  or  Mike  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  December  3, 1993.  as  amended 
March  17, 1994,  the  Western  Systems 
Power  Pool  (WSPP  or  the  Pool)  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
Specifically,  WSPP  was  applied  for 
authorization  to  transmit  electric  energy 
to  a  foreign  member  of  the  Pool,  British 
Columbia  Hydro  and  Power  Authority 
(BC  Hydro),  and  other  future  Canadian 
members.  The  Pool's  public  utility 
members  participating  in  this 
application  are: 

Arizona  Public  Service  Company 
Central  and  South  West  Services.  Inc. 

Central  Louisiana  Electric  Company 
Idaho  Power  Company 
Kansas  City  Power  and  Light  Company 
Montana  Power  Company 
Nevada  Power  Company 
Oklahoma  Electric  Company 
Pacific  Gas  &  Electric  Company 
PacificCorp 

Public  Service  Company  of  Colorado 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Pudget  Sound  Power  &  Light  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
Southwestern  Public  Service  Company 
Tuscon  Electric  Power  Company 
UtiliCorp  United  Inc.  (West  Plains  Energy) 
Washington  Water  Power  Company 
Western  Resources,  Inc 

(San  Diego  Gas  &  Electric  and  Portland 
General  Electric  Company  were  among 
the  applicant  companies  when  WSPP 
applied  to  Fe.  Both  companies,  by  letter 
to  FE,  subsequently  withdrew  from  the 
WSPP  application  and  were 
individually  issued  electricity  export 
authorizations  in  Docket  Numbers  EA- 
100  and  EA-97.) 

By  this  joint  application,  each  of  the 
participating  Pool  members  st^ek  an 
export  authorization  allowing  them  to 
enter  into  transactions  with  BC  Hydro 
which  involve  the  exportation  of 
electricity  from  the  United  States.  All 
such  transactions  would  be  pursuant  to 
the  terms  and  conditions  of  the  WSPP's 
pooling  Agreement  and  service 
schedules  approved  by  the  Federal 
Energy  Regulatory  Commission  (FERC). 

The  WSPP  Agreement  effects  a 
marketing  arrangement  pursuant  to 
which  the  members  provide  among 
themselves  prescheduled  and  realtime 
coordinated  short-term  power  and 
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energy  transactions.  The  Agreement  also 
sets  forth  the  limitations  and  parameters 
affecting  all  WSPP  transactions. 

The  WSPP  Agreement  contains  four 
service  schedules  approved  by  and  on 
file  with  FERC.  All  WSPP  transactions 
are  conducted  voluntarily  among 
members  pursuant  to  the  terms  of  the 
service  schedules.  The  transactions  are 
wholesale  in  nature,  involving  no  retail 
sales.  Specifically,  the  schedules 
provide  for  (1)  Economy  Energy  Service, 
(2)  Unit  Commitment  Service,  (3)  Firm 
System  Capacity/Energy  Sales  or 
Exchanges,  and  (4)  Transmission 
Service.  Significantly,  all  transactions 
among  WSPP  members  must  be  no  more 
than  one  year  in  duration.  Also,  all 
transmission  services  are  voluntary. 

The  WSPP  Agreement  is  not  intended 
to  relegate  the  members  to  a  “traditional 
power  pool”  arrangement.  The 
Agreement  does  not  work  to  supersede 
any  of  the  contractual  relationships  of 
any  of  the  members,  and  its  does  not 
preclude  any  of  the  members  from 
entering  into  future  contractual 
relationships.  In  the  WSPP  application, 
WSPP  asserts  that,  in  essence,  the  WSPP 
is  intended  to  be  superimposed  on  top 
of  its  members’  other  contractual 
relationships  and  thereby  serve  to 
capture  economic  benefits  which  are  not 
already  realized  under  those  existing 
agreements.  Because  of  its  purpose  as  a 
supplemental  agreement  to  facilitate  the 
sale  of  short-term  excess  capacity  and 
energy,  transactions  under  the  VVSPP 
agreement  involve  the  use  of  only 
existing  facilities  and  do  not  require  the 
construction  of  new  facilities. 

The  electric  energy  to  be  exported 
will  be  delivered  by  BC  Hydro  over  the 
international  transmission  facilities 
owned  and  operated  by  the  Bonneville 
Power  Administration  (BPA).  The 
construction,  connection,  operation,  and 
maintenance  of  these  facilities  has  been 
authorized  by  Presidential  permits 
issued  pursuant  to  Executive  Order 
10485,  as  amended  by  Executive  Order 
12038.  These  facilities  consist  of  three 
electric  transmission  lines  that 
interconnect  with  facilities  of  BC  Hydro: 
Two  500-kilovolt  (kV)  lines  located  at 
Blaine,  Washington,  (Presidential 
Permit  PP-10)  and  one  230-kV  line  at 
Nelway,  British  Columbia  (Presidential 
Permit  PP-46).  In  addition,  BPA’s  230- 
kV  transmission  line  that  connects  to 
West  Kootenay  Power  and  Light 
Company,  Limited,  also  at  Nelway, 
British  Columbia,  will  be  used 
(Presidential  Permit  PP-36). 

Procedural  Matters:  Any  person 
desiring  to  be  heard  or  to  protest  this 
application  should  file  a  petition  to 
intervene  or  protest  at  the  address 
provided  above  in  accordance  with 


§§385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Michael  E.  Small,  Wright  & 
Talisman,  suite  600, 1200  G  Street,  NW., 
Washington,  DC  20005-3802. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 

Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner’s  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner’s  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
the  coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act.  The 
final  decision  would  be  issued  to  the 
individual  members  of  WSPP  and  not  to 
the  Power  Pool  itself. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC,  on  May  2,  1994. 
Anthony  J.  Como, 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-11429  Filed  5-10-94;  8:45  ami 
BILLING  CODE  64S0-01-M 


Financial  Assistance  Award: 
Pennsylvania  State  University 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assistance  award. 


SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15581  to  Pennsylvania  State 
University.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $92,131  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  construction  and  testing  of 
a  lightweight,  solid  polymer,  lithium 
battery  to  be  used  in  electric 
automobiles.  This  high  energy  density, 
highly  efficient,  rechargeable  light 
weight  battery  will  significantly  reduce 
the  weight  of  electric  cars  and  increase 
the  energy  efficiency  of  the  cars. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  John  Windish, 
HR-531.23, 1000  Independence 
Avenue,  SW.,  Washin^on,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  Pennsylvania 
State  University,  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  that  the  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  solicitation.  Dr.  Harry  Allcock 
will  be  the  principal  investigator.  He  is 
the  inventor  of  this  patentable 
polymerization  method  for  lightweight 
lithium  batteries  and  has  spent  over 
thirty  years  in  the  field  of  polymers  and 
materials.  The  Energy  Related 
Inventions  Program  (ERIP)  has  been 
structured,  since  its  beginning  in  1975, 
to  operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 
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Issued  in  Washington,  DC,  on  May  4, 1994. 
Scott  Sheffield,  Director. 

Headquarter  Operations  Division  B,  Office  of 
Placement  and  Administration. 

(FR  Doc.  94-11432  Filed  5-10-94;  8:45  am] 
BILUNQ  CODE  64S0-01-P 


Financial  Assistance  Award:  F.H.  Blake 
and  Associates 

agency:  U.S.  Depeirtment  of  Energy. 
ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  imsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15606  to  F.H.  Blake  and 
Associates.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,760  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  development  and 
construction  of  the  invention,  “Fiber- 
Optic  Anti-Cycling  Device  for  Street 
Lamps”  to  control  high  pressure  sodium 
street  lamps  so  that  the  lamps  come  on 
at  dusk  and  go  off  at  dawn.  In  addition, 
the  device  senses  when  the  lamp  fails  to 
operate  satisfactorily  within  a 
reasonable  time  and  removes  power 
from  the  lamp.  The  proposed 
technology  has  a  strong  possibility  of 
adding  to  the  Nation’s  Energy  Resources 
by  enabling  the  millions  of  street  lamps 
in  the  United  States  to  be  more  energy 
efficient  and  to  lower  their  maintenance 
costs  through  more  effective  failure 
detection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  John  Windish, 
HR-531.23, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsoUcited  application  for  financial 
assistance  submitted  by  F.H.  Blake  and 
Associates,  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  idea,  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current,  or  planned 
solicitation.  Frederick  H.  Blake  will  be 
the  principal  investigator.  He  holds  the 
patent  on  this  technology  and  has  spent 
twenty-five  years  in  the  field  of  energy 
management  and  photo-sensed  lighting 
control.  The  Energy  Related  Inventions 
Program  (ERIP)  has  been  structured. 


since  its  begimiing  in  1975,  to  operate 
without  competitive  solicitations 
because  the  authorizing  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  program  has  never  issued  and  has 
no  plans  to  issue  a  competitive 
solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  effective 
date  of  award. 

Issued  in  Washington,  DC,  on  May  4, 1994. 
Scott  Sheffield, 

Director,  Headquarter,  Operations  Division  B, 
Office  of  Placement  and  Administration. 

(FR  Doc.  94-11431  Filed  5-10-94;  8:45  am] 
BILLING  CODE  6450-01-P 


Financial  Assistance  Award;  American 
Sun  Company 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  award  an 
unsolicited  application  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  under  Grant  Number  DE- 
FG01-94CE15601  to  American  Sun 
Company.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,824  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  the  development  and 
construction  of  an  extra-focal, 
convective  suppressing  solar  collector  to 
use  in  such  applications  as  water 
heating,  space  heating,  industrial 
process  heating,  absorption  cooling,  and 
desiccant  cooling.  'The  proposed 
technology  has  a  strong  possibility  of 
adding  to  the  Nation’s  Energy  Resources 
by  enabling  solar  energy  to  be  used  in 
household  and  industrial  processes  that 
now  can  only  be  served  cost  effectively 
by  fossil  fuels  and  electricity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  John  Windish, 
HR-531.23, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  American  Sim 
Company,  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  idea,  that  would  not 
be  eligible  for  financial  assistance  under 


a  recent,  current,  or  planned 
soUcitation.  Miles  Maiden  will  be  the 
principal  investigator.  He  has  pursued 
the  development,  refinement, 
manufacture,  and  marketing  of  this 
invention  since  1990.  The  Energy 
Related  Inventions  Program  (ERIP)  has 
been  structured,  since  its  beginning  in 
1975,  to  operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  fiem  the  effective 
date  of  award. 

Issued  in  Washington,  DC,  on  May  4, 1994. 
Scott  Sheffield, 

Director,  Headquarter  Operations  Division  B, 
Office  of  Placement  and  Administration. 

[FR  Doc.  94-11430  Filed  5-10-94;  8:45  am] 
BILLING  CODE  64SO-01-P 


Golden  Field  Office;  Non-Competitive 
Financial  Assistance  Award  To  The 
American  Council  For  An  Energy 
Efficient  Economy 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  throu^  the 
Denver  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2)(i)(B)  it  intends  to  award  a 
Cooperative  Agreement  to  the  American 
Council  for  An  Energy  Efficient 
Economy  (ACEEE).  The  amount  to 
ACEEE  will  be  used  to  assist  states  and 
utilities  in  stimulating  the  adoption  of 
energy  efficiency  technologies  in  the 
industrial  sector. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  meets  the  criterion  for 
noncompetitive  financial  assistance 
specified  in  10  CFR  600.7(b)(i)(B)  in  that 
the  activities  are  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties.  However,  the 
Department  of  Energy’s  support  of  these 
activities  would  enhance  the  public 
benefits  to  be  derived  by  assisting  the 
American  Coimcil  for  An  Energy 
Efficient  Economy  stimulate  the  transfer 
of  industrial  energy  efficiency 
technologies  to  states  and  utilities.  The 
Department  of  Energy  knows  of  no  other 
entity  which  is  conducting  or  is 
planning  to  conduct  such  an  activity. 
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The  activities  and  goals  of  the 
American  Council  for  An  Energy 
Efficient  Economy  are  designed  to 
provide  states  and  utilities  technical 
information  on  successful  industrial 
energy  efficiency  programs  including  an 
analysis  of  the  co-benefits  and 
secondary  impacts  of  specific 
technologies  now  entering  the 
marketplace  and  critical  analysis  of 
exemplary  state  industrial  programs. 
PROJECT  PERIOD:  The  project  period  for 
the  grant  award  is  two  years  and  it 
expected  to  begin  May  1994.  DOE  plans 
to  provide  funding  for  year  one  in  the 
amount  of  approximately  $99,962. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Golden  Field 
Office,  Denver  Support  Office,  Dennis 
D.  Maez,  2801  Youngfield  Street,  suite 
380,  Golden,  Colorado  80401,  (303)  231- 
5750  Extension  140. 

Issued  in  Golden,  Colorado,  on  April  29, 
1994. 

John  W.  Meeker, 

Chief,  Procurement  Team. 

IFR  Doc.  94-11428  Filed  5-10-94;  8:45  am) 

BILUNO  CODE  MS<M>1-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitive  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE), 
Nevada  Operations  Office. 

ACTION:  Notice  of  Noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  600.14(e)(1),  it  intends  to  award 
a  noncompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Division  of 
Emergency  Management  (NDEM),  for 
providing  emergency  management 
initiatives  which  will  ensure  the  DOE 
Nevada  Operations  Office  compliance 
with  applicable  federal,  state,  and  local 
environmental  requirements. 

This  grant  will  implement  an 
agreement  with  the  NDEM  to  improve 
the  accountability  of  the  DOE  in  the 
areas  of  environmental  protection, 
public  health  and  safety,  and  emergency 
management. 

SUPPLEMENTARY  INFORMATION: 

The  state  of  Nevada,  NDEM,  will 
provide  emergency  management 
initiatives  to  ensure  compliance  with 
applicable  federal,  state,  and  local 
regulations  at  DOE  locations  in  the  state 
of  Nevada. 

The  state  of  Nevada  will  assume  a 
more  substantive  role  in  overseeing 
DOE’S  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  EXDE 


operations  do  not  constitute  a  health 
hazard. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  applicant  is  a  imit  of 
government,  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject’s  jurisdiction,  thereby 
precluding  DOE  provisions  of  suppmrt  to 
another  entity. 

The  term  of  this  grant  is  for  five  years 
and  will  commence  July  1, 1994,  and 
end  June  30, 1999.  The  total  estimated 
cost  of  this  award  is  $1.4  million. 

FOR  FURTHER  INFORMATION,  CONTACT: 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Attn:  Donald  R.  Elle, 
PO  Box  98518,  Las  Vegas,  NV  89193- 
8518. 

Issued  in  Las  Vegas,  Nevada,  on  April  25, 
1994. 

Nick  C  Aquilina, 

Maiioger,  DOE  Nevada  Operations  Office. 

IFR  Doc.  94-11427  Filed  5-11-94;  8:45  ami 
BILUNG  CODE  0450-01-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitive  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE), 
Nevada  Operations  Office. 

ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  600.14(e)(1),  it  intends  to  award 
a  noncompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Department 
of  Conservation  and  Natural  Resources 
(NDCNR),  for  providing  environmental 
oversight  and  monitoring  initiatives, 
which  will  ensure  the  DOE  Nevada 
Operations  Office  compliance  with 
applicable  federal,  state,  and  local 
environmental  requirements. 

This  grant  will  implement  an 
agreement  with  the  NDCNR  to  improve 
the  accountability  of  DOE  in  the  area  of 
environmental  protection. 
SUPPLEMENTARY  INFORMATION:  The  state 
of  Nevada,  NDCNR,  will  provide 
independent  validation  of 
environmental  compliance  data, 
establish  environmental  cleanup 
schedules,  and  provide  a  mechanism  for 
assisting  EKDE  to  prioritize  its  cleanup 
activities. 

The  state  of  Nevada  will  assume  a 
more  substantive  role  in  overseeing 
DOE’S  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  DOE 
operations  do  not  constitute  a  health 
hazard. 


Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  applicant  is  a  unit  of 
government,  and  the  activity  to  be 
supported  is  related  to  pierformance  of  a 
governmental  function  within  the 
subject’s  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity. 

The  term  of  this  grant  is  five  years  and 
will  commence  July  1, 1994,  and  end 
June  30, 1999.  The  total  estimated  cost 
of  this  award  is  $4  million. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Attn:  Donald  R.  Elle, 
P.O.  Box  98518,  Las  Vegas.  NV  89193- 
8518. 

Issued  in  Las  Vegas,  Nevada,  on  April  25, 
1994. 

Nick  C.  Aquilina, 

Manager,  DOE  Nevada  Operations  Office. 

[FR  Doc.  94-11424  Filed  5-10-94;  8:45  am) 
BILLING  CODE  64S0-01-M 


Nevada  Operations  Office;  Award  of  a 
Grant,  Noncompetitive  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE), 
Nevada  Operations  Office. 

ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  600.14(e)(1),  it  intends  to  award 
a  nomcompetitive  financial  assistance 
grant  to  the  state  of  Nevada,  Department 
of  Human  Resources  (NDHR),  for 
providing  environmental  oversight  and 
monitoring  initiatives,  which  will 
ensure  the  DOE  Nevada  Operations 
Office  compliance  with  applicable 
federal,  state,  and  local  environmental 
requirements. 

This  grant  will  implement  an 
agreement  with  the  NDHR  to  improve 
the  accountability  of  DOE  in  the  areas 
of  environmental  protection  and  public 
health  and  safety. 

SUPPLEMENTARY  INFORMATION:  The  State 
of  Nevada,  NDHR,  will  develop 
programs  for  oversight  to  ensure 
compliance  with  applicable  federal, 
state,  and  local  regulations  at  DOE 
locations  in  the  state  of  Nevada. 

The  state  of  Nevada  will  assume  a 
more  substantive  role  in  overseeing 
DOE’S  compliance  with  state 
environmental  laws,  and  to  help  assure 
the  citizens  of  Nevada  that  EKDE 
operations  do  not  constitute  a  health 
hazard. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada 
because  the  application  is  a  unit  of 
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government,  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject’s  jurisdiction,  thereby 
precluding  DOE  provisions  of  support  to 
another  entity. 

The  term  of  this  grant  is  for  five  years 
and  will  commence  July  1, 1994,  and 
end  June  30, 1999.  The  total  estimated 
cost  of  this  award  is  $1.2  million. 

FOR  FURTHER  INFORMATION,  CONTACT: 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Attn:  Donald  R.  Elle, 
PO  Box  98518,  Las  Vegas,  NV  89193- 
8518. 

Issued  in  Las  Vegas,  Nevada  on  April  25, 
1994. 

Nick  C  Aquilina, 

Manager,  DOE  Nevada  Operations  Office. 

(FR  Doc.  94-11425  Filed  5-10-94;  8:45  ami 
BILUNQ  CODE 


Metal  Casting  Industrial  Advisory 
Board;  Meeting 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  Metal  Casting 
Industrial  Advisory  Board  meeting. 

DATES:  Thursday,  June  2, 1994,  8:30 
a.m.-5:30  p.m.;  Friday,  June  3, 1994,  8 
a.m.-2:30  p.m. 

ADDRESSES:  Sheraton  National,  Cavalier 
Rooms  B&C,  900  South  Orme  St., 
Columbia  Pike  &  Washington,  Blvd., 
Arlington,  VA  22204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Program  Manager, 
Department  of  Energy,  Office  of 
Industrial  Technologies  (EE-23),  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  (202)  586-5264,  Fax:  (202) 
586-3180. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Metal  Casting 
Industrial  Advisory  Board  ser\’es  to 
provide  guidance  and  oversight  of 
research  programs  provided  under  the 
Metal  Casting  Competitiveness  Research 
Program  and  to  recommend  to  the 
Secretary  of  Energy  new  or  revised 
program  activities  and  Metal  Casting 
Research  Priorities. 

Tentative  Agenda 
Thursday,  June  2,  1994 
8:30  Welcome  and  Introductions — D. 
Kaempf 

8:45  Summary  of  OIT  Metal  Casting 
Program  Funding,  focus  areas,  status, 
future  plans — R.  Trimberger 


Update  on  Presently  Funded  Research 

9  University  of  Alabama-Tuscaloosa — T. 

Piwonka 

9:30  University  of  Northern  Iowa — D.  Quick 

10  Break 

10:15  University  of  Alabama-Birmingham — 

C.  Bates 

10:45  Pennsylvania  State  University — R. 
Voight 

11:15  University  of  Wisconsin- 
Milwaukee — P.  Rohatgi 
11:45  Michigan  Technological  University — 

D.  Tieder 
12:15  Lunch 

1  EG&G  Idaho — D.  Kunerth 

1:30  Ohio  State  College — A.  Miller 
1 :45  Worchester  Polytechnic  Institute — D. 

Apelian  or  M.  Makhlouf 
Reports  On  Other  Federally  Funded  Metal 
Casting  Research  Programs 

2  National  Institute  of  Standards  and 

Technology — R.  Schaefer 
2:30  National  Science  Foundation — TBD 

3  Break 

3:15  DOD/Air  Force — T.  Broderick 
3:45  DOD/Army — W.  Donnelly 
4:15  DOD/Navy — TBD 
4:45  Panel  Discussion — National 

Laboratories  Technology  Advances  & 
Opportunities 
Argonne  Los  Alamos — TBD 
Oak  Ridge — TBD 
Sandia — TBD 

Lawrence  Livermore — TBD 
Idaho  National  Engineering — TBD 
5:30  Adjournment 

Friday  June  3,  1 994 

Industry  Presentations  on  the  Current  Status 
and  Future  Technology  Needs  of  the  Metal 
Casting  Industry 

8  North  American  Die  Casting 

Association — B.  Walkington 
8:30  Steel  Founders’  Society  of  America — 
R.  Monroe 

9  Non-Ferrous  Society — J.  Mallory 

9:30  American  Foundrymen’s  Society — D. 
Twarog 

10  Break 

10:15  Public  Participation  (5  minute  rule 
per  jjerson) 

11:30  Lunch 

12:30  Continue  Advisory-  Board  Discussion 
2:15  Summary  and  wrnp-up — D.  Kaempf 
2:30  Adjournment 
A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Board  is  empowered  to  conduct  the 
meeting  to  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  the  agenda  items  should 
contact  Douglas  E.  Kaempf  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting. 


TRANSCRIPT:  Available  for  public  review 
and  copying  at  the  Freedom  of 
Information  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  IXl  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  May  5, 1994. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 

IFR  Doc.  94-11433  Filed  5-10-94;  8:45  ami 
BILLING  CODE  6450-01 -P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-62-000,  et  al.] 

Carolina  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  3. 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Carolina  Power  &  Light  Co.  v.  Stone 
Container  Corp. 

(Docket  Nos.  EL94-62-000  and  QF85-102- 
005] 

Take  notice  that  on  April  20,  1994, 
Carolina  Power  &  Light  Company 
(CP&L)  filed  a  complaint  asking  the 
Federal  Energy  Regulatory  Commission 
to  revoke  the  qualifying  facility  ("QF") 
certification  of  Stone  Container 
Corporation’s  cogeneration  facility 
which  was  certified  as  a  QF  in  Stone 
Container  Corp.,  31  FERC  1  62,036 
(1985)  and  recertified  in  Stone 
Container  Corp.,  55  FERC  H  62,205 
(1991).  CP&L’s  complaint  further 
requests  that  the  Commission:  (1)  Assert 
jurisdiction  (a)  over  Stone  Container  as 
a  public  utility  and  (b)  over  the  contract 
for  Stone  Container’s  sales  to  CP&L  of 
electric  energy  at  wholesale  in  interstate 
commerce  pursuant  to  the  Federal 
Power  Act,  (2)  determine  the  just  and 
reasonable  rate  for  Stone  Container’s 
sales  to  CP&L,  and  (3)  order  the 
payment  of  appropriate  refunds,  plus 
interest. 

Comment  date:  June  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rochester  Gas  and  Electric  Co. 
(Docket  No.  ES94-23-0001 
Take  notice  that  on  April  28, 1994, 
Rochester  Gas  and  Electric  Company 
(RG&E)  filed  an  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $200  million  of  notes  and  other 
short-term  indebtedness  from  time  to 
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time  as  required,  but  in  any  event,  not 
later  than  December  31, 1996.  Also, 

RG&E  requests  expedited  treatment  and 
action  by  May  19, 1994. 

Comment  date;  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Great  Bay  Power  Corp. 

(Docket  No.  ER94-1 176-0001 

Take  notice  that  on  April  21, 1994, 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  executed  copies 
of  service  agreements  for  a  number  of 
customers  and  Great  Bay  under  the 
Tariff  submitted  on  September  1, 1993, 
as  amended  October  14, 1993,  in  Docket 
No.  ER93-924-000.  Unexecuted  copies 
of  these  service  agreements  were 
included  as  part  of  the  original  filing. 

Comment  date:  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Georgia  Power  Co. 

(Docket  No.  ER94-1 175-000) 

Take  notice  that  on  April  22, 1994, 
Georgia  Power  Company  filed  a  letter 
agreement  dated  April  11, 1994  revising 
the  contract  executed  by  the  United 
States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration  and 
Georgia  Power  Company.  The  letter 
agreement  extends  the  term  of  the 
existing  contract  for  six  months  to  allow 
the  parties  to  continue  negotiations  of  a 
new  arrangement. 

Comment  date;  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER94-1 186-000] 

Take  notice  that  PacifiCorp,  on  April 
26, 1994,  Pacific  Gas  and  Electric 
Company  (PG&E)  tendered  for  filing, 
both  for  itself  and  on  behalf  of  Southern 
California  Edison  (SCE)  and  San  Diego 
Gas  &  Electric  Company  (SDG&E),  an 
agreement  (Determination  No.  3)  which 
establishes  the  test  Rated  System 
Transfer  Capability  (RSTC)  as  RSTC. 
The  Determination  tendered  for  filing 
was  agreed  upon  by  the  Administrative 
Representatives  who  administer  the 
Coordinated  Operations  Agreement 
(COA),  which  coordinated  operation  of 
a  portion  of  the  500  Kv  Pacific  Intertie 
with  the  500  Kv  Califomia-Oregon 
Transmission  Project.  The  COA  has 
been  filed  with  the  Commission  and  is 
the  subject  of  Docket  ER92-626-000. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list, 
including  the  CPUC. 

SCE  and  SE)G&£  both  provided 
certificates  of  concurrence  to  this  filing. 


Comment  date.*  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Power  Asia  Ltd. 

(Docket  No.  EG94-56-0001 
On  April  28, 1994,  Entergy  Power 
Asia  Ltd.  (“Entergy  Asia”),  900  S. 
Shackleford  Road,  Suite  210,  Little 
Rock,  Arkansas,  72211,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission’s  regulations. 

Entergy  Asia  will  directly  own  or 
operate,  or  both  own  and  operate,  the 
Datong  No.  2  Power  Plant  (“Datong 
Facility”).  The  Datong  Facility  will 
consist  of  the  Datong  No.  2  Power  Plant 
Phase(l),  which  consists  of  an  existing 
operating  coal  fired  power  plant,  the 
Datong  No.  2  Power  Plant  Phase{2), 
consisting  of  two  600  MW  pulverized 
coal  units,  which  will  be  added  to  the 
Datong  Facility,  and  the  Datong  No.  2 
Power  Plant  Phase(3),  which  will  also 
be  added  to  the  Datong  Facility, 
increasing  the  plant  size  through  two 
additional  600  MW  generating  units. 
Entergy  Asia  and  its  co-owners  of  the 
Datong  Facility  will  provide  step-up, 
auxiliary,  and  other  transformers,  and 
switchyard  equipment  necessary  to 
interconnect  the  Datong  Facility  with 
the  transmission  grid.  Entergy  Asia 
states  that  it  also  may  engage  in  project 
development  activities  associated  with 
its  acquisition  of  ownership  interests  in 
additional  as-yet  unidentified  eligible 
facilities  and/or  exempt  wholesale 
generators  that  meet  the  criteria  in 
section  32  of  the  Public  Utility  Holding 
Company  Act. 

Comment  date:  May  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Power  and  Light  Co. 

(Docket  No.  ER94-1 177-000) 

Take  notice  that  on  April  21, 1994, 
Central  Power  and  Light  Company  (CPL) 
tendered  for  filing  an  eimended 
agreement  for  Transmission  Wheeling 
Service  between  CPL  and  Southwestern 
Electric  Service  Company  (SESCO). 
Copies  of  the  filing  were  served  on 
SESCO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Power  Development  Corp. 
(Docket  No.  EG94-57-000) 

On  April  28, 1994,  Entergy  Power 
Development  Corporation  (“Entergy 
Power”),  900  S.  Shackleford  Road,  Little 


Rock,  Arkansas,  72211,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission’s  regulations. 

Entergy  Power,  indirectly  through  an 
affiliate,  Entergy  Richmond  Power 
Corporation,  owns  and  operates  the 
Richmond  Cogeneration  Facility,  a  250 
MW  electric  generating  facility,  which  is 
an  eligible  facility  within  the  meaning 
of  section  32(a)(2)  of  the  Public  Utility 
Holding  Company  Act  of  1935 
(“PUHCA”).  In  Richmond  Power 
Enterprise,  L.P.,  et  al.,  62  FERC  ^61,157 
(1993),  the  Commission  determined  that 
Entergy  Power  is  an  exempt  wholesale 
generator  (“EWG”)  as  defined  in  section 
32(a)(1)  of  PUHCA.  In  its  application, 
Entergy  Power  states  that  it  intends  to: 

(i)  Engage  directly  in  activities  that 
relate  to  the  development  and  potential 
acquisition  of  ownership  interests  in  as- 
yet  unidentified  eligible  facilities  and/or 
EWGs  and  (ii)  engage,  indirectly 
through  an  affiliate — Entergy  Power 
Asia  Ltd.  (“Entergy  Asia”}— in  the 
business  of  ovvming  or  operating,  or  both 
owning  and  operating,  an  additional 
eligible  facility  as  defined  under  section 
32(a)(2)  of  PUHCA — the  Datong  No.  2 
Power  Plant  located  in  the  People’s 
Republic  of  China  (“Datong  Facility”) — 
and  selling  electric  energy  at  wholesale 
and/or  retail,  and  conducting  project 
development  and  acquisition  activities. 

The  Datong  Facility  will  consist  of  the 
Datong  No.  2  Power  Plant  Phase(l), 
which  consists  of  an  existing  op>erating 
coal  fired  power  plant,  the  Datong  No. 

2  Power  Plant  Phase(2),  consisting  of 
two  600  MW  pulverized  coal  units, 
which  will  be  added  to  the  Datong 
Facility,  and  the  Datong  No.  2  Power 
Plant  Phase(3),  which  will  also  be  added 
to  the  Datong  Facility,  increasing  the 
plant  size  through  two  additional  600 
MW  generating  units.  Entergy  Asia  and 
its  co-owners  of  the  Datong  Facility  will 
provide  step-up,  auxiliary,  and  other 
transformers,  and  switchyard  equipment 
necessary  to  interconnect  the  Datong 
Facility  with  the  transmission  grid. 

Comment  date:  May  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  LG&E  Power  Marketing  Inc. 

(Docket  No.  ER94-1 188-000) 

Take  notice  that  on  April  26, 1994, 
LG&E  Power  Marketing  Inc.  (LPM) 
tendered  for  filing,  pursuant  to  Rules 
205  and  207  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  18  CFR 
385.205  and  385.207  (1993),  its  Rate 
Schedule  No.  1,  an  initial  rate  schedule 
for  sales  of  energy  and  capacity  at 
market-based  rates.  LPM  is  a  fourth-tier 
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subsidiary  of  LG&E  Energy  Corp.,  an 
exempt  public  utility  holding  company. 

LPM  intends  to  purchase  and  sell 
electric  energy  and  capacity  as  a 
marketer.  Rate  Schedule  No.  1  provides 
for  the  sale  of  non-firm  energy  and  firm 
energy  and  capacity  at  rates  established 
by  agreement  between  the  parties.  No 
sales  may  be  made  under  the  schedule 
to  any  entity  controlled  by,  under 
common  control  with,  or  controlling 
LPM.  LPM  and  its  affiliated  utility, 
Louisville  Gas  and  Electric  Company 
(LG&E),  intend  to  offer  nonaffiliated 
power  marketers  and  brokers  access  to 
the  same  information  to  be  provided  by 
LG&E  to  UM  and  access  to  the  services 
to  be  provided  by  LPM  by  LG&E  under 
the  same.terms  and  conditions 
applicable  to  LPM.  LPM  requests  an 
order  accepting  its  rate  schedule, 
effective  as  of  the  date  of  filing,  and  also 
requests  waivers  and  preapprovals 
under  various  regulations  of  the 
Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Montana  Power  Company 
(Docket  No.  ER94-1189-K)OOl 

Take  notice  that  on  April  28, 1994, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  §  35,13,  a  Form  of 
Service  Agreements  with  Enron  Power 
Marketing,  Inc.  (Enron)  and  Lassen 
Municipal  Utility  District  (Lassen) 
under  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  1  (M-1  Tariff),  as 
well  as  a  revised  Index  of  Purchasers 
under  said  Tariff. 

A  copy  of  the  filing  was  served  upon 
Enron  and  Lassen. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota) 

(Docket  No.  ER94-119a-000l 

Take  notice  that  on  April  28, 1994, 
Northern  States  Power  Company 
(Minnesota)  tenders  a  Blue  Lake 
Emergency  Connection  Agreement 
between  NSP  and  City  of  Shakopee. 

NSP  requests  this  Agreement  be 
effective  upon  the  date  of  execution, 
April  4, 1994.  NSP  requests  waiver  of 
the  Commission’s  Notice  Requirements 
under  Part  35  so  the  Agreement  may  be 
effective  as  of  the  date  of  execution. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  PacifiCorp 

(Docket  No.  ER94-1 191-000) 

Take  notice  that  on  April  28, 1994, 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations  the 
April  11, 1994  Letter  Agreement 
between  PacifiCorp  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State). 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  §  35.11  of  the 
Commission’s  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  May  1, 1994 
be  assigned  to  the  Letter  Agreement. 

Copies  of  this  filing  were  supplied  to 
the  Wyoming  Public  Service 
Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-1 192-000) 

Take  notice  that  on  April  28, 1994, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Notice  of 
Termination  of  the  1991-1994  Power 
Sale  Agreement  between  Arizona 
Electric  Power  Cooperative,  Inc. 

(AEPCO)  and  PNM  (PNM  Rate  Schedule 
FERC  No.  91).  Termination  of  that 
agreement  is  to  be  effective  as  of  May 
31, 1994.  PNM  requests  waiver  of  the 
applicable  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  AEPCO  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PSI  Energy,  Inc. 

(Docket  No.  ER94-1 193-0001 

Take  notice  that  on  April  28, 1994, 

PSI  Energy,  Inc.  (PSI),  tendered  for  filing 
an  Interchange  Agreement,  dated 
February  1, 1994,  between  PSI  and  Big 
Rivers  Electric  Corporation  (Big  Rivers). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  Big  Rivers. 

1.  Service  Schedule  A — Emergency 
Service 

2.  Service  Schedule  B — Short-Term 
Power  and  Eneiw 

3.  Service  Schedule  C — Economy 
Energy 

4.  Service  Schedule  D — ^Non- 
Displacement  Energy 

5.  Service  Schedule  E— Limited-Term 
Capacity  and  Energy 

PSI  and  Big  Rivers  have  requested  an 
effective  date  of  June  27, 1994. 

Copies  of  the  filing  were  served  on 
Big  Elvers  Electric  Corporation,  the 


Kentucky  Public  Service  Commission 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 5.  Duke  Power  Co, 

(Docket  No.  ER94-1 194-000) 

Take  notice  that  on  April  28, 1994, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Commission 
Supplement  No.  7  to  Supplement  No.  24 
to  the  Interchange  Agreement  between 
Duke  and  Carolina  Power  &  Light 
Company  (CP&L)  dated  June  1, 1961,  as 
amended  (Interchange  Agreement). 
Supplement  No.  7  changes  Duke”s 
monthly  transmission  capacity  rate 
under  the  Interchange  Agreement  from 
$1.1521  per  kW  per  month  to  $1.1409 
per  kW  per  month.  Duke  has  proposed 
an  effective  date  of  July  1, 1994,  for  the 
revised  charge. 

Copies  of  this  filing  were  mailed  to 
Carolina  Power  &  Li^t  Company,  the 
North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sierra  Pacific  Power  Co. 

(Docket  No.  ER94-1 195-0001 

Take  notice  that  on  April  28, 1994, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing:  (1)  Transmission 
Service  Agreement  between  Sierra  and 
Mt.  Wheeler  Power,  Inc.  (Mt.  Wheeler) 
and  (2)  Amendment  No.  1  to  Operating 
Agreement  No.  2  between  Sierra  and  Mt. 
Wheeler.  Sierra  proposes  that  both  such 
contractual  documents  be  accepted  and 
permitted  to  become  effective  as  of  June 
27, 1994  or  such  earlier  date  as  the 
Commission  may  provide. 

Sierra  states  that  the  aforesaid 
transmission  agreement  is  in  substance 
merely  an  amendment  and  restatement 
of  an  existing  agreement  with  the  same 
expiration  date  and  essentially  the  same 
pricing  provisions.  The  basic  purposes 
of  the  amendment  and  restatement  are: 
(1)  To  put  together  a  basic  contract  and 
several  subsequent  amendments  and 
supplenients  in  a  single  location  and  (2) 
somewhat  to  increase  the  stipulated 
level  of  service  in  order  to  meet  the 
expanded  needs  of  the  customer.  The 
basic  purpose  of  the  operating 
agreement  amendment  is  to  conform 
with  the  transmission  agreement. 

Sierra  asserts  that  the  filing  has  been 
served  on  Mt.  Wheeler  and  on  the 
regulatory  commissions  of  Nevada  and 
California. 
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Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Tampa  Electric  Co. 

(Docket  No.  ER94-1 196-000] 

Take  notice  that  on  April  28, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  cost  support 
schedules  showing  recalculation  of  the 
Committed  Capacity  and  Short-Term 
Power  Transmission  Service  rates  under 
Tampa  Electric’s  agreements  to  provide 
qualifying  facility  transmission  service 
for  Mulberry  Phosphates,  Inc. 

(Mulberry),  Cargill  Fertilizer,  Inc. 
(Cargill),  and  Aubumdale  Power 
Partners,  Limited  Partnership 
(Aubumdale).  Tampa  Electric  states  that 
the  recalculated  transmission  service 
rates  are  based  on  1993  Form  No.  1  data. 

Tampa  Electric  proposes  that  the 
recalculated  transmission  service  rates 
be  made  effective  as  of  May  1, 1994,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Mulberry,  Cargill,  Aubumdale,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Tampa  Electric  Co. 

(Docket  No.  ER94-1 197-000) 

Take  notice  that  on  April  28, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled  short-term  firm  interchange 
service  provided  under  interchange 
contracts  with  Florida  Power 
Corporation,  Florida  Power  &  Light 
Company.  Florida  Municipal  Power 
Agency,  Fort  Pierce  Utilities  Authority, 
Jacksonville  Electric  Authority, 
Kissimmee  Utility  Authority, 

Oglethorpe  Power  Corporation,  Orlando 
Utilities  Commission,  Reedy  Creek 
Improvement  District,  St.  Cloud  Electric 
Utilities,  Seminole  Electric  Cooperative, 
Inc.,  Utilities  Commission  of  the  City  of 
New  Smyrna  Beach,  Utility  Board  of  the 
City  of  Key  West,  and  the  Cities  of 
Gainesville,  Homestead,  Lake  Worth, 
Lakeland,  Starke,  Tallahassee,  and  Vero 
Beach,  Florida.  Tampa  Electric  also 
tendered  for  filing  revised  caps  on  the 
charges  for  emergency  and  scheduled 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  and 
revised  caps  on  charges  be  made 
effective  as  of  May  1, 1994,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirements. 


Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  above-named  parties  to  interchange 
contracts  with  Tampa  Electric,  as  well 
as  the  Florida  and  Georgia  Public 
Service  Commissions. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Power  Co. 

(Docket  No.  ER94-1 198-000) 

Take  notice  that  on  April  29, 1994, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Public  Service  Company 
(Northern),  under  the  terms  of  the 
Barton  Lake-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumers  Power  Company  Electric 
Rate  Schedule  FERC  No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  provides  that  the  annual  charge 
rate  may  be  redetermined  effective  May 
1, 1994  using  year-end  1993  data  with 
a  new  annual  charge  rate.  As  a  result  of 
the  redetermination,  the  monthly 
charges  to  be  paid  by  Northern  were 
increased  from  $16,917.00  to 
$17,020.00.  Consumers  requests  an 
effective  date  of  May  1, 1994,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Northern,  the  Michigan  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-11367  Filed  5-10-94;  8:45  am] 
BILLING  CODE  6717-01-P 


[Docket  No.  ER94-1 204-000,  et  al.) 

Wisconsin  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Co. 

(Docket  No.  ER94-1 204-000) 

Take  notice  that  on  April  29, 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  Bulk  Power 
Sales  Tariff.  The  Tariff  provides  for 
sales  of  Negotiated  Capacity  and/or 
Energy,  Emergency  Energy,  and 
Maintenance  Energy.  WP&L  states  that 
sales  under  the  Tariff  will  be  made  at 
negotiated  prices  no  lower  than  system 
incremental  energy  costs  and  no  higher 
than  the  Company’s  fully  allocated  cost 
of  capacity  plus  110%  of  incremental 
energy  costs. 

WP&L  has  included  with  the  filing  a 
list  of  prospective  customers  under  the 
Tariff  in  lieu  of  filing  Service 
Agreements  with  those  thirty  (30) 
customers,  and  states  that  service  will 
be  provided  under  the  Tariff  only  to 
customers  who  sign  Service 
Agreements.  WP&L  respectfully  requests 
a  waiver  of  the  Commission’s  notice 
requirements,  and  an  effective  date  of 
June  1, 1994. 

WP&L  states  that  copies  of  this  filing 
have  been  served  on  each  potential 
customer  whose  name  is  included  on 
the  list  attached  to  the  filing  and  on  the 
Public  Service  Commission  of 
Wisconsin,  the  Minnesota  Public 
Utilities  Commission,  the  Illinois 
Commerce  Commission,  the  North 
Dakota  Public  Service  Commission,  the 
Missouri  Public  Service  Commission, 
the  Michigan  Public  Service 
Commission,  the  Iowa  State  Utilities 
Board,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Ohio  Public 
Utilities  Commission. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Direct  Electric  Inc. 

(Docket  No.  ER94-1161-0001 

Take  notice  that  Direct  Electric  Inc., 
(DIRECT)  on  April  15, 1994,  tendered 
for  filing  pursuant  to  Rules  205  and  207 
of  the  Commission’s  Rules  of  Practice 
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and  Procedure,  18  CFR  385.205  and 
385.207  (1993)  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission,  and  an 
order  accepting  its  Rate  Schedule  No.  1, 
to  be  effective  the  earlier  of  June  15, 

1994  or  the  date  of  a  Commission 
granting  approval  of  this  Rate  Schedule. 

DIRECT  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  DIRECT  purchases  power, 
including  capacity  and  related  services 
from  electric  utilities,  qualifying 
facilities  and  independent  power 
producers,  and  resells  such  power  to 
other  purchasers,  DIRECT  will  be 
functioning  as  a  marketer.  In  DIRECT’s 
marketing  transactions,  DIRECT 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties,  hi 
transactions  where  DIRECT  does  not 
take  title  to  the  electric  power  and/or 
energy,  DIRECT  will  be  limited  to  the 
role  of  a  broker  and  will  charge  a  fee  for 
its  services.  DIRECT  is  not  in  the 
business  of  producing  or  contemplate 
acquiring  title  any  electric  power 
transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana  Power  Co. 

(Docket  No.  ER94-1 17 8-000) 

Take  notice  that  on  April  22, 1994, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Letter 
Agreement  between  Bonneville  Power 
Administration  and  the  Montana  Power 
Company,  dated  March  15, 1994. 
Montana  requests  that  the  Commission 
grant  a  waiver  of  the  60-days  prior 
notice  requirement. 

Montana  states  that  the  Agreement 
relates  to  special  storage  service 
provided  by  Bonneville  to  the  various 
Northwest  utilities  under  provisions  of 
the  Pacific  Northwest  Coordination 
Agreement.  Copies  of  the  filing  were 
served  upon  the  Bonneville  Power 
Administration. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Les  Developpements  Hydroelectrique 
CHI  International,  Inc. 

[Docket  No.  EG94-54-0001 

On  April  22, 1994,  Les 
Developpements  Hydroelectrique  CHI 
International,  Inc.,  4269  St.  Catherine 
St.,  W,  suite  600,  Westmount,  Quebec 
Canada  H3Z 1P7,  filed  with  the  Federal 


Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission’s 
regulations. 

The  Applicant,  a  Quebec  corporation, 
will  be  operating  hydroelectric  facilities 
owned  by  Abitibi-Wce,  Inc.  located  on 
the  Iroquois  River  in  Iroquois  Falls, 
Ontario,  and  having  a  total  capacity  of 
80,135  Kw. 

Comment  date:  May  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Consolidated  Hydro,  Inc. 

(Docket  No.  EG94-55-0001 

On  April  22, 1994,  Consolidated 
Hydro,  Inc.,  4269  St.  Catherine  St.,  W, 
Suite  600,  Westmount,  Quebec  Canada  ' 
H3Z  1P7,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  r^ulations. 

The  Applicant,  a  Delaware 
corporation,  will  be  operating 
hydroelectric  facilities  owned  by 
Abitibi-Price,  Inc.  located  on  the 
Iroquois  River  in  Iroquois  Falls,  Ontario, 
and  having  a  total  capacity  of  80,135 
Kw. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Consolidated  Company  of  New  York, 
Inc. 

(Docket  No.  ER94-939-0001 
Take  notice  that  on  April  20, 1994, 
Consolidated  Company  of  New  York, 
Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Nantahala  Power  and  Light  Co. 
(Docket  No.  ER94-1 139-000) 

Take  notice  that  on  April  5, 1994, 
Nantahala  Power  and  Light  Company 
tendered  for  filing  revised  Schedule 
”PL”  rate  tariff  showing  development  of 
charges  for  the  period  ending  December 
31, 1993. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Canal  Electric  Co. 

[Docket  No.  ER94-1 172-000! 

Take  notice  that  on  April  14, 1994, 
Canal  Electric  Company  (Canal) 


tendered  for  filing  an  informational 
filing  containing  Canal’s  revised 
schedule  of  payments  to  the 
Decommissioning  Fund. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER94-1 179-000) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
April  25, 1994,  tendered  for  filing  a 
Coordination  Sales  Tariff.  The  Tariff 
provides  for  sales  of  Negotiated 
Capacity,  General  Purpose  Energy,  and 
Emergency  Energy.  Wisconsin  Electric 
states  that  sales  under  the  tariff  will  be 
made  at  no  higher  than  the  Company's 
fully  allocated  cost  of  capacity  plus 
110%  of  incremental  energy  costs. 
Wisconsin  Electric  has  included  with 
the  filing  a  list  of  prospective  customers 
under  the  TariiT  in  lieu  of  filing  service 
agreements  with  those  customers,  and 
states  that  service  will  be  provided 
under  the  Tariff  only  to  customers  who 
sign  service  agreements.  Wisconsin 
Electric  requests  that  the  Commission 
make  the  Tariff  effective  sixty  days  after 
filing. 

Wisconsin  Electric  states  that  copies 
of  the  filing  have  been  served  on  each 
potential  customer  whose  name  is 
included  on  the  list  attached  to  the 
filing.  Additional  copies  have  been 
served  on  the  Minnesota  Public  Utilities 
Commission,  the  Illinois  Commerce 
Commission,  the  North  Dakota  Public 
Service  Commission,  the  Missouri 
Public  Service  Commission,  the 
Montana  Public  Service  Commission, 
the  Michigan  Public  Service 
Commission,  the  Indiana  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Anheuser-Busch,  Inc. 

[Docket  No.  QF94-91-0001 

On  April  25, 1994,  Anheuser-Busch, 
Inc.  of  One  Busch  Place,  St.  Louis, 
Missouri  63118,  submitted  for  filing  an 
application  for  certification  of  a  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission’s  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Newark,  New 
Jersey,  will  consist  of  two  combustion 
turbine  generators,  and  a  supplementary 
fired  heat  recovery  boiler.  Steam 
recovered  from  the  facility  will  be  used 
for  various  process  requirements  in  the 
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brewery.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  approximately  124.4  MW.  The 
primary  energy  source  will  be  natural 
gas.  Installation  of  the  facility  is 
expected  to  commence  in  September  of 
1994. 

Comment  date:  Thirty  days  from  the 
date  published  in  the  Federal  Register, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11368  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  «717-01-P 


[Project  No.  11058-001 — Massachusetts] 

A.L.L.  Natural  Resources,  Inc.; 
Availability  of  Draft  Environmental 
Assessment 

May  5, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  proposed  Fitchburg  Paper  Mill  Dam 
#4  Hydroelectric  project,  located  on  the 
North  Nashua  River,  in  the  City  of 
Fitchburg,  Worcester  County, 
Massachusetts  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission’s  staff  has  analyzed  the 
potential  environmental  effects  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  protection  measures,  would 
not  constitute  a  major  federal  action 


significantly  afiecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street  NE., 
Washington,  E)C  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  11058  to 
all  comments.  For  further  information, 
please  contact  Rich  McGuire. 
Environmental  Coordinator,  at  (202) 
219-3084. 

Lois  D.  Cashell, 

Secretary 

(FR  Doc.  94-11369  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP94-377-000,  et  al.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Fiiings 

May  3. 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-377-0001 

Take  notice  that  on  April  26, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP94-377-000  an  abbreviated 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  as  amended,  and 
§§  157.7  and  157.18  of  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  regulations  thereunder, 
for  permission  to  abandon  certain 
natural  gas  facilities  by  transfer  to 
Chevron  U.S.A.,  Inc.  (Chevron),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  it  proposes  to 
abandon  (1)  a  75%  interest  in  two  1,100 
horsepower  compressor  units  located  on 
an  offshore  platform  owned  by  Chevron; 
(2)  a  40%  interest  in  two  1,100 
horsepower  compressor  units  located  on 
another  offshore  platform  owned  by 
Chevron;  and  (3)  approximately  1.96 
miles  of  8-inch  pipeline  that  connect 
Chevron’s  West  C^eron  Block  564 
“CA”  platform  to  its  West  Cameron 
Block  564  “A”  platform,  offshore 
Louisiana.  Natural  further  states  that 
Chevron  currently  owns  the  other 
percentage  interests  in  the  subject 
compressors.  Natural  indicates  that  in 


consideration  for  this  transfer  of 
facilities  to  Chevron,  Chevron  will  agree 
to  indemnify  Natural  and  hold  it 
harmless  with  respect  to  any  and  all 
future  liabilities  that  may  arise 
associated  with  said  facilities, 
commencing  on  the  date  of  the  facilities 
transfer.  Natural  further  indicates  that  it 
will  reimburse  Chevron  for  50%  of  the 
retirement  costs  prudently  incurred  by 
Chevron  when  the  facilities  are  retired 
but  in  no  event  shall  Natural  pay  more 
than  $100,000  in  total.  Natural  states 
that  the  facilities  are  no  longer  useful  to 
it,  nor  are  Natural’s  customers  served  by 
the  facilities. 

Comment  date:  May  24, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  K  N  Gas  Gathering,  Inc. 

[Docket  No.  CP94-397-0001 

Take  notice  that  on  April  29, 1994,  K 
N  Gas  Gathering.  Inc.  (IGJGG),  P.O.  Box 
281304,  Lakewood,  Colorado  80228- 
8304,  filed  a  petition  for  declaratory 
order  in  Docket  No.  CP94-397-000, 
requesting  that  the  Commission  declare 
that  facilities  to  be  acquired  from  its 
affiliate,  K  N  Interstate  Gas 
Transmission  Co.  (KNl),  are  gathering 
facilities  exempt  from  Commission 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

KNGG  states  that  it  has  agreed  to 
purchase  from  KNI  the  Bowdoin 
Gathering  System  located  in  Phillips 
and  Valley  Counties,  Montana.  KNGG 
states  that  the  Bowdoin  facilities  are 
separated  into  four  distinct  segments 
delivering  gas  into  the  facilities  of 
Williston  Basin  Interstate  Pipeline  Co. 
(Williston).  It  is  indicated  that  none  of 
the  facilities  is  attached  to  the  rest  of 
KNI’s  system.  It  is  also  indicated  that 
KNI  has  sought  authorization  to 
abandon  these  facilities  in  Docket  No. 
CP94-430-000. 

KNGG  states  that,  by  applying  the 
modified  primary  function  test  as  set 
forth  in  Amerada  Hess.  52  FERC  ^ 

61,268  (1990),  the  facilities  to  be 
acquired  from  KNI  qualify  as  gathering 
facilities  exempt  from  Commission 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act.  In  support  of  its  claim 
that  the  facilities  are  gathering,  KNGG 
indicates  that  the  subject  facilities  are 
short  in  length,  small  in  diameter,  web¬ 
like  in  configuration,  and  located 
entirely  within  the  production  area.  It  is 
also  indicated  that  the  facilities  operate 
at  a  rang#  of  between  100  and  180  psig 
and  are  attached  to  approximately  700 
wells  throughout  the  system.  KNGG  also 
states  that  the  gas  gathered  in  the  system 
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is  delivered  into  four  small  field 
compressors  which  boost  the  pressure  of 
the  gas  sufficiently  to  enter  Williston’s 
facilities.  In  addition,  KNGG  states  that 
the  dehydration  plants  located  in  the 
system  perform  dehydration  required  to 
meet  Williston’s  quality  requirements. 

Comment  date:  May  24, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  K  N  Interstate  Gas  Transmission  Co. 

(Docket  No.  CP94^30-000l 

Take  notice  that  on  April  29, 1994,  K 
N  Interstate  Gas  Transmission  Co.  (KNI), 
P.O.  Box  281304,  Lakewood,  Colorado 
80228,  filed  an  application  in  Docket 
No.  CP94-430-000  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for  an  order 
permitting  and  approving  the 
abandonment  of  facilities  constituting 
its  Bowdoin  Gathering  System  located 
in  Phillips  and  Valley  Counties, 

Montana  by  transfer  to  its  affiliate  K  N 
Gas  Gathering,  Inc.,  (KNGG),  its  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

KNI  requests  the  Commission  to 
authorize  the  abandonment,  by  transfer 
to  KNGG,  the  Bowdoin  Gathering 
System,  consisting  of  the  following 
facilities: 

•  76.23  miles  of  2-inch  pipeline; 

•  0.25  miles  of  3-inch  pipeline; 

•  286.71  miles  of  4-inch  pipeline; 

•  69.12  miles  of  6-inch  pipeline; 

•  11.45  miles  of  8-inch  pipeline; 

•  26.16  miles  of  10-inch  pipeline; 

•  25.58  miles  of  12-inch  pipeline; 

•  3.60  miles  of  14-inch  pipeline; 

•  compression  facilities  consisting  of 
one  115  horsepower  unit,  two  140 
horsepower  units,  and  one  60 
horsepower  unit  and; 

•  various  valves,  regulators, 
dehydrators,  meters  and  miscellaneous 
appurtenant  facilities. 

KNI  indicates  that  the  Bowdoin 
System  constitutes  its  sole  remaining 
gathering  facility  and  is  isolated  and 
distant  from  its  other  facilities.  Also, 
KNI  states  it  currently  uses  the  facility 
only  to  gather  third  party  gas.  KNI  states 
that  it  would  transfer  the  facility  to 
KNGG  at  the  net  book  value  (estimated 
at  $10,209,655).  It  is  indicated  that 
KNGG  has  filed  concurrently  a  petition 
that  the  Commission  declare  the 
Bowdoin  Gathering  System  to  be 
gathering  facilities  exempt  from 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act. 

Comment  date;  May  24, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11370  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  6717-01-P 


[Docket  No.  CP94-362-000,  et  al.] 

Transcontinental  Gas  Pipe  Line 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

May  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Transcontinental  Gas  Pipe  Line  Corp. 
and  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP94-362-000) 

Take  notice  that  on  April  15, 1994,  as 
supplemented  on  April  28, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251-1396.  and 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed,  in  Docket  No.  CP94- 
362-000,  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission’s 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  of  the 
exchange  of  natural  gas  under  TGPL’s 
Rate  Schedule  X-62  and  Tennessee’s 
Rate  Schedule  X-37,  all  as  more  fully 
set  forth  in  the  application. 

TGPL  and  Tennessee  state  that  by 
order  issued  March  26, 1973,  in  Docket 
No.  CP73-193-000,  they  were 
authorized  to  exchahge  up  to  1,500  Mcf 
of  gas  per  day,  plus  additional  volumes 
which  were  available  and  which  could 
be  accommodated  in  the  pipeline 
facilities,  for  an  initial  term  of  one  year 
and  month  to  month  thereafter.  TGPL 
and  Tennessee  maintain  that  the 
exchange  arrangement  was  terminated 
pursuant  to  its  terms  by  Tennessee 
providing  to  TGPL  on  or  about 
September  28, 1977,  written  notice  of 
Tennessee’s  election  to  terminate  such 
arrangement.  TGPL  and  Tennessee 
assert  that  no  exchange  services  have 
been  provided  under  the  exchange 
arrangement  since  prior  to  November 
25, 1978.  Therefore,  TGPL  and 
Tennessee  state  that  they  are  requesting 
authorization  to  abandon  the  exchange 
service. 

TGPL  and  Tennessee  state  that  they 
do  not  propose  to  abandon  any  facilities 
pursuant  to  the  instant  application. 
They  further  state  that  no  service  to  any 
of  their  other  customers  will  be  affected 
by  the  abandonment  authorization 
requested  herein. 

Comment  date:  May  25, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP94-394-0001 

Take  notice  that  on  April  29, 1994, 

•  Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
394-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon  a 
sales  tap  located  in  Calcasieu  Parish, 
Louisiana,  under  Tennessee’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
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413-GOO  pursuant  to  section  7  of  the 
Natural  Gas  Ax:t.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  requests  authorization  to 
abandon  and  remove  the  sales  tap,  the 
related  valve  assembly  and  above 
ground  appurtenances.  The  sales  tap 
was  used  for  a  direct  sale  of  natural  gas 
for  irrigation  purposes.  Tennessee  states 
that  the  tap  has  been  inactive  for  some 
time  and  that  the  customer  previously 
serviced  by  the  tap  has  consented  in 
writing  to  the  abandonment  and 
removal  of  the  tap. 

Comment  date:  June  20, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP94-396-G001 

Take  notice  that  on  April  29, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  P.O.  Box  2511,  Houston, 
Texas  77252-2511,  filed  in  Docket  No. 
CP94-396-000  a  request  pursuant  to 
§§  157.205(b)  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for 
Mississippi  Valley  Gas  Company 
(MVG),  under  Tennessee’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
infection. 

Tennessee  states  that  MVG  proposed 
that  Tennessee  construct  the  delivery 
point  to  enable  MVG  to  source  its  gas 
under  one  or  more  of  Tennessee’s 
existing  contracts  under  Rate  Schedule 
IT.  Such  gas  would  be  transported 
pursuant  to  authority  granted  Tennessee 
in  Docket  No.  CP87-115  on  June  18, 
1987.  and  §  284.223  of  the  regulations, 
and  under  Tennessee’s  Rate  ^hedule 
IT. 

Tennessee  proposes  to  install,  own, 
operate  and  maintain  one  four-inch  hot 
tap  assembly  and  DAC,  at  M.P.  541- 
1+0.02  in  Lauderdale  County, 
Mississippi.  It  is  indicated  that  the  gas 
quantity  that  Tennessee  proposes  to 
deliver  to  MVG  at  the  delivery  point  is: 
up  to  40,000  Dth  per  day;  and  up  to 
14,600,000  Dth  per  year.  It  is  stated  that 
Tennessee’s  cost  associated  with  this 
new  delivery  point  is  $31,700, 100% 
reimbursable  by  MVG. 

Tennessee  states  that  the  total 
quantities  to  be  delivered  from  MVG 
will  not  exceed  the  total  quantities 
authorized.  Tennessee  asserts  that  the 
establishment  of  the  proposed  delivery 
point  is  not  prohibited  by  Tennessee’s 


tariff,  and  that  it  has  sufficient  capacity 
to  accomplish  the  deliveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvantage  to  any  of 
Tennessee’s  other  customers. 

Comment  date:  June  20, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Arkla  Energy  Resources  Co. 

[Docket  No.  CP94-401-000! 

Take  notice  that  on  April  29, 1994, 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-401-000  a  request  pursuant  to 
§§  157.205. 157.211  and  157.112  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211,  and  157.212)  for  authorization 
to  upgrade  two  existing  meter  stations 
for  increased  deliveries  to  Arkansas 
Louisiana  Gas  Company  (ALG)  and  to 
operate  one  existing  tap  for  an  initial 
deliver)'  of  gas  to  ALG  for  resale  to  a 
consumer  other  than  the  right-of-way 
grantor  for  which  the  tap  was  originally 
installed  under  AER’s  blanket  certificate 
issued  in  Docket  No.  CP82-384-000,  et 
al,  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  proposes  to  (1)  upgrade  an 
existing  2-inch  tap  and  1-inch  U-Shape 
meter  station  currently  serving  ALG  to 
a  2-inch  L-Shape  meter  station  on  AER’s 
Line  LM-1.  Section  10,  Towntiship  2 
South,  Range  14  West.  Saline  County, 
Arkansas,  for  increased  service  to  ALG’s 
Rural  Extension  No.  1233,  (2)  upgrade 
an  existing  1-inch  tap  and  1-inch  meter 
station  currently  serving  an  ALG 
domestic  customer  to  a  2-inch  U-Shape 
meter  station  on  AER’s  Line  B,  Section 
16,  Township  8  North,  Range  22  West, 
Johnson  County.  Arkansas  to  service 
ALG’s  new  Rural  Extension  No.  1333, 
and  (3)  to  operate  an  existing  1-inch 
domestic  tap  to  AER’s  Line  AM^7, 
Obadiah  Hendricks  Survey  A-57,  Camp 
County,  Texas  for  initial  service  to 
ALG’s  new  domestic  customer.  Mack 
Carpenter.  The  total  estimated  increased 
sales  is  29,085  Mcf  annually  and  316 
Mcf  on  a  peak  day.  AER  estimates  the 
total  cost  of  construction  to  be  $26,051 
which  will  be  reimbursed  by  ALG. 

Comment  date:  June  20. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Para^aphs 

F,  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 


Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11371  Filed  5-10-94;  8;45  am[ 
BILLING  CODE  6717-01-P 
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Federal  Register  / 


[Project  No.  11320-001  Montana] 

Hydrogroup,  inc.;  Surrender  of 
Preliminary  Permit 

May  5. 1994. 

Take  notice  that  Hydrogroup,  Inc., 
Permittee  for  the  Moose  Creek  Project 
No.  11320,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 

11320  was  issued  February  8, 1993,  and 
would  have  expired  January  31, 1996. 

The  project  would  have  been  located 
within  Gallatin  National  Forest,  on 
Moose  Creek,  in  Gallatin  County, 
Montana. 

The  Permittee  filed  the  request  on 
April  25, 1994,  and  the  preliminary 
permit  for  Project  No.  11320  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11372  Filed  5-10-94;  8:45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  RP91-41-022] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1994. 

Take  notice  that  on  May  2, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  April  18, 
1994: 

Substitute  First  Revised  Sheet  No.  64 
Substitute  First  Revised  Sheet  No.  65 

Columbia  states  that  it  proposes  to 
modify  and  supplement  its  March  18, 
1994  filing  in  Docket  No.  RP91-41,  et 
al.,  to  reflect  the  elimination  of  netting 
the  Over/Under  amounts  applicable  to 
Texas  Gas  Transmission  Corporation’s 
(Texas  Gas)  Docket  No.  RP91-61,  as 
these  amounts  were  netted  against  the 
refunds  made  by  Columbia  on  April  21, 
1994.  Columbia  states  that  the  tariff 
sheets  filed  herein  reflect  only  the 
additional  billing  approved  by  the 
Commission’s  April  14, 1994,  order  in 
this  docket. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia’s  firm 
customers,  interested  state 
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commissions,  and  to  each  of  the  parties 
set  forth  in  the  official  service  list  in 
these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  12, 1994,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia’s  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-11373  Filed  5-10-94;  8:45  ami 
BILLING  CODE  «717-01-M 


[Docket  No.  RP94-1 58-002] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5. 1994. 

Take  notice  that  on  May  2, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No, 

1,  to  be  effective  April  1, 1994: 

Substitute  Original  Sheet  No.  96 
Substitute  Original  Sheet  No.  97 
First  Revised  Sheet  No.  460 

Columbia  states  that  it  tendered  this 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  order  issued  March  31, 
1994  (order)  in  Docket  No.  RP94-158, 
which  required,  inter  alia,  that 
Columbia  file  (i)  tariff  sheets  which 
provide  an  opportunity  to  elect 
extended  amortization  periods  of  up  to 
three  years  for  the  Account  191  direct 
billing;  (ii)  an  explanation  for  exceeding 
the  three  percent  level  in  the  third  test 
interval  of  the  assessment  test;  (iii)  a 
Schedule  A  in  the  same  format  as 
prescribed  in  FERC  Form  No.  542-PGA 
(Revised);  and  (iv)  an  explanation  of  the 
$11  million  adjustment  booked  in 
November  1993.  The  order  also  required 
Columbia  to  remove  the  T&E 
adjustments  from  the  instant  direct 
billing.  Columbia  has  filed  a  petition  for 
rehearing  of  this  issue.  The  order  also 
provided  for  a  customer  review  process. 
Columbia  believes  it  has  provided  all 
data  needed  to  make  an  assessment  of 
the  filing. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company’s 
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jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 

Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  May  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia’s  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11374  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  CP94-395-000] 

Columbia  Gulf  Transmission  Co.; 
Application 

May  5, 1994. 

Take  notice  that  on  April  29, 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  1700  MacCorkle 
Avenue,  S.E.,  Charleston,  West  Virginia 
25314-1599,  filed  in  Docket  No.  CP94- 
395-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  a  natural  gas 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  it  proposes 
to  abandon,  effective  November  1, 1994, 
a  natural  gas  transmission  service 
provided  by  Columbia  Gulf  to  Columbia 
Gas  Transmission  Corporation 
(Columbia  Gas)  under  Columbia  Gulfs 
Rate  Schedule  T-1.  Columbia  Gulf 
further  states  that  Columbia  Gas  will  no 
longer  need  this  transportation  service 
from  Columbia  Gulf  and  therefore 
advised  Columbia  Gulf  by  notice  dated 
April  27, 1993,  of  the  cancellation  of  the 
agreement  effective  November  1, 1994. 

Columbia  Gulf  says  that  it  does  not 
propose  to  abandon  any  facilities  as  a 
result  of  the  authorization  requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  26, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
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under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  p>arties  to  the  proceeding. 

Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  h^ing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  ^mmission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  tinne  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashetl. 

Secretary. 

IFR  Doc.  94-11375  Filed  5-10-94;  8:45  amj 
BILUNG  CODE  6717-01-M 


(Docket  No.  TM94-4-34-000] 

Florida  Gas  Transmission  Ca; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5. 1994. 

Take  notice  that  on  May  2. 1994. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet,  to  become  effective  June  1. 
1994: 

Third  Revised  Sheet  No.  8A 

FGT  states  that  the  tariff  sheet 
referenced  above  is  being  filed  pursuant 
to  Section  25  (Flowthrough  Billing 
Mechanism)  of  the  General  Terms  and 
Conditions  of  FGT’s  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Section  25 
sets  forth  the  mechanism  by  whidh  FGT 
is  permitted  to  flow  through  fixed 
charge  allocations  of  buy-out  and  buy¬ 
down  costs  billed  to  FGT  by  Southern 
Natural  Gas  Company  (Southern).  This 
mechanism  was  approved  by 
Commission  Order  dated  June  16. 1989. 
in  Docket  No.  RP89— 44-001. 


FGT  further  states  that  it  is 
suspending  its  Annual  Unit  Take-or-Pay 
Surcharge  effective  June  1, 1994, 
because  of  the  cessation  of  Southern’s 
fixed  charge  al)ocatt(»is  to  PGT  after 
May,  1994.  Because  of  the  suspension 
by  the  FERC  of  procedural  schedules  in 
the  proceedings  affecting  Southern’s 
allocations  of  fixed  charges  and  the 
absence  of  actual  information  regarding 
April  and  May.  1994,  throughput  and 
recoveries,  FGT  states  that  it  will  make 
a  supplemental  filing  within  ninety  (90) 
days  of  the  end  of  the  Annual  Recovery 
Period  ending  May  31, 1994  and  make 
any  related  tariff  changes  at  that  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accord^ce  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-11376  Filed  5-10-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


Iroquois  Gas  Transmission  System, 
L.P.;  Motion  To  Make  Tariff  Sheets 
Effective 

[Docket  No.  RP94-72-003] 

May  5, 1994. 

Take  notice  that  on  April  29, 1994, 
Iroquois  Gas  Transmission  System,  L.P., 
(Iroquois),  filed  a  motion  requesting  that 
the  revised  tariff  sheets  listed  in 
appendix  A  of  the  motion  be  made 
effective  on  June  1, 1394. 

Iroquois  states  that  all  of  the  tariff 
sheets  listed  on  appendix  A  of  the 
motion  have  been  previously  filed  in 
this  proceedii^,  with  the  exception  of 
the  three  substitute  tariff  ^eets  attached 
to  the  filing.  «vhich  update  tariff  sheets 
originally  filed  on  December  1, 1993. 

Iroquois  states  that  it  has  served  the 
filing  upon  each  person  designated  on 
the  o^ial  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 


Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  w'ith  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-11377  Filed  5-10-94;  8  45  am] 
BILUNG  CODE  6717-01-M 


(Docket  No.  CP90-454-005] 

Midwest  Gas  Storage  (nc.;  Rling 
May  5.  1994 

Take  notice  that  on  April  29. 1994, 
Midw'est  Gas  Storage  Inc.  (MidwestJ, 
13100  Southwest  Highw'ay,  Palos  Park, 
Illinois  60464,  filed  in  Docket  No. 
CP90-454-005  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Original  Sheet  No.  3  with  a  proposed 
effective  date  of  May  15, 1994. 

Midwest  states  that  a  scaled  map  of 
Midwest's  system  is  being  filed  in 
substitution  of  the  version  filed  on  April 
8, 1994  in  Docket  No.  CP90-454-004.  et 
aJ. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure;  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  May  12, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-11378  Filed  5-10-94;  8:45  ami 
BILUNC  CODE 
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[Docket  No.  EG94-68-000] 

SEI  Holdings  VHI,  Inc.;  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

May  5, 1994. 

On  April  29, 1994,  SEI  Holdings  VIII, 
Inc.  (“Applicant”)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  operator  (“EWG”)  status 
pursuant  to  part  365  of  the 
Commission’s  regulations. 

The  Applicant  intends  to  indirectly 
own  and  operate  an  eligible  facility,  as 
defined  in  Section  32(a)(2)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("PUHCA”),  to  be  located  in  Monterrey, 
in  the  State  of  Nuevo  Leon,  Mexico 
through  its  affiliate  Energia  de  Nuevo 
Leon,  S.A.  de  C.V.  The  facility  is 
scheduled  to  be  completed  by 
September  1, 1996.  The  Facility  will  be 
an  approximately  220  MW  combined- 
cycle  cogeneration  facility  that  will  be 
gas  fired,  with  fuel  oil  as  a  back-up. 

In  addition,  the  Applicant  intends  to 
engage  in  project  development  activities 
on  its  own  behalf  associated  with  the 
acquisition  of  ownership  interests  in 
additional  facilities  or  entities  that  meet 
the  criteria  for  eligible  facilities  and/or 
EWGs  set  out  in  Section  32  of  PUHCA. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214.).  llie  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  27, 1994  and  must  be  served  on  the 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Qjmmission  and  are 
available  for  public  inspection. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  94-11327  Filed  5-10-94;  8:45  ami 
BILUNO  COOC  C717-01-M 


[Docket  No.  EG94-6(K>00I 

SEI  Beteltigungs  GmbH,  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

May  5, 1994. 

On  April  29. 1994,  SEI  Beteiligungs 
GmbH  (“Applicant”)  filed  with  the 


I 
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Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  (“EWG”) 
status  pursuant  to  part  365  of  the 
Commission’s  regulations. 

The  Applicant  intends  to  indirectly 
own  and  operate  an  eligible  facility,  as 
defined  in  section  32(a)(2)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(“PUHCA”),  to  be  located  in  Monterrey, 
in  the  State  of  Nuevo  Leon,  Mexico 
through  its  affiliate  Energia  de  Nuevo 
Leon,  S.A.  de  C.V.  The  facility  is 
scheduled  to  be  completed  by 
September  1, 1996.  The  Facility  will  be 
an  approximately  220  MW  combined- 
cycle  cogeneration  facility  that  will  be 
gas  fired,  with  fuel  oil  as  a  back-up. 

In  addition,  the  Applicant  intends  to 
engage  in  project  development  activities 
on  its  own  behalf  associated  with  the 
acquisition  of  ownership  interests  in 
additional  facilities  or  entities  that  meet 
the  criteria  for  eligible  facilities  and/or 
EWGs  set  out  in  Section  32  of  PUHCA, 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procediue  (18  CFR  385.211  and  18  CFR 
385.214).  Tlie  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
May  27, 1994,  and  must  be  served  on 
the  Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
the  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-11326  Filed  5-10-94;  8:45  am) 
BILUNQ  COOC  Cn7-01-M 


[Docket  No.  RP94-22S-001] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1994. 

Take  notice  that  on  May  2, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet: 

Substitute  Fifth  Revised  Sheet  No.  10 

Texas  Gas  states  that  the  revised  tariff 
sheet  is  being  filed  to  correct  an  error  on 
Fifth  Revised  Sheet  No.  10  which  was 


a  part  of  Texas  Gas’  April  29, 1994, 
filing  to  recover  ninety  percent  (90%)  of 
its  Gas  Supply  Realignment  Costs  from 
its  firm  transportation  customers  and 
ten  percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  interruptible 
transportation  customers,  and  is  being 
designated  as  Substitute  Fifth  Revised 
Sheet  No.  10. 

Texas  Gas  requests  an  effective  date  of 
June  1, 1994,  for  the  proposed  tariff 
sheet. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  May  12, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-11379  Filed  5-10-94;  8.45  am] 
BiUJNO  COOC  STIT-Ot-M 


Office  of  Policy,  Planning  and 
Program  Evaluation 

DOE  Headquarters  Washington  DC 
Chicago  Operations  Office 

AGENCY:  Department  of  Energy. 

ACTION:  Acceptance  of  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Policy,  Planning  and 
Program  Evaluation,  through  the 
Chicago  Operations  Office,  annovinces 
that  it  intends  to  award  a  grant  to  the 
Western  Interstate  Energy  Board  (WINB) 
of  Denver,  Colorado.  The  proposed 
award  meets  the  criteria  in  10  CFR 
600.14  (d)  and  10  CFR  600.14  (e).  The 
financial  assistance  is  for  support  of  the 
Western  Interstate  Energy  Board 
workshop  on  the  Linkage  Between 
Western  Utility  Integrated  Resource 
Planning  (IRP)  and  Regional 
Transmission  Planning  in  a  Competitive 
Environment.  The  workshop  will  be 
hosted  at  WINB  facilities,  and  is 
scheduled  for  the  May  30, 1994  thru 
December  31, 1994  timeframe. 
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SUPPLEMENTARY  INFORMATION:  The 
workshop  will  be  attended  by  Western 
State  representatives,  and  2  Canadian 
provinces  from  western  public  utility 
commissions.  The  workshop  will 
consist  of  state  facility  siting  agencies, 
governors’  energy  agencies;  and  will 
address  important  issues  relating  to  the 
Energy  Policy  Act  of  1992,  particularly 
Title  VII.  The  objectives  of  the 
conference  are; 

a.  Improve  the  understanding  of  the  types 
of  linkages  (or  lack  of  linkages)  between 
utility-specific  IRP,  state  facility  siting,  and 
regional  transmission  planning  given  (1)  the 
current  level  of  competition,  (2)  increased 
wholesale  competition  and  (3)  retail 
competition. 

b.  Identifying  opportunities  to  enhance 
coordination  of  utility-specific  IRP  and  state 
facility  siting  with  regional  transmission 
planning. 

c.  Improving  the  understanding  of  the 
influence  of  competition  on  utility-specific 
IRP  in  terms  of  planning  objectives,  planning 
processes,  plan  outputs  and  plan 
implementations,  and  identify  potential 
changes  to  utility-specific  IRP  to  allow  IRP  to 
meet  planning  objectives  in  a  competitive 
environment. 

Results  of  this  workshop  will  assist 
the  western  utilities  and  consumers  in 
the  area  by  fostering  utility  cooperation. 
The  proposed  project  will  improve  the 
understanding  of  the  types  of  linkages 
between  utility  and  specific  IRP,  state 
facility  siting,  and  regional  transmission 
planning,  identify  the  opportunities  to 
better  coordinate  utility  specific  IRP  and 
improve  the  understanding  of  the  effect 
of  competition  on  utility-specific  IRP 
and  the  changes  in  IRP  required  by  a 
more  competitive  environment.  Results 
will  favorably  impact  the  cost  for 
producing  and  transmission  of 
electricity,  and  the  general  public 
should  gain  with  lower  costs  to  electric 
utilities. 

The  DOE  will  provide  funds  in  the 
amount  of  $25,000.00,  and  the  Western 
Interstate  Energy  Board  will  provide 
$25,636.00  for  the  7  months  project 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Shedrick,  PO-30,  U.S. 
Department  of  Energy,  1000 
Independence  SW.,  Washington,  DC 
20585,  (202)  586-3195. 

Issued  in  Chicago,  Illinois,  on  April  22, 
1994. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
Administration. 

[FR  Doc.  94-11426  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  e450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4883-31 

Campo  Band  of  Mission  Indians; 
Tentative  Adequacy  Determination  of 
Tribal  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  the 
Campo  Band  of  Mission  Indians  for  full 
program  adequacy  determination, 
public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs. 
EPA  believes  that  adequate  authority 
exists  under  RCRA  to  allow  Tribes  to 
seek  an  adequacy  determination  for 
purposes  of  sections  4005  and  4010. 

Under  separate  authority  of  the  Clean 
Air  Act,  EPA  is  reviewing  an 
application  for  a  non-attainment  area 
permit  to  construct  a  proposed  MSWLF 
on  the  Campo  Reservation.  There  will 
be  a  separate  public  comment  period 
and  decision  on  that  application. 

The  Campo  Band  of  Mission  Indians 
(“Campo  Band”)  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
the  Campo  Band’s  MSWLF  application 
and  has  made  a  tentative  determination 
of  adequacy  for  those  portions  of  the 
Campo  Band’s  MSWLF  permit  program 
that  are  adequate  to  assure  compliance 
with  the  revised  MSWLF  Criteria.  These 
portions  are  described  later  in  this 
notice.  The  Campo  Band  has  drafted 
revisions  to  the  remainder  of  its  permit 
program  to  assure  complete  compliance 
with  the  revised  MSWLF  Criteria  and 
gain  full  approval.  EPA  has  determined 
that  the  Campo  Band’s  revised 
requirements  and  emergency 
regulations,  if  fully  adopted  and 
affirmed  before  EPA  makes  a  final 
determination,  would  be  adequate  to 
ensure  compliance  with  the  Federal 
Criteria. 


Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  any 
determination  to  approve  a  Tribe’s 
MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
tentative  determination.  Details  appear 
below  in  the  DATES  section.  The  Campo 
Band’s  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

DATES:  All  comments  on  the  Campo 
Band’s  application  for  a  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  July  14, 1994.  A 
public  hearing  is  scheduled  for  7  p.m. 
to  9  p.m,  June  30, 1994  in  Alpine, 
California.  An  open  house  is  scheduled 
for  3  p.m.  to  6  p.m.  on  June  30, 1994  in 
Alpine  to  give  the  public  an  opportunity 
to  discuss  the  tentative  approval  before 
the  hearing.  At  the  hearing,  EPA  may 
limit  oral  testimony  to  five  minutes  per 
speaker,  depending  on  the  number  of 
commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  at  the  hearing  on 
June  30, 1994.  The  hearing  may  adjourn 
earlier  than  9  p.m.  if  all  of  the  speakers 
deliver  their  comments  before  that  hour. 
Representatives  of  the  Campo  Band  of 
Mission  Indians  will  be  present  at  the 
open  house  and  the  public  hearing  held 
by  EPA  on  this  subject. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Christiane  Camp,  Mail 
Code  H-3-1,  US  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

The  public  hearing  will  be  held  at  the 
Alpine  Elementary  School  Auditorium, 
1850  Alpine  Blvd.,  Alpine,  California 
91901.  The  open  house  will  be  held  at 
the  Alpine  Elementary  School 
Auditorium.  Copies  of  the  Campo 
Band’s  application  for  adequacy 
determination  are  available  at  the 
following  addresses  for  inspection  and 
copying:  Campo  Environmental 
Protection  Agency,  Campo  Tribal  Hall, 
BIA  Route  10,  Highway  94,  Campo, 
California,  91906,  telephone  (619)  478- 
9369,  from  9  a.m.  to  4  p.m.  Mondays 
through  Fridays;  Campo  Public  Library, 
31466  Highway  94,  Campo,  California, 
91906,  telephone  (619)  478-5945,  from 
9  a.m.  to  1  p.m.  and  1:30  to  4 
Wednesdays,  and  9  a.m.  to  1  p.m. 
Fridays  and  Saturdays;  US  EPA  Region 
9  Library,  75  Hawthorne  Street,  13th 
Floor,  San  Francisco,  California,  94105, 
telephone  (415)  744-1510,  from  9  a.m. 
to  5  p.m.  Mondays  through  Fridays. 

FOR  FURTHER  INFORMATION  CONTACT:  US 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  Attn:  Ms. 
Christiane  Camp,  Mail  Code  H-3-1, 
telephone  (415)  744-2097. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Solid  Waste  Permit  Program  Criteria 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  42 
U.S.C.  6941-6949(a),  requires  States 
(and,  as  discussed  below,  allows  Indian 
Tribes)  to  develop  permitting  programs 
to  ensure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Subtitle 
D  also  requires  in  section  4005  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  EPA 
has  drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve.  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State/TYibal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

^A  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 
to  imp>ose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  must  also 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)(1)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 


EPA  is  further  requesting  Tribes  to 
provide  a  statement  of  legal  authority 
from  the  Tribal  Attorney  Genera)  or  its 
equivalent  demonstrating  that  the  Tribe 
has  adequate  jurisdiction  to  regulate  the 
MSWLFs  on  the  reservation.  In 
addition,  EPA  is  requesting  a  Tribe 
seeking  program  approval  to 
demonstrate  that  it:  (1)  Is  federally 
recognized;  (2)  has  a  government 
exercising  substantial  duties  and 
powers;  and  (3)  is  capable  of 
administering  a  permit  program.  If  the 
Tribe  has  already  demonstrated  to  EPA 
that  it  meets  the  first  two  of  these 
criteria  in  the  context  of  the  approval  to 
operate  another  EPA  program,  it  need 
not  do  so  again. 

EPA  is  also  requesting  Tribes  to 
provide  an  explanation  of  the 
jurisdiction  and  responsibilities  of  all 
Tribal  program  implementing  agencies 
(including  any  State  agency  acting 
pursuant  to  an  agreement  with  the 
Tribe)  and  designation  of  a  lead  agency 
to  facilitate  communications  between 
EPA  and  the  Tribe.  These  requests 
reflect  the  criteria  used  in  other 
environmental  statutes  to  assess 
whether  Tribes  may  apply  for  program 
approval.  If  a  Tribe  has  already 
provided  information  and/or  a  legal 
statement  on  the  Tribe’s  jurisdiction  and 
capability  to  operate  another  EPA 
program,  EPA  requests  the  Tribe  to 
provide  only  those  additional  material 
necessary  to  support  its  application  for 
MSWLF  permit  program  approval. 

EPA  Regions  will  determine  whether 
a  Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States/ 
Tribes  to  meet  all  of  these  requirements 
for  all  elements  of  a  MSWLF  program 
before  it  gives  full  approval  to  a  MSWLF 
program.  EPA  plans  to  provide  more 
specific  criteria  for  this  evaluation  when 
it  proposes  the  State/Tribal 
Implementation  Rule. 

2.  Tribal  Programs 

EPA  is  extending  to  Tribes  the  same 
opportunity  to  apply  for  permit  program 
approval  as  is  available  to  States. 
Providing  Tribes  with  the  opportunity 
to  apply  for  adequacy  for  purposes  of 
adopting  and  implementing  MSWLF 
permit  programs  is  consistent  with 
EPA’s  Indian  Policy.  This  Policy, 
formally  adopted  in  1984,  recognizes 
Tribes  as  the  primary  sovereign  entities 
for  regulating  the  reservation 
environment  and  commits  the  Agency 
to  working  with  Tribes  on  a 
“govemment-to-govemment”  basis  to 
effectuate  that  recognition.  A  major  goal 
of  EPA’s  Indian  Policy  is  to  eliminate  all 
statutory  and  regulatory  barriers  to 
Tribal  assumption  of  Federal 


environmental  programs.  Today’s 
tentative  determination  to  approve  a 
Tribal  MSWLF  permit  program 
represents  another  facet  of  the  Agency’s 
continuing  commitment  to  the 
implementation  of  this  long-standing 
policy. 

EPA’s  interpretation  of  RCRA  is 
governed  by  the  principles  of  Chevron, 
USA  V.  NRDC,  467  U.S.  837  (1984). 

Where  Congress  has  not  explicitly  stated 
its  intent  in  adopting  a  statutory 
provision,  the  Agency  charged  with 
implementing  that  statute  may  adopt 
any  interpretation  which,  in  the 
Agency’s  expert  judgment,  is  reasonable 
in  light  of  the  goals  and  purposes  of  the 
statute  as  a  whole.  Id.  at  844. 

Interpreting  RCRA  to  allow  Tribes  to 
apply  for  an  adequacy  determination 
satisfies  the  Chevron  test. 

States  generally  are  precluded  from 
enforcing  their  civil  regulatory  programs 
on  Tribal  lands,  absent  an  explicit 
Congressional  authorization  or  State- 
Tribal  agreement  to  do  so.  Cajifomia  v. 
Cabazon  Band  of  Mission  Indians,  480 
U.S.  202,  216  and  n.l8  (1987).  Yet. 
under  the  current  statutory  scheme,  EPA 
generally  is  precluded  from  enforcing 
the  MSWLF  criteria  as  well. 
Furthermore,  Congress  has  not  yet 
created  an  explicit  role  for  Tribes  to 
implement  the  Subtitle  D  program,  as  it 
has  done  under  most  other  major 
environmental  statutes  amended  since 
1986  (Safe  Drinking  Water  Act, 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  Clean  Water  Act,  Clean  Air  Act). 

RCRA  does  not  explicitly  define  a  role 
for  Tribes  under  sections  4005  and  4010 
and  reflects  an  undeniable  ambiguity  in 
Congressional  intent.  Indeed,  the  only 
mention  of  Tribes  anywhere  in  RCRA  is 
in  section  1004(13),  a  part  of  the 
definitions  of  key  terms  in  RCRA. 
Section  1004(13)  defines  the  term 
“municipality”  to  mean; 

a  city,  town,  borough,  county,  parish,  district 
or  other  public  body  created  by  or  pursuant 
to  State  law,  with  responsibility  for  the 
planning  or  administration  or  solid  waste 
management,  or  any  Indian  tribe  or 
authorized  tribal  organization  or  Alaska 
Native  village  or  organizationU 

Id.  (emphasis  added).  The  term 
“municipality”,  in  turn,  is  used  in 
sections  4008(a)(2)  and  4009(a)  of  RCRA 
with  reference  to  the  availability  of 
certain  Federal  funds  and  technical 
assistance  for  solid  waste  planning  and 
management  activities  by 
municipalities.  Thus,  Congress 
apparently  intended  to  m^e  explicit 
that  Tribes  could  receive  funds  and 
assistance  when  available  in  the  same 
manner  as  municipal  governments. 
However,  Congress  did  not  explicitly 
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recognize  any  other  role  for  Tribes 
under  other  provisions.  There  is  no 
accompanying  legislative  history  which 
explains  why  Tribes  were  included  in 
section  1004(13)  and  nowhere  else. 

EPA  does  not  believe  that  Congress, 
by  including  Tribes  in  section  1004(13), 
intended  to  prohibit  EPA  from  allowing 
Tribes  to  apply  for  an  adequacy 
determination  under  subtitle  D.  First  of 
all,  it  is  clear  that  Tribes  are  not 
“municipalities"  in  the  traditional 
sense.  Tribes  are  not  “public  bodies 
created  by  or  pursuant  to  State  law.” 
Indeed.  Tribes  are  not  subject  to  State 
law  except  in  very  limited 
circumstances.  Cabazon,  supra.  Indian 
Tribes  are  sovereign  governments  whose 
authority  is  subject  only  to 
Congressional  approval.  Worcester  v. 
Georgia,  31  U.S.  (10  Pet.)  515  (1832). 
There  is  no  indication  in  the  legislative 
history  that  Congress  intended  to 
abrogate  any  sovereign  Tribal  authority 
by  defining  them  as  “municipalities” 
under  RQ^,  i.e.,  that  Congress 
intended  section  1004(13)  to  subject 
Tribes  to  State  law  for  RCRA  purposes. 
Moreover,  it  is  a  well-established 
principle  of  statutory  construction  that 
Federal  statutes  which  might  arguably 
abridge  Tribal  powers  of  self- 
government  must  be  construed  narrowly 
in  favor  of  retaining  Tribal  rights.  F. 
Cohen,  Handbook  of  Federal  Indian 
Law,  224  (1981);  See,  e.g.,  Ramah 
Navajo  School  Board  v.  Bureau  of 
Revenue,  458  U.S.  832,  846  (1982). 

EPA  believes  that  inclusion  of  Indian 
Tribes  in  section  1004(13)  was  a 
definitional  expedient,  to  avoid  having 
to  include  the  phrase  “and  Indian  tribes 
or  tribal  organizations  or  Alaska  Native 
villages  or  organizations”  wherever  the 
term  “municipality”  appeared,  not  to 
change  the  sovereign  status  of  Tribes  for 
RCRA  purposes.  S^ond,  given  the 
limited  number  of  times  the  term 
“municipality”  appears  in  RCRA,  it 
does  not  appear  that  Congress  intended 
to  define  an  all-inclusive  role  for  Tribes 
for  all  potential  statute^  purposes. 

The  ambiguity  in  RCRA  regarding 
Indian  Tribes  also  is  evident  from  the 
structure  of  the  1984  Amendments.  As 
mentioned  earlier.  Congress  expressed  a 
strong  preference  for  a  State  lead  in 
ensuring  compliance  with  40  CFR  part 
258,  in  that  S^ion  4005(c)  allows  EPA 
to  enforce  the  criteria  only  after  a 
finding  of  inadequacy  of  the  State 
permit  program.  Yet,  the  legislative 
history  of  the  1984  Amendments  does 
not  suggest  that  Congress  intended  to 
authorize  States  to  implement  such 
programs  on  Tribal  lands  or  that 
Congress  intended  to  override  the 
general  legal  principle  that  States 
generally  are  precluded  from  such 


implementation.  Cf.  Washington  Dept, 
of  Ecology  V.  EPA,  752  F.2d  1465  (9th 
Cir.  1985)  (RCRA  Subtitle  C  does  not 
constitute  an  explicit  delegation  of 
authority  to  States  to  implement 
hazardous  waste  programs  on  Indian 
lands);  accord,  Nance  v.  EPA ',  645  F.2d 
701  (9th  Cir.  1981).  Thus,  Congress  has 
otherwise  put  States  in  a  primary  role 
for  the  MSWLF  pro^m,  yet  on  Indian 
lands  has  failed  to  define  how  Tribes 
participate  where  States  lack  authority. 
EPA  believes  it  necessary  to  harmonize 
the  conflicts  and  resolve  the  ambiguities 
created  by  these  provisions. 

EPA  concludes  that  interpreting 
Sections  4005, 4008,  and  4010  to  allow 
Indian  Tribes  to  seek  an  adequacy 
determination  is  reasonable.  Several 
factors  enter  into  this  determination. 
First,  as  discussed  in  the  previous 
paragraph,  this  approach  is  consistent 
with  subtitle  D  because  it  preserves 
Congressional  intent  to  limit  the  Federal 
government’s  role  in  MSWLF  programs. 
Absent  the  opportunity  to  seek  a 
determination  of  adequacy,  there  would 
be  few  or  no  adequate  permit  programs 
in  place  on  Indian  lands  (because  the 
State  lacked  the  authority  and  the  Tribe 
could  not  apply  for  program  approval), 
potentially  resulting  in  the  Federal 
government  assuming  a  substantial  role 
in  MSWLF  programs  by  having  EPA 
enforce  40  CFR  part  258  directly^. 

In  addition  to  expanding  the  Federal 
role,  failure  to  approve  Tribal  programs 
would  deny  Tribes  the  option  available 
to  approved  States  of  granting  their 
MSWLF  owners  and  operators 
flexibility  in  meeting  the  requirements 
of  40  CFR  part  258.  The  revised  Federal 
criteria  (40  CFR  part  258)  would  be 
implemented  without  benefit  of  an  EPA 
approved  permit  process.  All  MSWLFs 
on  Indian  Lands,  whether  Tribal  or 
private,  would  be  in  a  disadvantaged 
position  relative  to  other  MSWLFs, 
being  unable  to  take  advantage  of  the 
flexibility  that  Congress  built  into 
Sections  4005  and  4010  and  that  EPA 
has  incorporated  into  40  CFR  part  258. 
By  approving  Tribal  permit  programs, 
however,  MSWLFs  on  Indian  L^ds 
would  be  under  the  jurisdiction  of  the 
closest  sovereign  with  sufficient 
permitting  authority,  i.e.  the  Tribe. 

EPA,  in  accordance  with  its  Indian 
Policy,  has  worked  to  ensure  that 
Congress  revises  other  environmental 


'  By  today’s  action  EPA  does  not  intend  to 
prohibit  a  State  from  applying  for  approval  of  its 
MSWLF  program  extending  to  Indian  lands. 
However,  the  State  would  either  have  to  enter  into 
an  agreement  with  a  Tribe  or  show  the  existence  of 
specific  Congressional  authorization  or 
independent  civil  regulatory  authority  to  regulate 
these  landfills.  See,  e.g..  53  FR  43080  (1988) 
(Washington  application  to  regulate  UIC  wells  on 
Indian  lands). 


statutes  (e.g.,  the  Clean  Water  Act),  at 
the  earliest  opportunity  to  define 
explicitly  the  role  for  Tribes  under  these 
programs.  Yet,  EPA  also  has  stepped  in 
on  at  least  two  occasions  to  allow  Tribes 
to  seek  program  approval  despite  the 
lack  of  an  explicit  Congressional 
mandate.  Most  recently,  EPA  recognized 
Indian  Tribes  as  the  appropriate 
authority  under  the  Emergency  Plarming 
and  Community  Right-to-Know  Act 
(EPCRA),  despite  silence  on  the  Tribal 
role  under  EPCRA.  55  FR  30632  (1990). 
EPA  reasoned  that  since  EPCRA  has  no 
federal  role  to  backup  State  planning 
activities,  failure  to  recognize  Tribes  as 
the  authority  under  EP(ZRA  would  leave 
gaps  in  emergency  planning  on  Indian 
lands.  54  FR  13000-130001  (1989). 

EPA  filled  such  a  statutory  gap  much 
earlier  as  well,  even  before  development 
of  its  formal  Indian  Policy.  In  1974,  EPA 
promulgated  regulations  which 
authorized  Indian  Tribes  to  redesignate 
the  level  of  air  quality  applicable  to 
Indian  lands  under  the  Prevention  of 
Significant  Deterioration  (PSD)  program 
of  the  Clean  Air  Act  in  the  same  manner 
that  States  could  redesignate  for  other 
lands.  See  Nance  v.  EPA,  645  F.2d  701 
(9th  Cir.  1981)  (upholding  regulations). 
EPA  promulgated  this  regulation  despite 
the  fact  that  the  Clean  Air  Act  at  that 
time  made  no  reference  whatsoever  to 
Indian  Tribes  or  their  status  under  the 
Act.2 

One  Court  already  has  recognized  the 
reasonableness  of  EPA’s  actions  in 
filling  such  regulatory  gaps  on  Indian 
lands.  In  Nance,  supra,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit 
affirmed  EPA’s  PSD  redesignation 
regulations  described  in  the  previous 
paragraph.  The  Court  found  that  EPA 
could  reasonably  interpret  the  Clean  Air 
Act  to  allow  for  Tribal  redesignation, 
rather  than  allowing  the  States  to 
exercise  that  authority  or  exempting 
Indian  lands  from  the  redesignation 
process.  Id.  at  713. The  Court  noted  that 
EPA’s  rule  was  reasonable  in  light  of  the 
general  existence  of  Tribal  sovereignty 
over  activities  on  Indian  lands.  Id.  at 
714. 

Today’s  tentative  determination  to 
approve  a  tribal  MSWLF  permit 
program  is  analogous  to  the  rule  upheld 
in  Nance.  EPA  is  proposing  to  fill  a  gap 
in  jurisdiction  on  Indian  lands.  As  with 
the  redesignation  program,  without 
recognition  of  Tribal  MSWLF  programs, 
there  would  be  no  acceptable  way  to 
implement  at  the  Federal  level  a  key 


J  Congress  ratified  EPA’s  regulation  in  1977  by 
explicitly  authorizing  Tribes  to  inake  PSD 
redesignations:  the  1990  Amendments  to  the  Clean 
Air  Act  authorize  EPA  to  allow  Tribes  to  apply  for 
approval  to  implement  any  programs  EPA  deems 
appropriate. 
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statutory  provision,  i.e.,  the  MSWLF 
permitting  process. 

Furthermore,  the  case  law  supporting 
EPA’s  interpretation  is  even  stronger 
today  than  at  the  time  of  the  Nance 
decision.  First,  the  Supreme  Court 
reaffirmed  EPA’s  authority  to  develop 
reasonable  controlling  interpretations  of 
environmental  statutes.  Chevron,  supra. 
Second,  the  Supreme  Court  has 
emphasized  since  Nance  that  Indian 
Tribes  may  regulate  activities  on  land 
belonging  to  the  Tribe  or  held  by  the 
United  States  in  trust  for  the  Tribe. 
Montana  v.  United  States,  450  U.S.  544, 
557  (1981).  All  land  within  the  Campo 
Reservation  is  tribal  trust  land. 

In  the  case  of  MSWLFs,  EPA  believes 
that  improperly  maintained  MSWLFs 
would  not  be  protective  of  human 
health  (including  that  of  Tribal 
members)  and  the  environment 
(including  Indian  lands).  Tribes  are 
likely  to  be  able  to  assert  regulatory 
authority  over  landfills  on  tribal  lands 
to  protect  these  interests.  Allowing 
Tribes  to  seek  adequacy  would  reflect 
general  principles  of  Federal  Indian  law. 
Thus,  as  in  Nance,  EPA  believes  that 
allowing  Tribes  to  apply  for  program 
approval  reflects  the  sovereign  authority 
of  Tribes  under  Federal  law. 

To  have  its  MSWLF  permit  program 
deemed  adequate  by  EPA,  a  tribe  must 
have  adequate  authority  over  the 
regulated  activities.  Indian  reservations 
include  lands  owned  in  fee  by  non- 
Indians.  The  extent  of  Tribal  authority 
to  regulate  activities  by  non-Indians  on 
such  land  has  been  the  subject  of 
considerable  recent  discussion.  The  test 
for  civil  regulatory  authority  over 
norunember  lands  within  Indian 
reservations  was  stated  in  Montana  v. 
U.S.,  450  U.S.  544,  565-66  (1981) 
(citations  omitted): 

To  be  sure,  Indian  tribes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
tribe  may  regulate  *  •  •  the  activities  of 
non-members  who  enter  consensual 
relationships  with  the  tribe  or  its  members, 
through  commercial  dealing,  contracts, 
teases,  or  other  arrangements.  *  *  *  A  tribe 
may  also  retain  inherent  power  to  exercise 
civil  authority  over  the  conduct  of  non- 
Indians  on  fee  lands  within  its  reservation 
when  that  conduct  threatens  or  has  some 
direct  effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or  welfare  of 
the  tribe. 

In  Brendale  v.  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian 
Nation,  492  U.S.  408  (1989),  the  Court 
applied  this  test.  Both  the  State  of 
Washington  and  the  Yakima  Nation 
asserted  authority  to  zone  non-Indian 
real  estate  developments  on  two  parcels 
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within  the  Yakima  reservation,  one  in 
an  area  that  was  primarily  Tribal,  the 
other  in  an  area  where  much  of  the  land 
was  owned  in  fee  by  nonmembers. 
Although  the  Court  analyzed  the  issues 
and  the  appropriate  interpretation  of 
Montana  at  considerable  length,  the 
nine  members  split  4:2:3  in  reaching  the 
decision  that  the  Tribe  should  have 
exclusive  zoning  authority  over 
property  in  the  Tribal  area  and  the  State 
should  have  exclusive  zoning  authority 
over  non-Indian  owned  property  in  the 
fee  area. 

Specifically,  the  Court  recognized 
Tribal  authority  over  activities  that 
would  threaten  the  health  and  welfare 
of  the  Tribe,  492  U.S.  at  443-444 
(Stevens,  J.,  writing  for  the  Court):  id.  at 
449—450  (Blackmun,  J.  concurring). 
Conversely,  the  Court  found  no  Tribal 
jurisdiction  where  the  proposed 
activities  “would  not  threaten  the 
Tribe’s  •  *  *  health  and  welfare.”  Id.  at 
432  (White,  J.,  writing  for  the  Court). 
Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
in  its  result,  which  was  fully  consistent 
with  Montana  v.  United  States. 

In  evaluating  whether  a  Tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 
but  located  within  a  reservation,  EPA 
will  examine  the  Tribe’s  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale  and 
applicable  Federal  law.  The  extent  of 
such  Tribal  authority  depends  on  the 
effect  of  that  activity  on  the  Tribe.  As 
discussed  above,  in  the  absence  of  a 
contrary  statutory  policy,  a  Tribe  may 
regulate  the  activities  of  non-Indians  on 
fee  lands  within  its  reservation  when 
those  activities  threaten  or  have  a  direct 
effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or 
welfare  of  the  Tribe.  Montana,  450  U.S. 
at  565-66.  For  further  discussion  of  this 
issue  see  56  FR  64876. 

However,  in  Brendale  several  justices 
argued  that  for  a  Tribe  to  have  “a 
protectable  interest”  in  an  activity,  the 
activity’s  effect  should  be 
“demonstrably  serious  *  * 

Brendale,  492  U.S.  at  431  (White,  J.).  In 
addition,  in  a  more  recent  case 
involving  Tribal  criminal  jurisdiction,  a 
majority  of  the  Court  indicated  in  dicta 
that  a  Tribe  may  exercise  civil  authority 
“where  the  exercise  of  tribal  authority  is 
vital  to  the  maintenance  of  tribal 
integrity  and  self-determination.”  Duro 
V.  Beina,  110  S.Ct.  2053,  2061  (1990). 
See  also  Brendale,  492  U.S.  at  450 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  wWher  activities  “implicate  a 
significant  tribal  interest”);  id.  at  462 
(Blackmun,  J.)  (test  for  inherent  Tribal 
authority  whether  exercise  of  authority 
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“fundamental  to  the  political  and 
economic  security  of  the  tribe  *  *  *”). 

As  discussed  above,  the  Supreme 
Court,  in  recent  cases,  has  explored 
several  options  to  assure  that  the 
impacts  upon  Tribes  of  the  activities  of 
non-Indians  on  fee  land,  under  the 
Montana  test,  are  more  than  de  minimis, 
although  to  date  the  Court  has  not 
agreed,  in  a  case  on  point,  on  any  one 
reformulation  of  the  test.  In  response  to 
this  uncertainty,  the  Agency  will  apply, 
as  an  interim  operating  principle,  a 
formulation  of  the  standard  that  will 
require  a  showing  that  the  potential 
impacts  of  regulated  activities  of  non¬ 
members  on  the  Tribe  are  serious  and 
substantial. 

The  choice  of  an  Agency  operating 
principle  containing  this  standard  is 
taken  solely  as  a  matter  of  prudence  in 
light  of  judicial  uncertainty  and  does 
not  reflect  an  Agency  endorsement  of 
this  standard  per  se.  Moreover,  as 
discussed  below,  the  Agency  believes 
that  the  activities  regulated  under  the 
various  environmental  statutes  generally 
have  serious  and  substantial  impacts  on 
human  health  and  welfare.  As  a  result, 
the  Agency  believes  that  Tribes  usually 
will  be  able  to  meet  the  Agency’s 
operating  principle,  and  that  use  of  such 
a  test  by  the  Agency  should  not  create 
an  improper  burden  of  proof  on  Tribes 
or  create  the  administratively 
undesirable  result  of  checkerboarding 
reservations. 

Whether  a  Tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances.  Nonetheless,  the  Agency 
also  may  take  into  account  the 
provisions  of  environmental  statutes 
and  any  legislative  findings  that  the 
effects  of  the  activity  are  serious  in 
making  a  generalized  finding  that  Tribes 
are  likely  to  possess  sufficient  inherent 
authority  to  control  reservation 
environmental  quality.  See,  e.g.. 
Keystone  Bituminous  Coal  Ass’n  v. 
DeBenedictis,  480  U.S.  470,  476-77  and 
nn.6,  7  (1987).  As  a  result,  in  making  the 
required  factual  findings  as  to  the 
impact  of  a  solid  waste  activity  on  a 
particular  Tribe,  it  may  not  be  necessary 
to  develop  an  extensive  and  detailed 
record  in  each  case.  The  Agency  also 
may  rely  on  its  special  expertise  and 
practical  experience  regarding  the 
importance  of  solid  waste  management. 

The  Agency  believes  that 
Congressional  enactment  of  RCRA 
establishes  a  strong  Federal  interest  in 
effective  management  of  solid  waste. 
EPA  also  notes  that,  where  solid  waste 
affects  ground  water  which  has 
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pathways  that  allow  it  to  migrate 
readily,  it  w'ould  be  practically  very 
difficult  to  separate  out  the  effects  of 
solid  waste  disposal  on  non-Indian  fee 
land  within  a  reservation  from  those  on 
Tribal  portions.  In  other  words,  any 
environmental  impairment  that  occurs 
on,  or  as  a  result  of,  activities  on  non- 
Indian  fee  lands  is  very  likely  to  impair 
Tribal  lands.  This  also  suggests  that  the 
serious  and  substantial  effects  of  solid 
waste  within  the  non-Indian  portions  of 
a  reservation  are  very  likely  to  affect 
Tribal  health  and  welfare.  EPA  believes 
that  a  “checkerboard”  system  of 
regulation,  whereby  the  Tribe  and  State 
split  up  regulation  of  solid  waste  on  the 
Indian  Lands,  would  exacerbate  the 
difficulties  of  assuring  compliance  with 
RCRA  requirements. 

The  Agency  also  believes  that  the 
effects  on  Tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  Indian  Lands 
may  be  easier  to  establish  in  the  context 
of  environmental  regulation  than  with 
regard  to  zoning,  wUch  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  environmental  regulation  of  solid 
waste  under  RCRA.  The  Supreme  Court 
has  explicitly  recognized  such  a 
distinction:  “Land  use  planning  in 
essence  chooses  particular  uses  for  the 
land;  environmental  regulation  does  not 
mandate  particular  uses  of  the  land  but 
requires  only  that,  however  the  land  is 
used,  damage  to  the  environment  is  kept 
within  prescribed  limits,”  California 
Coastal  Comrn'n  v.  Granite  Hock  Co.. 

480  U.S.  572,  587  (1987).  The  Court  has 
relied  on  this  distinction  to  support  a 
finding  that  States  retain  authority  to 
cany  out  environmental  regulation  even 
in  cases  where  their  ability  to  carry  out 
general  land  use  regulation  is 
preempted  by  federal  law.  Id.  at  587-89. 

Furtner,  management  of  solid  waste 
serves  the  purpose  of  protecting  public 
health  and  safety,  which  is  a  core 
governmental  function,  whose  exercise 
is  critical  to  self-government.  The 
special  status  of  governmental  actions  to 
protect  public  health  and  safety  is  well 
established.^  By  contrast,  the  power  to 
zone  can  be  exercised  to  achieve 
purposes  which  have  little  or  no  direct 
nexus  to  public  health  and  safety.  See, 
e.g..  Brendale,  492  U.S.  at  420  n.5 
(White,  J.)  (listing  broad  range  of 
consequences  of  state  zoning  decision). 
Moreover,  solid  waste  may  affect  ground 
water,  which  is  mobile,  freely  migrating 
from  one  local  jurisdiction  to  another. 


'This  special  status  has  been  reaffirmed  by  all 
nine  justices  in  the  context  of  Fifth  Amendment 
takings  law.  See  Keystone  Bituminous  Coal  Ass'n  v. 
DeBenedictis.  460  U.S.  470.  491  n.  20  (1987);  id.  at 
512  (RehnquisC  C.|.,  dissenting). 


sometimes  over  large  distances.  By 
contrast,  zoning  regulates  the  uses  of 
particular  properties  with  impacts  that 
are  much  more  likely  to  be  contained 
within  a  given  local  jurisdiction. 

Operationally.  EPA’s  generalized 
findings  regarding  the  relationship  of 
solid  waste  management  to  Tribal  health 
and  welfare  will  affect  the  legal  analysis 
of  a  Tribal  submission  by,  in  effcH:t, 
supplementing  the  factual  showing  a 
Tribe  makes  in  applying  for  program 
approval.  Thus,  a  Tribal  submission 
regarding  jurisdiction  on  fee  lands  will 
need  to  make  a  relatively  simple 
showing  of  facts  that  there  is  or  may  be 
solid  waste  within  the  meaning  of 
Subtitle  D  on  the  reserv'ation  and  that 
the  Tribe  or  Tribal  members  could  be 
subject  to  exposure  to  that  waste.  The 
Tribe  also  must  explicitly  assert  that 
activities  of  non-Indians  regarding  that 
waste  would  have  a  serious  and 
substantial  effect  on  the  health  and 
welfare  of  the  Tribe.  Once  the  Tribe 
meets  this  initial  burden,  EPA  will,  in 
light  of  the  facts  presented  by  the  Tribe 
and  the  generalized  statutory  and 
factual  findings  regarding  the 
importance  of  solid  w^aste  discussed 
above,  presume  that  there  has  been  an 
adequate  showing  of  Tribal  jurisdiction 
on  fee  lands,  unless  an  appropriate 
governmental  entity  (e.g.,  an  adjacent 
Tribe  or  State)  demonstrates  a  lack  of 
jurisdiction  on  the  part  of  the  Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Tribes 
and  States  can  be  complex  and  difficult. 
However.  EPA’s  ultimate  responsibility 
is  protection  of  the  environment.  In 
view  of  the  mobility  of  environmental 
problems,  and  the  interdependence  of 
various  jurisdictions,  it  is  imperative 
that  all  affected  sovereigns  work 
cooperatively  for  environmental 
protection. 

For  purposes  of  this  determination. 
Tribe  is  defined  to  mean  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  w^hich  is 
recognized  by  the  Secretary  of  the 
Interior  or  Congress  and  which  exercises 
substantial  governmental  duties  and 
powers  over  any  area.  While  the 
definition  of  Tribes  in  today’s 
determination  does  not  explicitly 
include  Alaska  Native  Villages,  EPA  has 
not  determined  that  such  entities  are 
ineligible  to  apply  for  permit  program 
approval.  Alaska  Native  entities  (e.g., 
villages)  may  apply  for  permit  program 
approval.  Alasl^  Native  Villages  that 
demonstrate  that  their  permit  programs 
meet  the  requirements  of  today’s 
proposal  will  be  deemed  adequate. 


B.  Campo  Band  of  Mission  Indians 

On  February  15, 1994,  the  Campo 
Band  submitted  an  application  for 
adequacy  determination.  EPA  reviewed 
the  Campo  Band’s  application  and 
tentatively  determined  that  the 
following  portions  of  the  Tribe’s 
Subtitle  D  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria: 

1.  General  criteria  governing  scope 
and  applicability,  definitions,  and 
consideration  of  other  federal  laws  (40 
CFR  258.1,  258.2,  258.3): 

2.  Location  restrictions  for  airport 
safety,  floodplains,  wetlands,  fault 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  units  (40 
CFR  258.10,  258.11,  258.12,  258.13, 
258.14,  258.15,  and  258.16); 

3.  Operating  criteria  for  exclusion  of 
hazardous  waste,  cover  material 
requirements,  disease  vector  control, 
explosive  gases  control,  air  criteria, 
access  requirements,  run-on/run-off 
control  systems,  surface  water 
requirements,  liquids  restrictions,  and 
recordkeeping  requirements  (40  CFR 
258.20,  258.21,  258.22,  258.23,  258.24. 
258.25,  258.26,  258.27,  258.28,  and 
258.29); 

4.  Design  criteria  (40  CFR  258.40); 

5.  Groundwater  monitoring  and 
corrective  action  criteria  governing 
applicability  (40  CFR  258.50); 

6.  Closure  and  post -closure  care 
requirements  (40  CFR  258.60  and 
258.61): 

7.  Financial  assurance  criteria 
governing  applicability  and  effective 
date,  and  allowable  mechanisms  (40 
CFR  258.70  and  258.74). 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes,  codes  or  regulations  could 
impose  a  substantial  burden  on  owners 
and  operators  of  landfills  because  the 
State/Tribes  would  be  unable  to  exercise 
the  flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

■The  Campo  Band  needs  to  revise 
aspects  of  its  permit  program  to  ensure 
compliance  with  the  following 
provisions  of  the  Federal  Criteria; 

1.  Groundwater  monitoring  and 
corrective  action  criteria  for 
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groundwater  monitoring  systems, 
sampling  and  analysis  requirements, 
detection  monitoring  program, 
assessment  monitoring  program,  and 
corrective  action  implementation  (40 
CFR  258.51,  258.53,  258.54,  258.55,  and 
258.58).  Although  existing  CEPA 
regulations  ensure  compliance  with  the 
federal  assessment  of  corrective 
measures  and  selection  of  remedy 
requirements  (40  CFR  258.56  and 
258.57)  in  and  of  themselves,  it  would 
be  impossible  to  separate  compliance 
with  these  portions  of  CEPA’s 
regulations  from  the  rest  of  CEPA’s 
groundwater  monitoring  program. 
Therefore,  if  CEPA  does  not  fully  adopt 
draft  regulatory  changes  to  the 
groundwater  monitoring  systems, 
sampling  and  analysis  requirements, 
detection  monitoring  program, 
assessment  monitoring  program,  and 
corrective  action  implementation 
requirements,  EPA  cannot  approve 
CEPA  for  the  assessment  of  corrective 
measures  and  selection  of  remedy 
portions  df  its  program. 

2.  Financial  assurance  criteria  for 
closure,  post-closure  and  corrective 
action  (40  CFR  258.71,  258.72,  and 
258.73). 

The  Campo  Band  submitted  an 
amendment  to  its  application  for 
program  adequacy  determination  on 
April  18, 1994.  The  Campo  Band’s 
amendment  included  draft  revised 
requirements  for  those  parts  of  the 
Campo  Band’s  existing  program  that  are 
not  adequate  to  ensure  compliance  with 
the  federal  criteria.  EPA  Region  9 
reviewed  the  Campo  Band’s  amendment 
to  its  application  and  determined  that 
these  draft  regulatory  requirements 
would  be  adequate  to  ensure 
compliance  with  the  Federal  Criteria. 

If  the  draft  regulatory  requirements 
submitted  to  EPA  on  April  18, 1994  are 
fully  adopted  before  EPA  makes  a  Hnal 
determination,  then  EPA  proposes'to 
fully  approve  the  Campo  Band’s 
MSWLF  program.  If  all  the  necessary 
draft  regulatory  requirements  are  not 
adopted  with  the  relevant  effective  dates 
or  are  adopted  with  altered  language 
that  would  not  clearly  assure 
compliance  with  the  Federal  Criteria, 
then  EPA  proposes  to  partially  approve 
the  Campo  Band’s  program.  Partial 
approval  would  only  be  for  those 
portions  of  the  Campo  Band  program 
that  assure  compliance  with  the  Federal 
Criteria. 

In  addition,  before  EPA  grants  partial 
or  full  program  approval,  the  Campo 
Band  must  reaffirm  the  February  13, 
1994  promulgation  of  the  emergency 
regulations  submitted  with  the  Campo 
Band’s  February  15, 1994  final 
application.  Although  the  Campo 


Band’s  emergency  regulations  are 
currently  in  effect,  they  remain  in  effect 
only  180  days  after  February  13, 1994 
unless  the  original  promulgation  is 
affirmed.  The  emergency  regulations 
must  be  affirmed  without  altered 
language  that  would  not  clearly  assure 
compliance  with  the  Federal  Criteria  in 
order  for  EPA  to  approve  those  portions 
of  the  Campo  Band  program  governed 
by  the  emergency  regulations. 

The  Campo  Band  has  demonstrated 
that  the  Campo  Band  of  Mission  Indians 
is  a  Federally  recognized  Tribe.  See  53 
FR  52830  (December  29, 1988).  The 
Constitution  (the  “Constitution”)  of  the 
Campo  Band  of  Mission  Indians 
establishes  a  General  Council  that  serves 
as  the  Campo  Band’s  governing  body 
and  enumerates  the  Council’s  powers 
and  responsibilities.  Among  the 
enumerated  powers,  the  Constitution 
authorizes  the  General  Council  to 
establish  subordinate  entities  for  the 
Band  and,  by  appropriate  ordinances 
and  resolutions,  to  delegate  to  such 
subordinate  entities  any  of  the  powers 
and  duties  of  the  General  Council. 
Pursuant  to  this  power  under  the 
Constitution  and  by  Resolution  No.  88- 
005,  the  General  Council  established  the 
Campo  Environmental  Protection 
Agency  (CEPA)  for  the  purpose  of 
protecting  public  health  and  safety  and 
the  environment.  CEPA  is  charged  with 
the  administration  and  enforcement  of 
the  solid  waste  management  permitting 
and  regulatory  compliance  programs. 

All  land  within  the  Campo 
Reservation  is  tribal  trust  land.  The 
Campo  Band  has  established  that  the 
Campo  Band  of  Mission  Indians  has 
adequate  jurisdiction  over  the  land  of 
the  Campo  Reservation  based  on  general 
principles  of  Tribal  sovereignty,  the 
Band’s  status  as  a  “federally  recognized 
Indian  Tribe,”  the  Tribal  Constitution,  a 
map  and  narrative  description  which 
established  the  boundaries  of  the 
Reservation  and  copies  of  Tribal  codes 
and  regulations. 

In  making  today’s  tentative 
determination  that  the  Campo  Band’s 
MSWLF  permit  program  is  adequate,  the 
Agency  has  tentatively  determined  that 
the  Tribe  has  adequate  authority  over 
the  activities  regulated  by  such  a 
program.  In  its  application,  the  Campo 
Band  has  also  demonstrated  that  it  has 
adequate  resources  to  manage  a  MSWLF 
permit  program  and  adequate  authority 
to  issue  permits,  ensure  compliance 
monitoring  and  enforcement,  and  to 
provide  for  intervention  in  civil 
enforcement  proceedings. 

Region  9  will  hold  a  public  hearing  on 
this  determination  from  7  p.m.  to  9  p.m. 
June  30, 1994  at  the  Alpine  Elementary 
School  Auditorium,  1850  Alpine  Blvd., 


Alpine,  California,  91901.  An  open 
house  is  scheduled  for  3  p.m.  to  6  p.m. 
on  June  30, 1994  at  the  Alpine 
Elementary  School  Auditorium  to  give 
the  public  an  opportunity  to  discuss  the 
tentative  approval  before  the  hearing. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  the  close  of  the 
public  comment  period  July  14, 1994. 
Copies  of  the  Campo  Band’s  application 
and  supporting  documents  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  “Addresses” 
section  of  this  notice. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  public  hearing.  Issues  raised 
by  those  comments  may  be  the  basis  for 
a  determination  of  adequacy  or 
inadequacy  for  the  Campo  Band’s 
program.  EPA  will  make  a  final 
determination  on  whether  or  not  to 
approve  the  Campo  Band’s  program  and 
will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  approval  of 
the  Tribal  MSWLF  permit  program  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002,  4005  and 
4010(c)  of  the  Solid  Waste  Disposal  Act 
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as  amended;  42  U.S.C.  6912,  6945, 
6949a(c). 

Dated;  April  29. 1994. 

Felicia  Marcus, 

Regional  Administrator. 

IFR  Doc.  94-11085  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  6S60-6»-P 

[PP  2G4157/T658;  FRL  4777-4] 

Entomopathogen;  Extension  of  an 
Exemption  from  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACT50N:  Notice. 

SUMMARY:  EPA  has  extended  the 
temporaiy  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  insecticide  fungal 
entomopathogen  Beauvaria  bassiana, 
Naturalis-L  strain,  and  has  broadened 
the  tolerance  to  include  residues  in  or 
on  all  raw  agricultural  commodities. 
DATES:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
January  18. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Phil  Hutton,  Product  Manager 
(PM)  18.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number; 
Rm.  213,  CM#2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)  305- 
7690. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  was  published  in 
the  Federal  Register  of  August  4, 1993 
(58  FR  41473)  that  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  had  been  amended  for 
residues  of  the  insecticide  fungal 
entomopathogen  Beauvaria  bassiana, 
Naturalis-L  strain  in  or  on  the  following 
raw  agricultural  commodities:  cotton 
seed;  peanuts;  peanut  forage;  peanut 
hay;  tomatoes;  lettuce;  cantaloupe; 
cabbage  and  peppers  for  the  control  of 
boll  weevil,  whiteflies  and  leafhoppers. 
This  exemption  from  the  requirement  of 
a  tolerance  has  been  estended  in 
response  to  pesticide  petition  (PP) 
2G4157,  submitted  by  Fermone 
Corporation,  Incorporated,  2620  No. 
37th  Drive,  Phoenix,  AZ  85009. 

The  company  has  requested  an 
expansion  to  include  all  raw 
agricultural  crops  and  a  1-year 
extension  of  the  temporary  tolerance  to 
permit  the  continued  marketing  of  the 
above  raw  agricultxiral  commodities 
when  treated  in  accordance  with  the 
provisions  of  experimental  use  permit 


53871-EUP-l,  which  is  being  issued 
under  the  Federal  Insecticide, 

Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (Pub.  L.  95-396, 

92  Stat.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  a  tolerance  has  been 
extended  and  expanded  on  the 
condition  that  the  pesticides  be  used  in 
accordance  with  approved  experimental 
use  permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredients  to  be  used  must  not  exceed 
the  quantity  authorized  by  approved 
experimental  use  permits. 

2.  Fermone  Corporation  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires 
January  18. 1995.  Residues  remaining  in 
or  on  all  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticides  are  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  exemption  from 
the  requirement  of  a  tolerance.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemption  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efrect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C  346a(j). 


List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  27, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  94-11273  Filed  5-10-94;  6:45  am) 
BILUNG  CODE  «560-S»-F 


IPF-696:  FRL-4775-1] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing 
the  establishment  of  tolerances  and/or 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 
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Product  man¬ 
ager 

Office  locatiorV 
telephone  nurrv 
ber 

Address 

DeivasH.  €«l- 

Rm.  207,  CM 

1921 

wards,  Jr. 

<52.703-305- 

Jel- 

(PM-19). 

6388. 

ferson 

Davis 

Hwy., 

Ar¬ 

ling¬ 

ton, 

VA. 

Steve  Robbins 
(PM-21).  ' 

Rm.  233,  CM 
#2.703-305- 
6900. 

Do. 

SUPPLEMENTARY  JNfORMATION:  EPA  has 
received  pesticide  (PP)  and/or  food/feed 
additive  (FAP)  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

Initial  Filings 

1.  PP  3E4218.  Makhteshim-Agan  of 
North  America,  Inc.,  551  Fifth  Ave.. 

Suite  1100,  New  York,  NY  10176, 
proposes  to  amend  40  CFR  185.410  to 
permit  residues  of  l,l-6/s(p- 
chlorophenyl)-2„2,2-trichlorcethanol  in 
or  on  the  commodities  tea  (plucked)  and 
tea  i(dried)  at  45  parts  per  million.  (!^- 
19) 

2.  PP  3F4242.  Ecogen,  Inc..  2005 
Cabot  Blvd.,  W«st,  Langhome,  PA 
19047,  requests  amendments  to  40  CFR 
180.1001(c)  and  (d)  to  est^lish 
exemptions  from  the  requirement  of  a 
tolerance  for  Awpehmyces  quisqiip/is 
(AQ-1(H  in/on  all  raw  agricultural 
commodities.  (PM-El) 

3.  PP  4P4284.  Gustafson,  Inc.,  P.O. 

Box  B60065,  Dallas,  TX,  75266-0065. 
requests  amending  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Bacillus 
subtilis  MBI 600  (ATCC  No.  SD-1414) 
in/on  raw  agricultural  commodities 
when  used  as  a  seed  treatment.  (PM-21) 

4.  PP  4F4326.  EooScaeoce  Corp.,  One 
Innovatioo  Drive,  Worcester,  MA  01545. 
requests  emending  40  CFR  part  160  to 
estabh^  an  exemption  from  the 
requirement  of  a  tolerance  for  Bio-Save 
10  containing  active  ingredient 
(Pseudomonas  syriagaei  in/on  pears, 
apples,  lemons,  oranges,  and  grapefruit 
for  postharvest  applications.  (PM-21) 

List  of  Sub]ects 

Environmental  protection. 
Agricultural  comiiMKlities.  Pesticides 
and  pests. 

Authority:  7  U.S.C.  136a. 


Dated;  April  27. 1994, 

Stephanie  R.  Irene, 

Acting  Director,  Begtstration  Division,  Office 
of  Pesticide  Progroms. 

(FR  Doc. 94-1 1272 Fried  5-10-94;e;45  ami 
BICUNG  COOE  6S60-60-f 


IPF-697;  FRL-4777-73 

Monsanto  Co.;  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  pesticide  j>etition  (PP)  4E43G1  by 
Monsanto  Co.  to  amend  40  CFR 
180.1001(d)  by  adding  Neomycin 
Phosphotransferase  II  (NPTII)  as  an  inert 
ingredient  byproduct  of  the  nptll  gene 
when  used  as  a  plant  pesticide 
formulation  inert  ingr^ient. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington.  DC  20460.  In  person, bring 
comments  to:  Rm.  1128,  CM#2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Busir>ess  Information” 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  foitb  in  40  CFR  part  2. 

A  copy  of  the  comments)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disdiosed  pufMidy  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  {»oposed  te?d  and 
any  wTitten  comments  will  be  available 
for  public  inspection  in  rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMAtTON  CONTACT:  By 
mail:  Registration  Division  (7S05W), 
Office  of  Pesticide  Pro^ams, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC.  In  person, 
contact  Phil  Hutton  (PM-18).  rm.  313, 
CM#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202,  (703)-3O5-7690. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  initial  filing  of  PP  4E4301 
from  the  Monsanto  Co..  TQO  Chesterfield 
Parkway  North,  St.  Louis,  MO  63193, 
proposing  that  40  CFR  part  180  be 
amended  to  establish  a  tolerance 


exemption  for  residues  of  the  plant 
pesticide  inert  ingredient  Neomycin 
Phosfihotransferase  II  when  used  as  a 
plant  pesticide  formulation  inert 
ingredient,  as  expressed  in  plant  cells. 
The  inert  ingredient  is  the  byproduct  Of 
the  nptn  gene  which  has  been 
genetically  engineered  to  produce  the 
enzyme  neomycin  phosphotransferase. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Authority:  7  U.S.C.  136a. 

Dated;  April  27. 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-11271  Filed  5-10-94,  8;45  am) 
eiLUNC  CODE  6560-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1025-OR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-1025-DR),  dated  April 
26, 1994.  and  related  determinations. 
EFFECTIVE  DATE:  May  4. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  ■period  for 
this  disaster  is  closed  effective  May  4, 
1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-11423  Filed  5-10-94;  6:45  am) 
BILUNG  CODE  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

A9reement(s)  Filed:  APL-TMM  Space 
Charter  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementfs)  pursuant  to 
section  5  of  the  Shipping  Act  of  T984. 
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Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011435-001. 

Title:  APL-TMM  Space  Charter 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 
(“APL”) 

Transportacion  Maritima  Mexicana, 
S.A.  DE  C.V.  ("TMM”) 

Synopsis:  The  proposed  amendment 
extends  the  scope  of  the  Agreement  to 
include  (1)  the  carriage  of  U.S. 
commerce  by  APL  aboard  TMM  vessels; 
and  (2)  adds  a  new  Article  15 — 
Undertaking  with  Respect  to  Stock 
Transactions. 

Dated:  May  5, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  94-11328  Filed  5-10-94;  8:45  ami 
BILLING  CODE  6730-01-«4 


Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 


License 

No. 

Name/address 

Date  reissued 

2635 

Hydra  Manage¬ 
ment.  Inc., 
10500  Rich¬ 
mond,  Suite 
228,  Hous¬ 
ton,  TX 

77042  . 

April  14.  1994. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  94-11361  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  height  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 

License  Number:  3674 
Name:  Kelly’s  Freight  Forwarders,  Inc. 
Address:  1416  N.W.  82nd  Ave.,  Miami, 
FL  33126 

Date  Revoked:  March  17, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3376 
Name:  J.B.  Daman  (U.S.A.)  Ltd. 

Address:  2500  A  Broening  Highway, 

Ste.  203,  Baltimore,  MD  21224 
Date  Revoked:  March  29, 1994 
Reason:  Surrendered  license 
voluntarily. 

License  Number:  3192 
Name:  Dale  M.A.  Zerda 
Address:  529  Commercial  St.,  4th  FI., 
San  Francisco,  CA  94111 
Date  Revoked:  April  1, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  956 
Name:  Jay  International,  Inc. 

Address:  1331  Rt.  130  South,  Gloucester 
City,  NJ  08030 
Date  Revoked:  April  6, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1959 
Name:  Superior  Service  Freight 
Forwarding,  Inc. 

Address:  7812  N.W.  72nd  Ave.,  Miami, 
FL  33152 

Date  Revoked:  April  6, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3706 
Name:  Chesapeake  Bay  Shipping  and 
Warehousing,  Inc. 

Address:  6715  Santa  Barbara  Court, 
Baltimore,  MD  21227 
Date  Revoked:  April  7, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3467 
Name:  Total  Air  &  Ocean  Services,  Inc. 
Address:  5086  N.W.  74th  Ave.,  Miami, 
FL  33166 

Date  Revoked:  April  14, 1994 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  94-11360  Filed  5-10-94;  8:45  am] 
BILLING  CODE  673(M)1-M 


[Docket  No.  93-25] 

Cancellation  of  Tariffs  for  Failure  To 
Comply  With  Automated  Tariff  Filing 
and  Information  System  (“ATFI”)  Filing 
Requirements  (European  Trade) 

By  Order  published  in  the  Federal 
Register  (58  FR  69,365)  on  December  30, 
1993  (“December  Order”),  the 
Commission  directed  35  carriers  with 
tariffs  on  file  in  the  European  trade 
areas  to  show  cause  why  their  paper 
tariffs  should  not  be  cancelled  for 
failure  to  register  and  file  a  tariff  in 
ATFI  by  the  required  data  (i.e.,  August 
27, 1993).  This  action  was  taken 
pursuant  to  section  8  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1707),  the 
Commission’s  regulations  implementing 
ATFI  at  46  CFR  Part  514  and 
Supplemental  Report  Nos.  2,  3  and  4 
issued  in  Docket  No.  90-23,  Notice  of 
Inquiry  on  Ocean  Freight  Tariffs  in 
Foreign  and  Domestic  Offshore 
Commerce  (Automated  Tariff  Filing  and 
Information  System). » 

Formal  responses  were  filed  on  behalf 
of  CarAmerica  S.R.L.  (“CarAmerica”), 
Hermann  Ludwig  GMBH  &  Co. 
(“Hermann  Ludwig”),  and  Compania 
Trasatlantica  Espanola,  S.A.  (“CTE”). 
CarAmerica  requested  that  the 
Commission  refrain  from  cancelling  its 
paper  tariff  until  its  ATFI  tariff  becomes 
effective.  Hermann  Ludwig  stated  it  was 
not  serving  the  United  States  trade  and 
was  reorganizing  the  company.  It 
requested  the  Commission  to  refrain 
from  cancelling  its  paper  tariff  since  it 
intended  to  register  and  file  a  tariff  in 
ATFI  under  its  new  name.  CTE 
requested  that  the  Commission  cancel 
its  tariffs  since  it  no  longer  serves  the 
United  States. 

CarAmerica’s  ATFI  Tariff  No.  001  was 
filed  and  became  effective  on  March  12, 
1994,  so  this  firm  will  be  dismissed 
from  the  proceeding. 

The  Commission  believes  that 
Hermann  Ludwig  was  given  adequate 
notice  of  the  AFI'l  filing  time  frames 
and  therefore  should  not  be  granted  any 
further  extension.  Moreover,  as  noted 
above,  it  is  no  longer  serving  the  United 
States  trades  nor  has  it  evidenced  its 
intent  to  do  so  by  registering  to  file  an 
ATFI  tariff  under  its  new  corporate 


'  Supplemental  Report  No.  2,  served  August  4, 
1992,  Supplemental  Report  No.  3  issued  on 
December  17. 1992  (57  KR  59.999)  and 
Supplemental  Report  No.  4  issued  on  )une  3, 1993 
(58  FR  31.522)  advised  the  public  that  failure  to 
convert  tariffs  to  ATFI  format  by  scheduled  Filing 
dates  would  subject  the  carrier's  tariff  to  possible 
cancellation  tlirough  a  show  cause  proceeding. 

Sec.  502(b)(1)  of  Public  Uw  102-582  (“Pub.  L. 
102-582")  requires  all  tariffs  and  essential  terms  of 
service  contracts  filed  with  the  Commission  to  be 
in  electronic  format. 
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name.  Accordingly,  its  tariff  will  be 
cancelled. 

CTE  has  not  Filed  an  ATFl  tariff  and 
moreover  has  asked  that  its  tariff  be 
cancelled.  The  Commission  will  grant 
CTE’s  request. 

The  Commission  did  not  receive 
responses  from  17  of  the  respondents. 
None  of  these  respondents  have 
registered  in  ATFI  or  filed  an  ATFl 
tariff.  They  will  have  their  tariffs  or 
portions  of  tarifis  applicable  to  the 
European  trade  cancelled. 

The  15  remaining  carriers  have  filed 
their  tariffs  in  ATFl  or  cancelled  their 
paper  tariffs,  and  will  be  dismissed  from 
the  proceeding  along  with  CarAmerica. 

Therefore.  It  is  Ordered  that  the  tariffs 
or  portions  of  tariffs  currently  on  file 
with  the  Commission  with  European 
scope  of  the  carriers  identified  in 
Appendix  A  to  this  Order  be  cancelled 
effective  five  days  from  publication  of 
this  Order  in  the  Federal  Register. 

It  is  Further  Odered,  That  the  parties 
listed  in  Appendix  B  to  this  order  are 
dismissed  from  this  proceeding. 

By  the  Commission, 
foseph  C.  Polking, 

Secretary. 

Appendix  A 

Air-Mar  Shipping.  Inc. 

American  Contract  Freight  Line.  Ltd. 

Arrow-Service 

Cargo  America  Corp. 

Cargo  Ov  erseas  Limited 
CMB  Transport  NV 

Compania  Transatlantica  Espanola.  S.A. 
Euro-Gulf  International,  Inc. 

Hermann  Ludwig  GMBH  &  Co. 

Intersped  Systems  Inc. 

Irano  Misr  dipping  Co. 

Maritime  Consolidators  Holland  (MCT()  B.V. 
Mineral  Shipping f PTE.}  Ltd. 

Multimodal  Shipping.  Ltd. 

Nordisk  Transp^  and  Spedition  AB 
Rotterdam  Waterway 
Sagatrans  S.A’ 

Surinam  Navigation  Co. 

L'nsworth  International  Container  Line 

Appendix  B  .. 

Bangladesh  Shipping  Corporation 
Caramerica  S.R.L. 

Ciombimar  &  Agemar  S.R.L. 

DFDS  Chelmer.  Inc. 

EOLfUKlLtd. 

Harbour-Link  International  Inc 
Henry  johnson  Sons  &  Co  .  Ltd. 

Lane  Shippiitg  Company 
Maritima  Euroship,  S.A. 

Maromar  Inc. 

NichiroCorp. 

Ralex  International  Corp. 

Rokuchu  Marine  Corporation 


<  Sagatrans  S.A.  is  changing  the  name  on  its  tariffs 
to  Saga  (USAI  fcic.  Saga  (USA)  Inc.  has  registered 
for  the  ATFl  system  but  at  the  time  oi  this  Order 
has  not  filed  a  tariff.  The  piaper  tariff  remains  in  the 
name  Sagatrans  SA. 


Shenk,  David  W. 

Van  Ommeren  Bulk  Shipping  BV 
Webster  Miller  Freight  Services  Ltd. 

IFR  Doc.  94-11329  Filed  5-10-94;  8:45  ami 
BILLING  CODE  673(i-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Alliance  Bancorp,  Inc.j 
Acquisition  ot  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23fa)(2)  or  <f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  {f))  for  the  Board’s 
approval  under  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  H  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writt^  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  3, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  First  Alliance  Bancorp,  Inc., 
Marietta.  Georgia;  to  acquire  80  percent 
of  Interim  Alliance  CorporatioQ  D/B/A 
Alliance  Finance.  Smyrna.  Georgia  and 


thereby  engage  in  consumer  finance 
activities,  pursuant  to  §  225.25(b)(l)(i) 
of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  5. 1994.  • 

William  Vi.  Wiles. 

Secretary  oj  the  Board. 

IFR  Doc.  94-11387  Filed  5-10-94;  8:45  am] 
BILLING  CODE  621(M)1-F 


Signet  Banking  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  applicatron  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a3  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  w’ritten  presentation  w’ould 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appLications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  31. 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bosdan,  )r..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 
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1.  Signet  Banking  Corporation, 
Richmond,  Virginia:  to  engage  de  novo 
through  its  subsidiary.  Signet  Credit 
Card  Bank,  Richmond,  Virginia  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  the 
company’s  account  or  the  account  of 
others,  such  as  would  be  made  by  a 
credit  card  company  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 

B.  F^eral  Reserve  Bank  ofDallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Northwest  Bancorporation,  Inc., 
Houston,  Texas:  to  engage  de  novo  in 
trust  company  activities  pursuant  to  § 
225.25(b)(3)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-11388  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  621<M)1-F 


Trans  Financial  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  6, 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green,  Kentucky;  to  merge  with 
FGC  Holding  Company,  Martin, 


Kentucky,  and  thereby  indirectly 
acquire  First  Guaranty  National  Bank, 
Martin,  Kentucky. 

B.  Federal  Reserve  Bank  ofDallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Central  Delaware  Financial 
Bancorp,  Inc.,  Dover,  Delaware:  to 
acquire  59.44  percent  of  the  voting 
shares  of  Bank  of  Troy,  Troy,  Texas. 

2.  Central  Financial  Bancorp,  Inc., 
Lorena,  Texas:  to  acquire  59.44  percent 
of  the  voting  shares  of  Bank  of  Troy, 
Troy,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  94-11386  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  e21(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Administration  on  Aging 

White  House  Conference  on  Aging; 
Program  Announcement  No.  WHCoA 
94-2;  Availability  of  Funds  and 
Request  for  Applications  for  Mini¬ 
conferences 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
conduct  mini-conferences  in 
preparation  for  the  1995  White  House 
Conference  on  Aging. 

SUMMARY:  the  White  House  Conference 
on  Aging  (WHCoA)  announces  that  it 
will  hold  a  competition  for  the  funding 
of  mini-conferences  in  preparation  for 
the  1995  White  House  Conference  on 
Aging.  Funding  for  WHCoA  grants  is 
authorized  by  the  Older  Americans  Act, 
Public  Law  102-375  and  Public  Law 
103-171. 

This  program  announcement  consists 
of  two  parts.  Part  I  provides  background 
information  and  describes  the  program 
under  which  the  WHCoA  is  inviting 
applications  to  be  considered  for 
funding.  Part  II  describes,  in  detail,  the 
application  process  and  provides 
guidance  on  how  to  prepare  and  submit 
an  application. 

All  of  the  forms  necessary  to  submit 
an  application  are  included  following 
Part  II.  They  complete  the  application 
kit  that  an  applicant  needs  for  preparing 
and  for  submitting  an  application  under 
this  announcement. 

Grants  will  be  made  under  this 
announcement  subject  to  the  availability 


of  funds  for  the  support  of  the  program 
described  herein. 

DATES:  The  deadline  date  for  the 
submission  of  applications  is  June  6, 
1994. 

ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services;  Administration  on  Aging, 

Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SW.,  room  4644,  Washington, 
DC  20201,  Attn:  WHCoA-94-2. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  programmatic  information,  contact 
Judy  Satine,  Department  of  Health  and 
Human  Services,  White  House 
Conference  on  Aging,  501  School  Street, 
SW.,  8th  Floor,  Washington,  DC  20024, 
telephone  (202)  245-7826.  For  grant 
technical  information,  contact  Margaret 
Tolson,  AoA,  see  address  above, 
telephone  (202)  401-0838, 

SUPPLEMENTARY  INFORMATION: 

Part  1.  Background  Information  and 
Program  Description 

A.  Statutory  Authority 

The  statutory  authority  for  awards 
made  under  this  Announcement  is 
contained  in  the  Older  Americeins  Act 
as  amended.  Public  Law  102-375  and 
Public  Law  103-171. 

B.  Eligible  Applicants 

In  general,  any  eligible  public  or 
nonprofit  private  organization,  agency 
or  institution  is  eligible  to  apply  under 
this  program  announcement.  Any 
applicant  that  is  not  now  a  DHHS 
grantee  should  include,  with  its 
application.  Internal  Revenue  Service  or 
other  legally  recognized  documentation 
of  its  nonprofit  status.  A  nonprofit 
applicant  cannot  be  funded  without 
proof  of  its  status. 

C.  Program  Description 

President  Clinton  announced  in 
February  that  he  has  formally  called  for 
a  White  House  Conference  on  Aging  to 
be  convened  in  May  1995. 

Previous  White  House  Conferences  in 
1961, 1971  and  1981  adopted 
recommendations  that  resulted  in  local, 
state  and  Federal  initiatives  which 
improved  the  security  and  well  being  of 
older  Americans.  The  1995  Conference 
will  produce  recommendations  that  will 
meet  the  needs  of  Older  Americans  in 
the  twenty-first  century. 

A  White  House  Conference  on  Aging 
in  intended  to  produce  policy 
recommendations  to  guide  national 
aging  policy  over  the  next  decade.  In 
Public  Law  102-375,  the  Older 
Americans  Act  amendments  of  1992, 
Congress  specifically  identified  six 
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primary  purposes  for  the  Conference. 
They  are: 

(1)  To  increase  public  awareness  of 
the  interdependence  of  generations  and 
the  essential  contributions  of  older 
individuals  to  society  for  the  well-being 
of  all  generations: 

(2)  To  identify  the  problems  facing 
older  individuals  and  the 
commonalities  of  the  problems  with 
problems  of  younger  generations: 

(3)  To  examine  the  well-being  of  older 
individuals  including  the  impact  the 
wellness  of  older  individuals  has  on  our 
aging  society: 

(4)  To  develop  such  specific  and 
comprehensive  recommendations  for 
executive  and  legislative  action  as  may 
be  appropriate  for  maintaining  and 
improving  the  well-being  of  the  aging: 

(5)  To  develop  recommendations  for 
the  coordination  of  Federal  policy  with 
State  and  local  needs  and  the 
implementation  of  such 
recommendations:  and 

(6)  To  review  the  status  and 
multigenerational  value  of 
recommendations  adopted  at  previous 
White  House  Conferences  on  Aging. 

Of  major  signiHcance  to  the  1995 
White  House  Conference  on  Aging  in 
direct  participation  by  individuals  and 
organizations  in  the  pre-conference 
stages.  As  part  of  this  grass  roots  effort, 
the  WHCoA  has  adopted  a  four  pronged 
approach  that  includes  local  forums, 
mini-conferences  as  well  as  State  and 
Regional  conferences.  The  purpose  of  • 
these  events  is  to  identify  those  issues 
of  mutual  concern  to  the  aging 
population  and  to  develop 
recommendations  that  warrant  specific 
attention  by  the  White  House 
Conference  of  Aging.  An  integral  part  of 
this  strategy  is  the  conduct  of  mini¬ 
conferences  which  are  topic  or 
constituency  specific.  The 
recommendations  from  these 
conferences  will  play  an  integral  role  in 
the  development  of  the  agenda  for  the 
1995  Conference. 

In  order  for  a  mini-conference  to  be 
considered  for  funding,  the  proposed 
event  must: 

(1)  Be  a  policy  oriented  event.  The 
focus  of  the  event  must  be  either: 

(a)  On  one  of  the  following  specific 
Federal  policy  issues: 

Interdependence  of  generations: 

Older  persons  as  community  resources: 
Employment  and  continued 
productivity  opportunities  for  middle- 
aged  and  older  persons  including 
training: 

Home  and  community  based  long-term 
care  services  including  caregivers 
assistance  and  health  promotion: 
Housing  and  coordinated  services: 


Income  security  with  particular 
emphasis  on  alleviating  poverty: 
National  retirement  policy  including 
pre-retirement: 

Crime: 

Nutrition: 

Disability  and  aging  services: 

Mental  health  and  substance  abuse: 

Future  of  aging  services  to  be  reflected 
in  the  Older  Americans  Act: 

Combatting  false  stereotypes: 

Minority  aging:  , 

Biomedical  and  other  appropriate 
research:  and 

Related  topics  to  promote  the 
independence,  well-being  and 
security  of  older  persons, 
or 

(b)  On  one  of  the  following  specific 
constituencies: 

Older  Women: 

One  of  the  following  groups  of  minority 
elderly: 

Native  American 
African  American 
Asian/Pacific  Islanders 
Hispanic 

Elderly  persons  with  disabilities. 

(2)  Should  have  substantial  and 
significant  input  and  participation  by 
older  persons.  It  should  involve  older 
persons  and  organizations  representing 
older  persons  in  the  development  and 
implementation  of  the  event.  Efforts 
should  be  made  to  seek  out  an 
appropriately  diverse  representation  of 
interested  parties. 

(3)  Provide  at  a  maximum  five 
recommendations  that  can  be  utilized 
by  the  WHCoA.  These  recommendations 
must  be: 

(a)  Well  articulated: 

(b)  Based  on  demonstrated 
information,  knowledge  and  consensus 
reached  at  event: 

(c)  Have  a  reasonable  prospect  of 
being  attainable  within  the  current 
political,  economic,  and  fiscal 
environment: 

(d)  Received  within  30  days  after  the 
mini-conference. 

The  report  should  devote  no  more 
than  3  pages  double  spaced  per 
recommendation  for  up  to  5 
recommendations  (total  maximum  of  15 
double  spaced  pages). 

(4)  Provide  an  implementation  plan  to 
demonstrate: 

(a)  How  they  will  plan,  design,  and 
carry  out  the  mini -conference  including 
proposed  date  and  location,  proposed 
participants  (audience  discussants  and 
speakers)  and  cooperating  organizations: 

(b)  How  they  will  seek  additional 
sources  of  support: 

(c)  What  they  will  do  as  an  advocacy 
group  to  ensure  that  their 
recommendations,  if  adopted  by  the 


WHCoA,  are  implemented  into  public 
policy. 

(5)  Be  held  by  March  31, 1995. 

(6)  Be  held  in  a  location  accessible  to 
persons  with  disabilities. 

(7)  Not  be  a  profit-making  or  fund¬ 
raising  event  although  it  is  permissible 
to  charge  a  fee  to  recover  the  costs  of  the 
event. 

Project  Costs:  It  is  exp>ected  that  12- 
15  projects  at  $6,000  each  will  be 
funded  by  the  WHCoA.  Applicants  are 
expected  to  obtain  additional  funding 
from  other  sources  and  are  encouraged 
to  include  with  their  applications  letters 
of  commitment  from  other  funding 
sources. 

Part  II.  Information  and  Guidelines  for 
the  Application  Process  and  Review 

Part  II  of  this  Announcement  contains 
general  information  for  potential 
applicants  and  basic  guidelines  for 
submitting  applications  in  response  to 
this  announcement.  Application  forms 
are  provided  along  with  detailed 
instructions  for  developing  and 
assembling  the  application  package  for 
submittal  to  the  White  House 
Conference  on  Aging.  Specific  eligibility 
guidelines  were  provided  in  the 
program  description  above. 

A.  General  Information 


1.  Review  Process  and  Considerations 
for  Funding 

The  following  steps  are  involved  in 
the  review  process. 

a.  Notification:  All  applicants  will 
automatically  be  notified  of  the  receipt 
of  their  application  and  informed  of  the 
identification  number  assigned  to  it. 

b.  Expert  Review:  Applications  that 
conform  to  the  requirements  of  this 
program  announcement  will  be 
reviewed  and  scored  competitively 
against  the  evaluation  criteria  specified 
in  section  D,  below.  This  independent 
review  of  applications  is  performed  by 
panels  consisting  of  qualified  persons. 
The  scores  and  judgments  of  these 
expert  reviewers  are  a  major  factor  in 
making  award  decisions. 

c.  Decision-Making  Process:  After  the 
panel  review  session,  applicants  may  be 
contacted  by  WHCoA  staff  to  furnish 
additional  information.  Applicants  who 
are  contacted  should  not  assume  that 
funding  is  guaranteed.  An  award  is 
official  only  upon  receipt  of  the 
Financial  Assistance  Award  (Form 
DGCM  3-785). 

d.  T/me/ro/ne;  Applicants  should  be 
aware  that  the  time  interval  between  the 
deadline  for  submission  of  applications 
and  the  award  of  a  grant  may  be  several 
weeks  in  duration.  This  length  of  time 
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is  required  to  review  and  process  grant 
applications. 

2.  Notification  Under  Executive  Order 
12372 

This  is  not  a  covered  program  under 
Executive  Order  12372. 

B.  Deadline  for  Submission  of 
Applications 

The  closing  date  for  submission  of 
applications  is  June  6. 1994. 

Applications  must  be  either  sent  or 
hand -delivered  to  the  address  specified 
in  Section  C,  below.  Hand-delivered 
applications  are  accepted  during  the 
normal  working  hours  of  9  a.m.  to  5:30 
p.m..  Eastern  Time,  Monday  through 
Friday.  An  application  will  meet  the 
deadline  if  it  is  either: 

1.  Received  at  the  mailing  address  on 
or  before  the  applicable  deadline  date; 
or 

2.  Sent  before  midnight  of  the 
applicable  deadline  date  as  evidenced 
by  either:  (1)  A  U.S.  Postal  Service 
receipt  or  postmark  or  (2)  a  receipt  from 
a  commercial  carrier.  The  application 
must  also  be  received  in  time  to  be 
considered  under  the  competitive 
independent  review  mandated  by 
Chapter  1-62  of  the  DHHS  Grants 
Administration  Manual.  Applicants  are 
strongly  advised  to  obtain  proof  that  the 
application  was  sent  by  the  applicable 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  sent, 
applicants  will  be  asked  to  provide 
proof  that  they  have  met  the  applicable 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
a  timely  submittal. 

Applications  which  do  not  meet  the 
above  deadlines  are  considered  late 
applications  and  will  not  be  considered 
for  funding. 

C.  Application  Screening  Fequirements 

All  applications  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this 
announcement.  These  screening 
requirements  are  intended  to  assure  a 
level  playing  field  for  all  applicants. 
Applications  which  fail  to  meet  one  or 
more  of  the  criteria  described  below  will 
not  be  reviewed  and  will  receive  no 
further  consideration  for  funding. 
Complete,  conforming  applications  will 
be  reviewed  and  scored  competitively. 

In  order  for  an  application  to  be 
reviewed,  it  must  meet  the  following 
screening  requirements: 

1.  The  application  must  not  exceed  lO 
pages,  double-spaced,  exclusive  of 
certain  required  forms  and  assurances 
which  are  listed  below.  Applications 
whose  typescript  is  single-spaced  or 
space-and-a-half  will  be  considered  only 


if  it  is  determined  the  applicant  has  not 
thereby  gained  a  competitive  advantage. 
The  following  documents  are  excluded 
from  the  10  page  limitation;  (1) 

Standard  Forms  (SF)  424,  424A 
(including  up  to  a  four  page  budget 
justification)  and  424B;  (2)  the 
certification  forms  regarding  lobbying; 
debarment,  suspension,  and  other 
responsibility  matters;  and  drug-free 
workplace  requirements;  and  (3)  proof 
of  non-profit  status. 

2.  Applications  submitted  under  this 
announcement  must  be  either 
postmarked  by  midnight,  June  6, 1994, 
or  hand-delivered  by  5:30  p.m..  Eastern 
Time,  on  June  6, 1994  to  the  address 
provided  below:  Department  of  Health 
and  Human  Services,  Administration  on 
Aging,  Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SVV.,  room  4644,  Washington, 

DC  20201,  Attn:  AoA-94-2. 

3.  Applicants  must  meet  the  specific 
eligibility  requirements  set  forth  above 
in  the  program  description. 

Under  No  Circumstances  Will 
Applications  That  Do  Not  Meet  These 
Screening  Requirements  Be  Assigned  To 
Reviewers 

D.  Evaluation  Criteria 

Applications  which  pass  the 
screening  will  be  evaluated  by  an 
independent  review  panel  of  at  least 
three  individuals.  These  reviewers  will 
be  primarily  experts  from  within  the 
Federal  government.  Based  on  the 
specific  programmatic  considerations 
set  forth  in  the  announcement,  the 
reviewers  will  comment  on  and  score 
the  applications,  focusing  their 
comments  and  scoring  decisions  on  the 
criteria  below. 

1.  Purpose  and  Need  for  Assistance: 

20  points 

a.  Does  the  proposed  project  clearly 
and  adequately  respond  to  the  stated 
requirements  for  a  mini-conference? 

b.  Does  the  proposed  project  address 
one  of  the  listed  topics/constituency 
groups  in  a  relevant  and  thorough 
manner? 

2.  Approach/Method — 

Implementation  and  Activities;  30 
points 

a.  Does  the  application  clearly  express 
and  organize  an  implementation  plan 
which  systematically  includes  specific 
objectives  and  tasks  which  will  result  in 
an  effective  mini-conference? 

b.  Does  the  implementation  plan 
include  timelines  for  accomplishment  of 
tasks  and  objectives?  Is  the  sequence 
and  timing  of  events  logical  and 
realistic? 

c.  Do  the  proposed  presenters  have 
demonstrated  qualifications  whi(i)  are 
appropriate  for  their  roles? 


3.  Anticipated  Outcomes;  30  points 

a.  Does  the  proposal  include  a  plan 

for  advocacy  which  is  likely  to  increase 
public  awareness  of  the 
recommendations  from  the  mini¬ 
conference?  Is  this  advocacy  plan 
adequate  for  communicating 
recommendations  to  all  appropriate 
audiences?  Does  it  provide  a  realistic 
plan  to  achieve  implementation  of  the 
recommendations  should  they  be 
adopted  by  the  1995  White  Conference 
on  Aging? 

4.  Level  of  Effort:  20  points 

a.  Are  the  qualifications  of  the  key 
organizers  of  the  mini-conference 
appropriate  for  their  roles? 

b.  Does  the  organization  have  a  track 
record  which  demonstrates  its 
capability  and  knowledge  to  conduct 
the  mini-conference? 

E.  The  Components  of  an  Application 

To  expedite  the  processing  of 
applications,  we  request  that  you 
arrange  the  components  of  your 
application,  the  original  and  two  copies, 
in  the  following  order: 

•  SF  424,  Application  for  Federal 
Assistance:  SF  4 24 A,  Budget, 
accompanied  by  your  budget 
justification;  SF  424B  (Assurances):  and 
the  certification  forms  regarding 
lobbying;  debarment,  suspension,  and 
other  responsibility  matters:  and  drug- 
free  wodcplace  requirements. 

Note;  The  original  copy  of  the  application 
must  have  an  original  signature  in  item  18d 
on  the  SF  424. 

•  Proof  of  nonprofit  status,  as 
necessary: 

•  Project  summary  description; 

•  Program  narrative. 

The  original  and  each  copy  should  be 
stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer. 

Pages  should  be  numbered  sequentially. 
In  order  to  facilitate  the  handling  and 
reproduction  of  the  application  for 
purposes  of  the  review,  please  do  not 
use  covers,  binders  or  tabs. 

F.  Communications  With  WHCoA 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  by  mail  of 
the  receipt  of  their  application  and 
informed  of  the  identification  number 
assigned  to  it.  This  number  should  be 
referred  to  in  all  subsequent 
communication  with  WHCoA 
concerning  the  application. 

After  an  identification  number  is 
assigned  and  the  applicant  has  been 
notified  of  the  number,  applications  are 
filed  numerically  by  identification 
number  for  quick  retrieval.  It  will  not  be 
possible  for  WHCoA  staff  to  provide  a 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


24435 


timely  response  to  inquiries  about  a 
specific  application  unless  the 
identification  number  is  given. 

Applicants  are  advised  that,  prior  to 
reaching  a  decision,  the  VVHCoA  will 
not  release  information  relative  to  an 
application  other  than  that  it  has  been 
received  and  that  it  is  being  reviewed. 
Unnecessary  inquiries  delay  the 
process.  Once  a  decision  is  reached,  the 
applicant  will  be  notified  as  soon  as 
possible  of  the  acceptance  or  rejection  of 
the  application. 

G.  Completing  the  Application 

To  assist  applicants  in  completing 
Forms  SF  424  and  SF  424A  correctly, 
samples  of  completed  forms  have  been 
provided  as  part  of  this  announcement. 
These  samples  are  to  be  used  as  a  guide 
only.  Be  sure  to  submit  your  application 
on  the  blank  copies.  Please  prepare  your 
application  consistent  with  the 
following  guidance: 

1.  SF  424,  Cover  Page:  Complete  only 
the  items  specified  in  the  following 
instructions: 

Item  1.  Enter  an  “X”  in  the  block 
marked  Application — Non-construction. 

Item  2.  Fill  in  the  date  you  submitted 
the  application.  Leave  the  applicant 
identifier  box  blank. 

Item  3.  Not  applicable. 

Item  4.  Leave  blank. 

Item  5.  Provide  the  legal  name  of 
applicant:  the  name  of  the  primary 
organizational  unit  which  will 
undertake  the  assistance  activity;  the 
applicant  address:  and  the  name  and 
telephone  number  of  the  person  to 
contact  on  matters  related  to  this 
application. 

Item  6.  Enter  the  employer 
identification  number  (EIN)  of  the 
applicant  organization  as  assigned  by 
the  Internal  Revenue  Service.  Please 
include  the  suffix  to  the  EIN,  if  known. 

Item  7.  Enter  the  appropriate  letter  in 
the  box  provided. 

Item  8.  Place  an  “X”  in  the  box 
marked  New. 

Item  9.  Enter  the  White  House 
Conference  on  Aging. 

Item  10.  Leave  blank. 

Item  11.  The  title  should  describe 
concisely  the  nature  of  the  project.  Try 
not  to  exceed  10  to  12  words  and  120 
characters  including  spaces  and 
punctuation. 

Item  12.  Not  applicable. 

Item  13.  Enter  tne  desired  start  date 
for  the  project  and  the  desired  end  date 
for  the  project.  The  project  must  be 
completed  by  March  31, 1995. 

Item  14.  List  the  applicant’s 
Congressional  District  and  the 
District(s),  if  any,  directly  affected  by 
the  propiosed  project. 

Item  15.  Enter  the  funding  request  to 
the  VVHCoA  under  Item  15a,  Federal. 


Enter  the  applicant’s  share  of  the  project 
costs  under  15b,  Applicant.  If  there  are 
third  party  contributions,  enter  those 
under  Item  15e,  Other.  Enter  the  sum  of 
these  amounts  under  Item  15g.  Total. 

Item  16.  Enter  “No”  under  Item  b. 

Item  1 7.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

Item  18.  To  be  signed  by  an 
authorized  representative  of  the 
applicant  organization.  A  document 
attesting  to  that  sign-off  authority  must 
be  on  file  in  the  applicant’s  office. 

2.  SF  424A — Budget  Information 

This  form  (SF424A)  is  designed  to 
apply  for  funding  under  more  than  one 
grant  program;  thus,  for  purposes  of  this 
WHCoA  program,  most  of  the  budget 
item  columns/blocks  are  superfluous 
and  should  be  regarded  as  not 
applicable.  The  applicant  should 
consider  and  respond  to  only  the  budget 
items  for  which  guidance  is  provided 
below.  Section  A — Budget  Summary 
and  Section  B — Budget  Categories 
should  include  both  Federal  and  non- 
Federal  funding  for  the  proposed 
project. 

Section  A — Budget  Summary 

On  line  5,  enter  total  Federal  Costs  in 
column  (e)  and  total  Non-Federal  Costs 
(including  third  party  in-kind 
contributions  but  not  program  income) 
in  column  (f).  Enter  the  total  of  columns 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories 

Use  only  the  last  column  under 
Section  B,  namely  the  column  headed 
Total  (5).  to  enter  the  total  requirements 
for  funds  (combining  both  the  Federal 
and  non-Federal  shares)  by  object  class 
catego^. 

A  brief  budget,  justification  should  be 
appended  to  this  Section  which  shows 
the  breakdown  of  budget  cost  items  by 
Federal  and  non-Federal  shares  and 
justifies  each  of  the  major  items, 
personnel,  travel,  other,  etc. 

Line  6a — Personnel:  Enter  total  costs 
of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
under  6h — Other. 

Line  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits. 

Line  6c — Travel:  Enter  total  costs  of 
out-of-toum  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  consultant’s  travel  or 
local  transportation. 

Line  6d — Equipment:  Enter  the  total 
cost  of  all  equipment  to  be  acquired  by 


the  project.  The  threshold  for  equipment 
is  S500  or  more  per  unit. 

Line  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  thosa 
included  on  line  6d. 

Line  6f — Contractual:  Enter  of  total 
costs  of  all  contracts,  if  applicable.  Do. 
not  include  payments  to  individuals  on 
this  line. 

Line  6g — Construction:  Not 
applicable. 

Line  6h — Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to:  insurance,  medical  and 
dental  costs:  noncontractual  fees  and 
travel  paid  directly  to  individual 
consultants;  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel):  space  and 
equipment  rentals:  printing  and 
publication;  computer  use;  training  cost, 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments:  and  staff  development  costs. 

Line  6i — Total  Direct  Charges:  Show 
the  totals  of  Lines  6a  through  6h. 

Line  6/ — Indirect  Charges:  Not 
applicable. 

Line  6k — Total:  Enter  the  total 
amounts  from  Line  6i. 

Section  C — Non-Federal  Besources 

Line  12 — Totals:  As  applicable,  enter 
amounts  of  non-Federal  resources  that 
will  be  used  in  carrying  out  the 
proposed  project.  If  third-party  in-kind 
contributions  are  included,  provide  a 
brief  explanation  in  the  budget 
justification  section. 

Section  D — Forecasted  Cash  Needs: 

Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  for  Balance  of  the 

Project 

Line  20 — Totals:  Not  applicable. 
Section  F — Other  Budget  Information 

Line  21 — Direct  Charges:  Not 
applicable 

Line  22 — Indirect  Charges:  Not 
applicable 

Line  23 — Remarks:  Provide  any  other 
explanations  or  comments  deemed 
necessary. 

3.  SF  424B — Assurances 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs.  Please  note  that  a  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances. 
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With  the  possible  exception  of  an 
Assurance  of  Protection  of  Human 
Subjects,  no  other  assurances  are 
required.  For  research  projects  in  which 
human  subjects  may  be  at  risk,  an 
Assurance  of  Protection  of  Human 
Subjects  may  be  needed.  If  there  is  a 
question  regarding  the  applicability  of 
this  assurance,  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041. 

4.  Certification  Forms 

Certifications  are  required  of  the 
applicant  regarding:  (1)  Lobbying;  (b) 
debarment,  suspension,  and  other 
responsibility  matters:  and  (3)  drug-free 
workplace  requirements.  Please  note 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  attest  to 
the  applicant’s  compliance  with  these 
certifications. 

5.  Project  Summary  Description 

On  a  separate  page,  provide  a  project 
summary  description  headed  by  the 
name  of  the  applicant  organization  as 
shown  in  SF  424,  item  5.  Please  limit 
the  summary  description  to  a  maximum 
of  1,200  characters,  including  words, 
spaces  and  punctuation. 

The  description  should  be  specific 
and  succinct.  It  should  outline  the 
objectives  of  the  mini-conference,  the 
approaches  to  be  used  and  the  outcomes 
expected. 


6.  Program  Narrative 

The  Program  Narrative  is  the  critical 
part  of  the  application.  It  should  be 
clear,  concise,  and,  of  course, 
responsive  to  the  program  under  which 
the  application  is  being  submitted.  In 
describing  your  proposed  project,  make 
certain  that  you  respond  fully  to  the 
evaluation  criteria  set  fcHlh  in  Section  D 
above.  The  format  of  the  narrative 
should,  in  fact,  parallel  the  criteria. 

Please  have  the  narrative  typed  on 
one  side  of  8Vi"xll"  plain  white  paper 
with  1"  margins  on  both  sides.  All  pages 
of  the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  should  be 
sequentially  numbered,  beginning  with 
“Purpose  and  Need  for  Assistance”  as 
page  number  one.  (Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement). 

The  narrative  should  also  identify  the 
authorfs)  of  the  proposal,  their 
relationship  with  the  applicant,  and  the 
role  they  will  play,  if  any,  should  the 
project  be  funded. 

This  narrative  guidance  is  in 
accordance  with  that  provided  in  OMB 
Circular  A-102.  The  checklist  reporting 
form  (Section  H,  below)  is  consistent 
with  that  approved  under  OMB  control 
number  0937-0189. 

H.  Points  to  Remember 

1.  There  is  a  10  double-spaced  page 
limitation  for  the  substantive  parts  of 
the  application.  Before  submitting  your 


application,  please  check  that  you  have 
adhered  to  this  requirement  which  is 
spelled  out  in  Section  C. 

2.  You  are  required  to  send  an  original 
and  two  copies  of  an  application. 

3.  The  summary  description  (1,200 
characters  or  less)  should  accurately 
reflect  the  nature  and  scope  of  the 
proposed  project. 

4.  In  following  the  required  format  for 
preparing  the  program  narrative,  make 
certain  that  you  have  responded  fully  to 
the  four  (4)  evaluative  criteria  which 
wrill  be  used  by  reviewers  to  evaluate 
and  score  all  applications. 

5.  Before  submitting  the  application, 
have  someone  other  than  the  author(s): 

(1)  apply  the  screening  requirements  to 
make  sure  you  are  in  compliance;  and 

(2)  carry  out  a  trial  run  review  based 
upon  the  evaluative  criteria.  Take  the 
opportunity  to  consider  the  results  of 
the  trial  run  and  then  make  whatever 
changes  you  deem  appropriate. 

6.  Applications  must  be  mailed  by 
midnight,  or  hand-delivered  by  5:30 
p.m.,  Astern  Time,  on  June  6, 1994  to 
the  address  below.  Department  of 
Health  and  Human  Services, 
Administration  on  Aging,  Office  of 
Administration  and  Management,  330 
Independence  Avenue  SW,,  Room  4644, 
Washington,  D.C  20201,  Attn:  WHCoA- 
94-2, 

Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

BILUNO  CODE  4t30-e3-M 


Federal  Register  /  Vol.  59,  No,  90  t  Wednesday,  May  11,  1994  /  Notices 


24437 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0346-0043 


1  rvFE  Of  susMissoN 

Acpltcalion 

Pra  Application 

Q  ConsPvci'On 

Q  Coxiiioclox 

Q  ♦40"-Co"«l>uCI'OX 

□  Nox-ContHuCtion 

i  %  APHlCANf 


C»g»l  N»m* 


A<M'eu  (Q-v*  c<<y  coi/^  tfj'a  •no  t<p  coOai 


iO{«iTirK:*r<ON  nuwser  <EiNi 


t  0*rE  SUSMiTTEO  Apo<<«nl  Idaniiiiei 


1  DATE  AECEIVEO  •«  state  S<*II  Aootot.on  tdenli<4 


4  DATE  DECEttfEO  •*  FCOEMAC  AGEMC*  ■  F«dr'4<  KJcniilie* 


O^ffTv/AttOnai  Untt 


*44'^  antj  letepnone  numcxf  oi  ih*  p«'Son  to  e»  con<*ctad  ox  wi,ot*’X0 

<«V(  mPQt-CMt-on  (o<,*  arts  cod*) 


m- 


TVPE  Of  APPT.<CAnO«« 

Q-  Ne»  □  Coxiixuif'O'’  Q  Wev‘4^0'’ 

I  «4vit>on  omei  «B0'00"*i4  letleMst  m  t)0«(eil  □  □ 

A  tnc»E»»»  Ant'd  6  Oec'east  a«»»(3  C  '"C'e*j*  Du'ii'ox 

O  0«cr«4S4  Ovtf’on  O^nf,  fiOPC'N'l 


title 


1  AAEAS  AEf  ECTEO  •*  AACJECT  COunt’tl  s'4'es  alC  I 


r  rvpf  appl»caht 

lania'  appiopnata  «n  6o«T  (_] 

A  Skis 

M  in<3eoe'ide"i  Schooi  O-ii 

B  CovHTy 

1  Siaic  CoHiioRcd  iHsiKuiiox  o*  hiqhp'  Lc4">"'g 

C  MlH'iC'PA' 

J  PiiTil*  L»n<y«f»iry 

O  To«r^sl^0 

K  irxSta'^  TftOv 

E  RTiwttaiB 

L  Indwiduai 

f  lni#rmur^tC4pai 

M  Prold  O'Oa^fai'Of^ 

G  SoRciai  Disi'<ci 

N  OiH*<  tSoec'Ni 

•  HAMC  Of  F£0€4AL  AOC^V 

1  MOifCT 


S>«>t  0«ie 


congressional  districts  o» 


4  Aool'caxi 


t  O'l'Rl 


I  Pfog-am  intcxe 


g  total 


•  4  IS  application  subject  to  review  8v  state  executive  order  l»Jf?  PROCESST 
a  res  This  PPEAPPliCATION  APPLICATION  WAS  UAD€  available  TO  The 
state  EXcCLiTiVE  OROeo  I23T2  PROCESS  PQR  REViEW  ON 


D  NO  Q  program  IS  NOT  COVERED  ev  E  O  I2JT2 

0  OR  program  mas  not  BEEN  SELECTED  Bv  STATE  TOR  REViEW 


00  I  I'  IS  The  applicant  delinquent  on  ant  FEDERAL  DEBT? 

□  ve&  *1  Tes  *  anacN  eaDianahon  □  No 


•  4  TO  the  BEST  Of  MT  knowledge  AND  BELIEF  ALL  DATA  in  This  APPLICATION  PREAPPLICATTON  ARE  TRUE  AND  CORRECT  THE  DOCUMENT  HAS  BEEN  OOL» 
autmoRiTED  B»  THt  governing  BOO*  O'  tmE  applicant  ano  tm£  applicant  will  COMPLv  with  The  ATTACHED  ASSURANCES  IF  The  ASSISTANCE  iS  AWARDED 


0  Sg"aiu'e  o'  Ajino'^TeO  Reo'ese'iiai-ve 


t  Off  S'gi'po 


•e.-OuL  Ec'i Cl  Noi  jiAri'F 


eiLUNC  CODE  413(M)2-C 


24438 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant’s  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant’s  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
and  name  and  telephone  number  of 
the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— “New”  means  a  new  assistance 
award. 

— “Continuation”  means  an  extension 
for  an  additional  funding/budget 
period  for  a  project  with  a  projected 
completion  date. 

— “Revision”  means  any  change  in 
the  Federal  Government’s  financial 
obligation  or  contingent  liability 
fi-om  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the 
program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  coimties,  cities). 

13  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  deliquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body’s 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant’s 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be 
submitted  as  part  of  the  application.) 

BILLING  CODE  413(M>2-M 
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Instructions  for  the  SF-424A 
General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1—4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
muiltiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary  totals  by 
programs. 


Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all 
columns  used. 

Section  B.  Budget  Categories 
In  the  column  headings  (1)  through 
(4),  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1—4,  Column  (a). 

Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i — Show  the  total  of  Lines  6a 
to  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Line  6k, 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  5, 
For  supplemental  grants  and  changes  to 
grants,  Ae  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (0  on  Line  5. 


Line  7 — Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  fi'om  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Q)lumn  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — ^Enter  totals  of  Columns 
(b),  (c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Column  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (fl.  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amoun  ts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplemental)  to  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 
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Line  20 — Enter  the  total  for  each  of 
the  Columns  (bHe).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accoi^ngly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

Assurances — Non-Construction 
Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  Is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State,  ' 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  fiame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C  §§  4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 


of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  CF.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Qvil  Rights  Act  of  1964 
(P.L  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§  6101-6107),  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 

§  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquir^  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 


9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C  §§  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  18 
U.S.C.  §§  874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-19)  and  Executive  Order  (EO)  11514; 
(b)  notification  of  violating  facilities 
pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §  §  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 

§  §  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89- 
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544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §  §  4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Applicant  Organization 


Title 


Date  Submitted 

Program  Narrative  Statement 

A.  New  Applications 

1.  Objectives  and  need  for  assistance. 
Pinpoint  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution.  Demonstrate  the 
need  for  the  assistance  and  state  the 
principal  and  subordinate  objectives  of 
the  project.  Supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  may 
be  used.  Any  relevant  data  based  on 
planning  studies  should  be  included  or 
footnoted. 


2.  Results  or  Benefits  Expected. 

Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and/or  research 
should  be  indicated. 

3.  Approach.  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  how 
the  proposed  work  will  be 
accomplished  for  each  project.  Cite 
factors  which  might  accelerate  or 
decelerate  the  work  and  your  reasons  for 
taking  this  approach  as  opposed  to 
others.  Describe  any  unusual  features  of 
the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements.  Provide  for 
each  assistance  program  quantitative 
projections  of  the  accomplishments  to 
be  achieved,  if  possible.  When 
accomplishments  cannot  be  quantified, 
list  the  activities  in  chronological  order 
to  show  the  schedule  of 
accomplishments  and  their  target  dates. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 
to  be  used  to  evaluate  the  results  and 
success  of  the  project.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benehts  identified  are  being 
achieved.  List  each  organization, 
cooperator,  consultant,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

4.  Geographic  Location.  Give  a  precise 
location  of  the  project  and  area  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached. 

5.  If  applicable,  provide  the  following 
information;  for  research  and 


demonstration  assistance  requests, 
present  a  biographical  sketch  of  the 
program  director  with  the  following 
information:  Name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  the  name,  training  and 
background  for  other  key  personnel 
engaged  in  the  project.  Describe  the 
relationship  between  this  project  and 
other  work  planned,  anticipated,  or 
underway  under  Federal  assistance. 

B.  Supplemental  Applications 

Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify  the 
need  for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or 
milestones  anticipated  with  the  new 
funding  request.  If  there  have  been 
significant  changes  in  the  project 
objectives,  location,  approach  or  time 
delays,  explain  and  justify.  For  other 
requests  for  changes,  or  amendments, 
explain  the  reason  for  the  changes(s).  If 
the  total  budget  has  been  exceeded  or  if 
the  individual  budget  items  have 
changed  more  than  the  prescribed 
limits,  explain  and  justify  the  change 
and  its  effect  on  the  project. 

C.  Continuation  Applications 

Continuation  applications  need  only 
provide  information  explaining 
significant  changes  to  the  original 
Program  Narrative  Statement  and  a 
description  of  accomplishments  from 
the  prior  budget  period. 

A 
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(SAMPLE) 

OMft  Approval  No  0346-00<3 

APPLICATION  POH 

FEDERAL  ASSISTANCE 

2  OATt  SUftMiTTEO 

July  31.  1994 

Appt<.«A|  ld«nlif*«r 

N/A. 

1  TYPE  or  SUAMiSSION. 
Apphcahon 

Q  Coniliucl*on 

Pr9SOpftCSf*Of> 

O  Coo$l»uCl*Ort 

1  OATl  RECCIVCO  ev  statc 

N/A 

Siaie  AppiicaiKy'  i<Je«i>i>ei 

N/A 

4  DATt  ACCCtvCO  •r  FCOCAaI  AGENCY 

faOaial  kJemiltei 

(3  ^^<y'•Co«s^ucf•on 

O  Non-Co«JI>OCIK)o 

t  **^ICAXT  tNfOOUATtOM 


L»C»<  N»m* 

XYZ  Deoartnient  on  Aging 


AdO'eu  citf  coirnry  and  up  coda  I 

123A  Jones  Street 
Washington,  D.C.  20201 


t  f  MP„OvtR  lOf  NTIflCATlOW  WUMBtB  (tlN|  \ 


1  h  I  “  It  I A  i\A  I  6 

_ i _ 


7\i  8  !  9  I 


I  TVM  O'  APPl»CATiON 


)Gl 


□  Cc- 


«  n*v>K>o  ente*  aoo'OpoAt*  IXMMSI  "O  boxes)  CD  j 


^  BeytKO" 


A  inoeese  Aa«td  B  Otc'cese  A«»'<1 
O  Osc'rase  Ou'ai«n  O*)***  liooo^l 


A- 


Oiganiiaiional  Unii 

i 

Office  of 

ElderAffairs  j 

1 

Name  and  leiephone  numbe'  o'  in*  person  to  be  contacted  on  matiers  irrvorv.ng  j 

inis  appicairon  (o<va  area  code)  | 

John  Doe 
(202)  678 

-9012 

It  type  or  applicamt  taniar  app'op'iaia  iatta>  m  Potl  1  aI  ! 

‘J  A  State 

M  Independent  Senool  Orii 

t  6  Counry 

1  Slate  Conliolled  Inslilolion  o'  M.gner  Learning 

C  UunKipal 

J  Bi>»ate  Lln.»e«Sitv 

0  To*nsN*p 

'  A  tAGtart 

E  •nie'Siatc 

L  loG'v«dwat 

F  Iniaimunctoftt 

M  Pro^'t  O'oaAi^aitOA 

G  Special  Onincl 

N  Oiner  iSpec'iy)  j 

jft  NAME  or  fedcaal  agency  j 

j  ad:^inistration  on  aging  j 

IS/'OSSCRtPTIVI  mLI  0»  APPL»CA»<T-S  PROJCCT 


tm.E  Special  Programs  for  the  Ag-^ng 


Whita  House  Conference  on  Aging 
v^tate  Conference) 


I  i>  AMCAS  Af StCTfO  •»  PAOJECS  K>I<«I  couAi-ei  iteiet  aK  I 

i 

!  N/A 


!  IS  f:;„.  c-^^o 

«a  COr;CS£SS*Cf:il  e.$T5iCT5  Of  \  I 

Sian  Dale 

08/01/94 

En<v>g  Dale 

07/31/91 

a  Apoi^am  ;  b  t^s,c  | 

I  Z'K"  ! 

I  St  ESTHAATCD  PUMtXNO 
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U.S.  Department  of  Heahh  and  Human 
Services — Certification  Regarding  Drug- 
Free  Workplace  Requirements — 

Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988,  45  CFR  Part  76, 
Subpart  F.  The  regulations,  published  in 
the  May  25, 1990  Federal  Register, 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out 
below  is  a  material  representation  of  fact 
upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and 
Human  Services  (HHS)  determines  to 
award  the  grant.  If  it  is  later  determined 
that  the  grantee  knowingly  rendered  a 
false  certification,  or  otherwise  violates 
the  requirements  of  the  Drug-Free 
Workplace  Act,  HHS,  in  addition  to  any 
other  remedies  available  to  the  Federal 
Government,  may  taken  action 
authorized  under  the  Drug-Free 
Workplace  Act.  False  certification  or 
violation  of  the  certification  shall  be 
grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
governmentwide  suspension  or 
debarment. 

Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be 
identified  on  the  certification.  If  known, 
they  may  be  identified  in  the  grant 
application.  If  the  grantee  does  not 
identify  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is 
no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(sJ  on  file 
in  its  office  and  make  the  information 
available  for  Federal  inspection.  Failure 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must 
include  the  actual  address  of  buildings 
{or  parts  of  buildings)  or  other  sites 
where  work  under  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation.  State  employees  in 
each  local  unemployment  office, 
performers  in  concert  halls  or  radio 
studios.) 

If  the  workplace  identified  to  HHS 
changes  during  the  performance  of  the 
grant,  the  grantee  shall  inform  the 
agency  of  the  change(s),  if  it  previously 
identified  the  workplaces  in  question 
(see  above). 

Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-Free 


Workplace  common  rule  apply  to  this 
certification.  Grantees*  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

“Controlled  substance”  means  a 
controlled  substance  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C  812)  and  as  further 
defined  by  regulation  (21  CFR  1308.11 
through  1308.15). 

"Conviction”  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  criminal  drug 
statutes: 

“Criminal  drug  statute”  means  a 
Federal  or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
dispensing,  use.  or  possession  of  any 
controlled  substance; 

“Employee”  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  a  grant, 
including:  (i)  All  “direct  charge” 
employees;  (ii)  all  "indirect  charge” 
employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii) 
temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee’s  payroll. 

This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g.,  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
grantee’s  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  workplaces). 

The  grantee  certifies  that  it  will  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee’s 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace;  (2)  the  grantee’s  policy  of 
maintaining  a  drug-free  workplace;  (3) 
Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and,  (4)  The  f)enalties  that 
may  be  imposed  upon  emplo>-ees  for 
drug  abuse  violations  occurring  in  the 
workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 


of  the  statement  required  hy  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the 
statement;  and.  (2)  Notify  the  employer 
in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute 
occurring  in  the  workplace  no  later  than 
five  calendar  days  dfter  such  conviction; 

(e)  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 
notice  under  subparagraph  (d)(2)  from 
an  employee  or  otherwise  receiving 
actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
provide  notice,  including  position  title, 
to  every  grant  officer  or  other  designee 
on  whose  grant  activity  the  convicted 
employee  was  working,  unless  the 
Federal  agency  has  designated  a  central 
point  for  the  receipt  of  such  notices. 
Notice  shall  include  the  identification 
number(s)  of  each  affected  grant; 

(0  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph 
(d)(2),  with  respect  to  any  employee 
who  is  so  convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  emplo)^,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
or,  (2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  apjwopriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c).  (d),  (e).  and  (f). 

Certification  Fegarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
susp)ended.  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-j’ear  period 
prec.eding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
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local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State, 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
pre{:eding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
“Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntaiy’ 
Exclusion — Lower  Tier  Covered 
Transaction”  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 


The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  “Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions”  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants. 

Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  Appropriated  Funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  or  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  cohtinuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  or  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  Federal 
contract,  grant,  loan  or  cooperative 
agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form- 
LLL,  “Disclosure  Form  to  Report 
Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 


Organization 

Authorized  Signature  Title  Date 


Note:  If  Disclosure  Forms  are  required, 
please  contact:  Margaret  A  Tolson,  Director; 
Grants  Management  Division;  330 
Independence  Avenue,  S.W.,  Room  4256- 
COHEN:  Washington.  D.C  20201-0001. 

[FR  Doc.  94-11383  Filed  5-10-94;  8:45  ami 
BILLING  CODE  413(M)2-M 


Food  and  Drug  Administration 

[Docket  No.  94N-0166] 

Drug  Export;  >^Verapamii  Injection, 

U.S.P.  2.5  mg/mL,  2  mL  Vial,  and  4  mL 
Vial 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ben  Venue  Laboratories,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
f^Verapamil  Injection.  U.S.P.  2.5 
milligrams/milliliter  (mg/mL),  2  mL 
vial,  and  4  mL  vial  to  Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food' 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-594- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Ben 
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Venue  Laboratories,  Inc.,  270  Northfield 
Rd.,  P.O.  Box  46568,  Bedford,  OH 
44146,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  P^Verapamil  Injection, 

U.S.P.  2.5  mg/mL,  2  mL  vial,  and  4  mL 
vial  to  Canada.  P^Verapamil  Injection, 
U.S.P.  2.5  mg/mL,  2  mL  vial,  and  4  mL 
vial  is  indicated  for  the  rapid 
conversion  to  sinus  rhythm  of 
paroxysmal  supraventricular 
tachycardias.  When  clinically  advisable, 
appropriate  vagal  maneuvers  should  be 
attempted  prior  to  P^Verapamil  Injection 
administration.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  April  22, 
1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  23, 

1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated;  May  3, 1994. 

Stephanie  R.  Gray, 

Acting  Director,  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 

(FR  Doc.  94-11440  Filed  5-10-94;  8:45  am] 
BILUNQ  CODE  416(M>1-F 


[Docket  No.  93E-0268] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  RealityrM  Female  Condom 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
RealityTM  Female  Condom  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 


has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382, 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L,  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  nms 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amoimt  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA’s  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  the  RealityTM 
Female  Condom  for  marketing.  The 
RealityTM  Female  Condom  is  a  medical 
device  that  is  indicated  for  use  to  help 
prevent  pregnancy  and  sexually 
-  transmitted  diseases,  including  the 
human  immunodeficiency  virus  (HIV) 
infection,  during  vaginal  intercourse. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  the 
RealityTM  Female  Condom  (U.S.  Patent 


No.  4,976,273)  from  Chartex 
International  Pic;  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  July  28, 1993,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regulatory  review  period, 
and  the  approval  of  the  RealityTM 
Female  Condom  represented  the  first 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that  the 
FDA  determine  the  product’s  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  RealityTM  Female  Condom  is  2,017 
days.  Of  this  time,  1,460  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  557 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  the  first  clinical  trial  on 
this  device  was  begun:  October  31, 1987. 
The  clinical  trial  cited  by  the  applicant 
was  conducted  outside  the  United 
States  and  was  not  subject  to  FDA’s 
requirement  for  an  investigational 
device  exemption  (IDE)  under  section 
520(g)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  nor  FDA’s 
requirement  for  an  institutional  review 
board  (IRB)  approval  under  section 
520(g)(3)  of  the  act.  Therefore,  the 
testing  phase  begins  on  the  date  the 
device  is  first  used  with  human  subjects 
as  part  of  a  clinical  investigation  to  be 
filed  with  FDA  to  secure  premarket 
approval  of  the  device  (21  CFR 
60.22(c)(l)(iii)).  The  applicant  has  stated 
that  the  date  on  which  the  device  was 
first  used  with  human  subjects  as  part 
of  a  clinical  investigation  to  be  filed 
with  FDA  to  secure  premarket  approval 
of  the  device  was  October  31, 1987. 
Because  of  the  circumstances  previously 
described  for  the  clinical  trial  cited  by 
the  applicant,  FDA  has  no  record  in 
which  to  review  this  date  (21  CFR 
60.20(c)(6).  Althou^  FDA  cannot, 
therefore,  confirm  that  testing  began  as 
stated  by  the  applicant,  FDA  is  using 
this  date  as  the  start  of  the  testing  phase. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act:  October 
29, 1991.  FDA  has  verified  the 
applicant’s  claim  that  the  premarket 
approval  application  (PMA)  for  the 
RealityTM  Female  Condom  (PMA 
P910064)  was  initially  submitted  on 
October  29, 1991. 

3.  The  date  the  application  was 
approved:  May  7, 1993.  FDA  has 
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verified  the  applicant’s  claim  that  PMA 
P9 10064  was  approved  on  May  7, 1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potenti^  length  of  a  patent  extension. 
Hovvevw,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  717  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  11, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetennkiation.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
orbefore  Novemb^  1994,  for  a 
determination  regarding  whether  the 
applicant  forextestsion  acted  with  due 
diligence  daring  Ibe  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  lo  merit  an 
FDA  investigation.  <See  H.  Rept.  857, 
part  1, 96tfa  €oo^.,  id  aess..  pp.  41-42, 
1964.)  FetHions  ’dumkl  be  in  the  farmat 
specifiad  in  21 CFR  I'O.SO. 

Comments  and  petitions  should  be 
submitted  to  the  Ood^ts  Management 
Brandi  {address  above)  in  three  copies 
(except  that  indmdoals  may  submit 
single  copies)  and  identified  with  the 
dod^  eomber  found  in  toackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  firaiKb  between  9 
am.  end  4  p.m.«  Monday  through 
Friday. 

Dated:  April  29, 199**. 

Stuart  L.  Nightingale, 
AssocictteX^mmissionerfor  Health  Affairs. 
IFRDoc.  94-11439  Filed  5-10-94;  8:45  am) 
aumo  CODE  M60-oi<e 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  naonth  of  June  1994. 

Name:  National  Advisory  Ckiuncii  on  the 
N'atlonai  Health  Service  Corps. 

Date  and  Time:  June  J-S.  1994. 

P/ace;  Fadisson  Hotel  Newark  Airport.  128 
Frontage  Road.  Newark.  New  jersey  07114. 
(201)  690-5500.  The  meeting  is  open  to  the 
public. 

Purpose; 'The Council  will  advise  and  make 
appropriate  recommendations  on  the 
National  Heakh  Service  Corps  (WHSC) 
program  as  mandated  ^legislation,  it  will 


also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  die  legislation. 

Age-oda.  The  meeting  will  begin  on  Friday. 
June  3.  at  8.30  a.m.  with  site  visits  to  health 
care  facilities  in  New  Jersey  and  New  York 
City.  The  agenda  for  the  business  meetings 
on  Saturday  and  Sunday.  June  4-5,  will 
include  updates  on  the  Bureau  of  Primary 
Health  Care.  Che  National  Health  Service 
Corps,  presentations  by  New  York  public 
health  officials,  universal  service,  and  mental 
and  dental  health  issues. 

The  meeting  is  open  to  the  public, 
however,  no  transportation  will  be  provided 
for  the  site  visits. 

Anyone  requiring  information  regarding 
the  subject  C^ncil  should  contact  Ms.  Nada 
Schnabel  National  Advisory  Council  on  the 
National  Health  Service  Co^s.  8th  floor. 
4350  East  West  Highway,  Rockville. 
Maryland  20857,  Telephone  (301)  594-4136. 

Agenda  Items  are  subject  to  change  as 
priorities  '^ctate. 

Dated:  May  6. 1994. 

Jackie  E.  Baum, 

Advisory  CommitteeManagement  Officer, 
HESA. 

IFR  Doc.  94-11363  Filed  5-lt)-94;  6:45  am) 
BIUJNQ  CODE  S160-1S-P 


Advisory  CourtcJI;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  anaouiKiement  is 
made  of  the  following  Nsdkmal 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  |une  1994: 

NomerNational  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  June  13-15. 1994;  1:30 
p.m. 

P/ace:  The  Oes  Moines  Marriott  700  Grand 
Avenue,  Des  Moines,  lA  S0309.  (515)  235- 
5500.  The  meeting  is  open  to  the  public. 

PurposerTbe Committee  provides  advice 
and  recommendations  to  the  Secretary  wkh 
respect  to  tke  delivery.  finaBcmg,  research, 
development  and  administration  of  beahfa 
care  services  in  rural  areas. 

Agenda:  Plenary  session  on  Monday.  June 
13,  will  be  devoted  to  “The  Health  Care 
Reform  in  Rural  Areas  and  Telemedicine.*’ 
Other  plenary  topics  will  include  discussions 
and  presentations  on  the  changes  on  farm 
safety,  rural  physician  recruitment  and 
placement  and  antral  community 
empowerment  project  “Hometown  Health.” 
In  addition,  a  presentation  regarding  the 
application  of  the  field  of  telemedicine  in 
Health  Care  Reform  will  be  provided  at  the 
Iowa  Methodist  Medical  Center.  A  trip  to  the 
Farm  Bureau  has  been  planned  for  Monday 
evening.  ’The  preserrtation  will  cover  the 
Bureau's  Farm  Safety  Program. 

The  Education  and  Health  Services  Work 
Croup  and  the  Health  Care  Financing  Work 
Croup  will  meet  between  plenary  sessions  on 
developing  xeconunendations  and  strategies 
for  improving  health  services  delivery  in 
rural  areas. 

The  meeting  will  adjourn  on  Wednesday. 
June  15.  at  noon.  (Transportation  on  field 


trips  will  not  be  provided.  All  sessions  are 
open  to  the  public  J 

Anyone  requiring  information  regarding 
the  subject  Oiuncil  should  contact  Jeffery 
Human,  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health.  Health 
Resources  and  Services  Administration,  room 
9-05.  ParklawnDuilding,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone  (3011 
443-0835.  FAX (301)  443-2803. 

Persons  interested  -in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson,  Director  of  Operations.  Office  of 
Rural  Health  Policy.  Healdi  Resources  and 
Serv'ices  Administration,  Telephone  (301) 
443-0835. 

Name:  National  Commission  on  Allied 
Health 

Date  and  Time:  June  20-21.  1994.  6:30  ajm. 
Place:  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW..  Washington,  DC 
20036.  The  meeting  is  open  <o  the  public. 

Purpose:  The  National  Commission  on 
Allied  Health  shall:  (1)  Make 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Committee  cm 
Labor  and  Human  Resoiuces  of  the  Senate, 
and  the  Committee  on  Energy  and  Commerce 
of  the  House  of  Representatives,  with  respect 
to:  (A)  The  supply  end  distribution  of  allied 
health  personnel  throughout  &e  United 
States;  (B)  current  and  mture  shortages  or 
excesses  ofellied  health  personnel 
particularly  in  medically  underserved  and 
rural  communities:  (Q  Miority  research 
needs  within  the  allied  health  professions; 

(D)  appropriate  Federal  policies  relating  to 
the  matters  described  in  subparagraphs  (A) 
throu^  (C).  including  policies  concerning 
changes  in  the  financing  of  und^graduate 
and  graduate  ellied  health  pro^nms.  changes 
in  the  types  of  allied  health  education,  and 
the  approfHiate  Federal  role  in  the 
development  of  a  research  base  in  the  allied 
health  professions;  (E)  appropriate  ^orts  to 
be  carried  out  by  health  care  facilities, 
schools  end  programs  of  allied  health,  and 
professional  associations  with  respect  to  the 
matter  referred  to  in  subparagraph  (A), 
including  efforts  for  changes  mi 
undergraduate  and  graduate  allied  health 
education  programs,  and  private  support  for 
research  initiatives;  (F)  deficiencies  and 
needs  for  improvements  in  existing  data 
bases  concerning  the  sitpply  and  distribution 
of  training  programs  for  allied  health  in  the 
United  States  and  steps  that  should  be  taken 
to  eliminate  such  deficiencies;  and  (C) 
problems,  and  recommendations  for  the 
resolution  of  such  problems,  relating  to  the 
roles  and  functions  of  professionals  within 
the  allied  health  fieids  and  other  fields  such 
as  medicine  and  dentistry;  and  (2)  encourage 
entities  providing  allied  health  education  to 
conduct  activities  to  voluntarily  achieve  the 
recommendations  of  the  Commission. 

Agenda:  The  agenda  includes  Opening  and 
Welcome  remarks;  Introduction  of  members; 
Congressional  perspective  of  die 
Commission;  Ihiblic  Advisory  Committee 
Overview;  Election  of  the  Chairperson; 
development  of  subcommittees; 
presentations  on  supply  and  distribution, 
shortages  and  excess  and  current  research 
activities. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Mr.  Neil  H. 
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Sampson,  Director,  Division  of  Associated, 
Dental,  and  Public  Health,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  room  8-101,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-6853. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate; 

Dated:  May  5, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
MBS  A. 

[FR  Doc.  94-11362  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4160-15-P 


National  Institutes  of  Health 

Meeting  of  the  Advisory  Committee  to 
the  Director,  NIH 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIH,  on  June  2, 1994,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  from  8:30  a.m.  to  4:30  p.m.,  in 
Building  31,  Conference  Room  10,  C 
Wing.  The  meeting  will  be  open  to  the 
public.  Attendance  by  the  public  will  be 
limited  to  space  available. 

The  topics  proposed  for  discussion 
include:  (1)  Review  of  the  NIH 
Intramural  Research  Program;  (2) 
Review  of  the  FIAU  Studies:  (3) 
Academia/Industry  Sponsored  Research 
Agreements;  (4)  Report  of  the  NIH 
Human  Embryo  Research  Panel;  and  (5) 
Report  of  the  Panel  on  Antisocial, 
Aggressive,  and  Violence-Related 
Behaviors  and  Their  Consequences. 

The  Executive  Secretary,  Sandy 
Chamblee,  J.D.,  National  Institutes  of 
Health,  Shannon  Building,  room  103, 
Bethesda,  Maryland  20892,  (301)  496- 
2122,  will  furnish  the  meeting  agenda, 
rosters  of  Committee  members  and 
consultants,  and  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carol  Chism  on  (301)  496- 
3154  in  advance  of  the  meeting. 

Dated:  May  4, 1994. 

Susan  K.  Feldman, 

NIH  Committee  Management  Officer. 

(FR  Doc.  94-11465  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  414<M)1-M 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention:  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HC  (Centers  for  Disease  Control 
and  Prevention),  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  59  FR  4720—4721, 
February  1, 1994)  is  amended  to  reflect 
the  revision  of  the  functional  statements 
for  the  Division  of  Surveillance  and 
Epidemiology  (DSE),  and  the  Office  of 
the  Director,  DSE,  Epidemiology 
Program  Office  (EPO). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statements  for 
the  Division  of  Surveillance  and 
Epidemiology  (HCB5)  and  the  Office  of 
the  Director  (HCB51)  and  insert  the 
following: 

(1)  Collects,  analyzes,  and 
disseminates  public  health  surveillance 
information; 

(2)  Develops,  implements,  and 
evaluates  innovative  statistical  and  data 
management  methods  for  application  to 
public  health  surveillance  and 
epidemiology; 

(3)  Coordinates  activities  of  the  CDC 
Surveillance  Coordination  Group; 

(4)  Manages  and  operates  the  National 
Notifiable  Disease  Surv’eillance  System 
and  the  121  Cities  Mortality  Reporting 
System  and  produces  statistical  tables 
and  graphics  for  the  Morbidity  and 
Mortality  Weekly  Report  (MMWR)  and 
associated  publications; 

(5)  Develops,  manages,  and  supports 
effective  national  telecommunications 
systems  for  surveillance  and 
epidemiology; 

(7)  Provides  consultation,  technical 
assistance,  and  training  on  surveillance 
to  CDC  and  to  other  agencies  and 
domestic  and  international 
organizations; 

(8)  Develops,  coordinates,  and 
conducts  special  epidemiologic  and 
statistical  studies; 

(9)  Provides  consultation  on  analytic 
methods  and  data  management  on 
surveillance  and  epidemiologic  issues 
throughout  CDC; 

(10)  Maintains,  manages,  and 
coordinates  selected  data  bases  for  use 
in  collaborative  research. 

Office  of  the  Director  (HCB51).  (1) 
Provides  leadership  and  direction  for  all 


activities  of  the  Division  of  Surveillance 
and  Epidemiology;  (2)  provides 
leadership  and  guidance  on  policy, 
program  planning,  program 
management,  and  operations;  (3) 
establishes  Division  goals,  objectives, 
and  priorities;  (4)  monitors  progress  in 
implementation  of  projects  and 
achievement  of  objectives;  (5)  provides 
management,  administrative,  and 
support  services,  and  coordinates  with 
appropriate  EPO  offices  on  program  and 
administrative  matters;  (6)  provides 
liaison  with  other  CDC  organizations, 
other  governmental  agencies, 
international  organizations,  the  Council 
of  State  and  Territorial  Epidemiologists, 
and  other  outside  groups;  (7)  plans, 
allocates,  and  monitors  resources:  (8) 
provides  scientific  leadership  and 
guidance  to  the  Division  to  assure 
highest  scientific  quality  and  ethical 
standards;  (9)  plans  and  activities  of  the 
CDC  Surveillance  Coordination  Group. 

Effective  Date:  May  2, 1994. 

Claire  V.  Broome, 

Acting  Director. 

IFR  Doc.  94-11418  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4160-18-lyl 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

(Docket  No.  N-94-1061;  FR-O722-O-011 

Delegations  and  Redelegations  of 
Authority;  Correction 

AGENCY:  Office  of  the  Secretary,  HUD.  , 
ACTION:  Correction  of  effective  dates. 

SUMMARY:  This  notice  corrects  two 
notices  of  delegation  of  authority  and 
five  notices  of  redelegation  of  authority 
published  in  the  Federal  Register  on 
Friday,  April  15, 1994  as  part  IV,  at  59 
FR  18276,  to  change  the  effective  date 
from  April  8, 1994  or  April  12, 1994  to 
April  15, 1994. 

EFFECTIVE  DATE:  April  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Shumway,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 

SW.,  Washington,  DC  20410,  telephone 
(202) 708-9988. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  15, 1994,  the  Department  of 
Housing  and  Urban  Development 
published  two  notices  of  delegation  of 
authority  and  five  notices  of 
redelegation  of  authority  in  the  Federal 
Register  as  part  IV,  at  59  FR  18276,  to 
implement  the  reorganization  of  the 
HUD  field  structure.  It  was  intended 
that  the  effective  date  for  these  notices 
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u'onldall  be  April  15,  1994.  In  error,  tbe 
effective  dates  for  these  notices  reflected 
the  date  of  signature  for  each  document 
and  consequently,  ranged  from  April  8, 
1994  to  April  12. 1994.  Therefore,  in 
this  notice,  die  effective  date  for  each  of 
these  notices  is  changed  to  April  15, 

1994. 

Accordingly,  the  effective  dates  for 
the  Delegations  and  Redelegations  of 
Authority  published  in  the  Federal 
Register  on  April  15, 1994,  at  59  FR 
18276,  are  corrected  to  read  as  follows: 

1.  On  page  18276,  in  FR  Doc.  94- 

9230.  the  effective  date  of  the  Delegation 
of  Authority  concerning  Limited  Denial 
of  Participation  sanctions  (Dcniket  No. 
D-94-1057;  FR-3701-D-011  is  corrected 
from  April  8, 1994  to  read  April  15. 

1994. 

2.  On  page  18276,  in  FR  Doa  94- 

9233.  the  effective  date  of  the  Delegation 
of  Procurement  Authority  {Docket  No. 
D-94-1059;  FR-3697-D-Oll  is  corrected 
from  April  12. 1994  to  read  April  15. 
1994. 

3.  On  page  18277,  in  FRDoc.  94- 

9235,  the  effective  date  of  the 
Amendment  of  Redelegations  of 
Authority  under  the  Fair  Housing  Act 
{Docket  No.  D-94-1058;  FR-3704-D- 
01]  is  corrected  from  April  12. 1994  to 
read  April  15, 1994. 

4.  On  page  18277.  in  FRDoc.  94- 

9234,  the  effective  date  of  the 
Redelegation  of  FhocuremafA  Authority 
{Docket  No.  D-94-1059:  FR-3697-D- 
02|  is  corrected  from  April  12.  1994  to 
read  April  15, 1994. 

5.  On  page  18279,  in  FR  Doc.  94- 

9231.  the  effective  date  of  the 
Revocation  and  Redelegation  of 
Authority  for  the  Office  of  Public  end 
Indian  Housing  {Dodret  No.  D-94-1055: 
FR-3696-D-01]  is  corrected  from  April 
12. 1994  to  read  April  15. 1994. 

6.  On  page  18280,  in  FR  Doc.  94- 

9232.  ffie  rffective  dale  of  the 
Revocation  and  Redelegation  of 
Authority  for  the  Office  of  Community 
Planning  and  Development  {Docket  No. 
D-94-1060;  FR-3674-D-011  is  corrected 
from  April  12, 1994  to  read  April  15, 
1994. 

7.  On  page  16262,  in  FR  Doc.  94- 

9236,  the  effective  date  of  the 
Revocation  and  Redetegation  of 
Authority  for  the  Office  of  Housing 
{Docket  No.  D-94-1056:  FR-3668-D- 


02j  is  corrected  from  April  8. 1994  to 
read  April  15, 1994. 

Authority;  Section  7(d},  Oepartment  of 
Housing  and  Uibaa  Oevelopment  Act,  42. 
U.S.C.  353S(dj. 

Dated:  April  29, 1994. 

Sally  Warner  Watts, 

Acting  Assistant  Genera!  Cou  nse!  for 
Regulations. 

{FR  Doc.  94-11332  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  «210^4i 

Office  of  Administration 

[Docket  No.  N-94-3760] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Atk.  The  Department  is 
solicitiag  ptdilic  comment  on  toe 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  cmmment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  fose^  F.  Lardiey.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 
Executive  Building;  Washington. 
ex:  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  IVeaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7lh  Street, 
Southwest.  Washington,  DC  20410. 
telejdione  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  {!)  The  title  of  the 


information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  AcL  44  U.S.C  3507;  Sectira  7(di 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  April  20, 1994. 

John  T.  Murphy. 

Oirector.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposed:  Nondiscrimination  Based 
on  Handicap  in  Federally  Assisted 
Programs  and  Activities  of  the 
Department  of  Housing  and  Urban 
Development  (FR-0770). 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  tbe 
Information  and  ks  Proposed  Use:  HUD 
adopts  procedures  and  policies  to  assure 
nondiscrimination  based  on  handicap  in 
programs  and  activities  receiving 
Federal  financial  assistance  from  tbe 
Department  of  Housing  and  Urban 
Developmertt.  This  rule  implements 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended. 

Form  Number:  None. 

Respondents:  Individuals  or 
households.  State  or  Local 
Governments,  businesses  or  other  for- 
profit.  Federal  Agencies  or  employees, 
non-profit  institutions,  and  small 
businesses  or  organizations. 

Fequency  of  Svdymrssion:  On  occasion 

Reporting  Burden: 


Number  of  k  Burden 

respondents  response  ,  ”  hours 


Transition  Plan 


2  J  8.731 


1 


6.46 


1.413.470 
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Total  Estimated  Burden  Hours: 
1,413,470. 

Status:  Extension,  no  changes. 
Contact;  Elizabeth  Ryan,  HUD,  (202) 
708-2333  and  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-7316. 

Dated;  April  20, 1994. 


Notice  of  Submissioii  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mandatory  Meals  Program 
in  Multifamily  and  Cooperative  Projects 
for  the  Elderly. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Housing  project  owners  may  require 
tenants  of  elderly  assisted  housing  to 
participiate  in  and  pay  for  a  mand^ory 


Number  of 
respondents 


meals  program  as  a  condition  of 
occupancy  in  projects  equipped  with  a 
central  kitchen  and  dining  facilities. 

Form  Number:  None. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 
and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion  and  recordkeeping. 

Reporting  Burden: 


Frequency 
of  re- 


Hours  per 
response 


Information  Collection  . 

Recordkeepir>g . . . 


Total  Estimated  Burden  Hours:  2,000. 
Status:  Extension. 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944  and  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 

Dated;  April  20, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Proposal:  Service  Coordinators  in 
Sections  8,  202,  221,  and  236  Housing 
Projects. 


Office:  Housing.  ^ 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
reporting  requirement  will  enable  HUD 
to  evaluate  and  review  applications  on 
an  on-going  basis  for  the  Sections  8, 
202,  221,  and  236  housing  projects* 
approval  to  hire  Service  Coordinators. 
This  information  will  assist  the 
Department  in  monitoring  its 
responsibilities  to  assure  adherence  eind 


compliance  to  statutory  and  regulatory 
requirement  of  the  program. 

Form  Number:  HUD-92453-B  and 
52670. 

Respondents:  Individuals  or 
households  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion,  monthly,  annually,  and 
recordkeeping. 

Reporting  Burden: 


Number  of  ^  x  .  Buden 


respondents 


Information  Collection  ..... 


Total  Estimated  Burden  Hours:  8,887. 
Status:  Revision. 

Contact:  Jerold  S.  Nachison,  HUD, 
(202)  708-3291  and  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated;  March  28, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Pre-Foreclosure  Sale 
Demonstration  Program. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Defeulting  mortgagors  with  stagnant  or 
declining  property  values  can  qualify  to 
sell  their  homes  at  current  fair  market 
value  to  third-party  buyers.  HUD  pays 
the  shortfall  between  sales  proceeds  and 
mortgage  indebtedness  to  the  mortgagee 
via  the  claims  process.  Mortgagor  avoids 
foreclosure;  HUD  saves  foreclosure, 
maintenance  and  marketing  costs. 


Form  Number:  HUD-90036,  90037, 
90038, 90039,  90041,  90042, 90042A. 
90044, 90045,  90046,  90047,  90048, 
90049, 90050,  90051,  90052  and  90054. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit 
and  non-profit  institutions. 

Frequency  of  Submission:  Monthly 
and  annually. 

Reporting  Burden: 


Number  of  „  Hours  per  Burden 


respondents 


response 


Information  Collection 


Total  Estimated  Burden  Hours: 
17,854. 

Status;  Extension,  no  changes. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Prepayment  of  a  HUD- 


Contact:  Gilbert  N.  Longo,  HUD,  (202)  Insured  Mortgage  by  an  Owner  of  Low 


708-1719  and  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316, 

Dated;  April  21, 1994. 


Income  Housing  (FR-2978J. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use;  This 
rule  gives  regulatory  effect  to  legislative 


provisions  governing  prepayment  to 
HUD-Insured  mortgages.  These 
provisions  are  intended  to  preserve 
affordable  multifamily  housing  units  for 
lower-income  families  while  fairly 
compensating  the  owners  of  those  units 
and  providing  homeownership 
opportunities  for  project  residents. 

Form  Number:  HUD-9608  and  9609. 
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Respondents:  Non-profiting 
institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 

Number  of 
respondents 

X  o^^rfr^^  X  P®*"  Burden 

sponte 

Information  Collections . 

.  1,288 

1  42.55  54.762 

Total  Estimated  Burden  Hours: 

54,762. 

Status:  Reinstatement  with  changes. 
Contact:  Besty  Keeler,  HUD  (202) 
708-1142  and  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated;  April  21, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Survey  of  New  Mobile 

Home  Placements. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
survey  is  used  to  collect  data  on  the 
placement  of  new  mobile  homes.  The 
data  are  collected  from  mobile  home 

dealers.  The  principal  user,  HUD,  uses 
the  statistics  to  monitor  trends  in  this 
type  of  low-cost  housing,  to  formulate 
pohcy,  draft  legislation,  and  evaluate 
programs. 

Form  Number:  C-MH-9A  and  C-MH- 
9B. 

Respondents:  Businesses  or  other  for- 
profit  and  small  businesses  or 
organizations. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 

Number  of 
respondents 

X  X  P®*^  Burden 

sjonte  '®®P®"®®  " 

Survey 


4,000  2  .5  4,000 


Total  Estimated  Burden  Hours:  4,000. 
Status:  Extension,  no  changes. 
Contact:  Connie,  Casey,  HUD  (202) 
708-1060,  David  Fondelier,  Census, 
(301)  763-5731,  and  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated;  March  31. 1994. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Default 
Monitoring  System. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
form  is  needed  for  reporting  default 
information  to  HUD.  The  data  is 
compiled  for  various  reports  used  to 
monitor  mortgagee’s  default  and 


foreclosure  performance.  Additionally, 
HUD  uses  the  data  to  monitor  and 
evaluate  mortgagee’s  servicing  practices 
and  to  measure  potential  risk  to  HUD’s 
Insurance  Fund. 

Form  Number:  HUD-92068-A. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
proht,  and  small  businesses  or 
organizations. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 

Frequency 

X  of  re-  X 

sponse 

Hours  per 
response 

Burden 

hours 

HUD-92068-A  . 

.  4,000 

12 

.5 

24,000 

Total  Estimated  Burden  Hours: 
24,000. 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

soliciting  public  comment  on  the 
subject  proposal. 

Status:  Reinstatement  with  changes. 
Contact:  Leslie  Bromer,  HUD  (202) 
708-1719  and  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Dated:  March  31. 1994. 

IFR  Doc.  94-11324  Filed  5-10-94;  8:45  am] 
BILLING  CODE  421(M)1-M 


[Docket  No.  N-94-3720;  FR-3617-N-02] 

Submission  of  Proposed  Information 
Collection  to  OMB,  Application 
Requirements  for  Indian  HOME 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


DATES:  Comments  due  date:  May  23, 
1994. 

ADDRESSES:  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to: 

Joseph  F.  Lackey,  Jr..  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington,  DC 
20503;  or, 

Joan  Campion,  Rules  Docket  Clerk, 
Department  of  Housing  and  Urban 
Development  (HUD),  451  7th  Street.  SW.. 
room  10276,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  (HUD),  451  7th 
Street,  SW.,  room  4178,  Washington,  DC 
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20410,  telephone  number  (202)  708— 
0050.  This  is  not  a  toll-free  number. 
Copies  of  the  document  submitted  to 
OMB  may  be  obtained  from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  HUD  has  submitted  to 
OMB,  for  expedited  processing,  an 
information  collection  package  with 
respect  to  the  information  required  for 
application  for  grant  frmding  for  the 
Indian  HOME  Program.  It  also  is 
requested  that  OMB  complete  its  review 
by  May  23, 1994.  The  Department  has 
submitted  the  proposal  for  the 
collection  of  information,  as  described 
below,  to  OMB  for  review,  as  required 
by  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

(1)  Title  of  the  information  collection 
proposal:  Application  requirements  for 
Indian  HOME  Program. 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
data  that  will  be  collected  are  required 
by  the  HOME  Investment  Partnerships 
Act  and  supports  eligible  applicant’s 


request  to  apply  for  grant  funding  under 
the  Indian  HOME  Program. 

(4)  Agency  form  numbers:  HUD- 
4121-1,  HUD-4122-4.  HUD-4123-1, 
HUD-4125-1.  HUD-4126-1. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  Indian  Tribes; 
Individuals  or  Households. 

(6)  How  frequently  information 
submissions  will  be  required:  One-time 
a  Fiscal  Year. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response  and 
hours  of  response:  See  attached  chart 
with  a  total  of  5,325  burden  hours. 

(8)  Trae  of  request:  New. 

(9)  The  names  and  telephone  number 
of  an  agency  official  familiar  with  the 
proposal:  Dominic  Nessi,  Director, 
Office  of  Native  American  Programs. 

Authority:  Public  Law  101-625,  dated  11/ 
28/90. 

Dated:  April  6, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  Requirements 
for  Indian  HOME  Program. 


Office:  Office  of  Native  American 
Programs,  PIH. 

Description  of  the  Need  From  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  required  by  the 
HOME  Investment  Partnership  Act. 
Indian  Tribe,  including  Alaskan 
Indians,  Aleuts,  and  Eskimos,  and  any 
Alaskan  Native  Village  of  U.S.  (eligible 
applicants)  will  submit  an  application 
which  includes  HUD-approv^  and 
OMB  forms,  certifications,  narrative  and 
supporting  documentation  that  are 
responsive  to  selection  criteria 
including  how  HOME  funds  will  be 
used.  The  information  provided  to  HUD 
will  be  reviewed  and  evaluated  against 
rating  criteria  for  possible  grant  funding. 

Form  Numbers:  HUD-4121-1,  Indian 
HOME  Program  Grants  Comprehensive 
Approach,  HUD-4122-1,  Indian  HOME 
Program  Grants  Project  Summary,  HUD- 
4123-1,  Indian  HOME  Program  Grants, 
Cost  Summary,  HUD— 4125-1,  Indian 
HOME  Program  Grants,  Implementation 
Schedule,  HUD— 4126-1,  Indian  HOME 
Program  Grant  Certifications. 

Respondents:  Indian  Tribes. 

Reporting  Burden: 


Number  of 
respondents 

Frequency 
of  re¬ 
sponses 

Hours  per 
resporise 

Burden 

hours 

Application  Requirements  . 

.  75 

1 

71  aver. 

5.325 

Total  Burden:  5,325. 

Status:  New  Collection. 

Contact:  Dominic  Nessi,  (202)  708- 
1015. 

Dated;  April  6, 1994. 

Supporting  Statement  for  Information 
Collection — Notice  of  Fund- 
Availability — FY  1994 — Indian 
Applicants  Under  the  Home  Program 

A.  Justification 

1.  This  information  collection  is 
required  in  connection  with  the 
publication  in  the  Federal  Register  of  a 
Notice  of  Fund  Availability  (NOFA) 
which  announced  the  availability  of 
$12,750  million  for  the  HOME  Program 
for  Indian  tribes.  The  NOFA  is 
authorized  by  the  HOME  Investment 
Partnerships  Act  (Pub.  L.  101-625, 
dated  11/28/90).  The  HOME  Program 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  HUD  regulations  24  CFR  part 
92,  subpart  M  apply  specifically  to  the 
Indian  HOME  Program.  The  HOME  Act 
was  amended  10/28/92  by  the  Housing 


and  Community  Development  (HCDA) 
Act  of  1992  (Pub.  L.  102-550).  Some 
provisions  of  the  HCDA  1992  directly 
affect  the  enactment.  Copies  of  the  1994 
HOME  NOFA  and  applicable  HUD 
regulations  are  attached. 

The  information  collection 
requirements  imposed  by  the  NOFA  are 
as  follows; 

Section  III  (entirety) — Application 
requirements:  Standard  Form-424, 

Form  HUD-4121.1,  Indian  HOME 
Program  Grants  Comprehensive 
Approach,  Form  HUD-4122.1,  Indian 
HOME  Program  Grants  Project 
Summary,  Form  HUD-A123-I,  Indian 
HOME  Program  Grants,  Cost  Summary, 
Form  HUD-4125-1,  Indian  HOME 
Program  Grants,  Implementation 
Schedule,  Form  HUD-4126-1,  Indian 
HOME  Program  Grant  Certifications, 
narrative  and  supporting  documentation 
that  are  responsive  to  the  selection 
criteria  including  a  description  of  how 
the  HOME  funds  will  be  used,  and  the 
various  kinds  of  information  that  are 
necessary  in  order  to  apply  the  selection 
criteria  and  rating  factors. 


2.  The  information  is  necessary  so 
that  the  applicants  can  apply  and 
compete  tor  funding  opportunities 
under  this  NOFA.  The  information 
provided  by  the  applicants  will  be 
reviewed  by  HUD  and  evaluated  against 
rating  criteria  for  possible  funding.  The 
applicants  will  be  notified  of  their 
selection/rejection. 

3.  We  have  not  considered  the  use  of 
improved  technology  since  there  is  no 
other  way  to  obtain  the  information 
except  directly  from  the  entities. 

4.  There  will  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 

6.  We  attempted  to  minimize  the 
burden  on  the  applicants  by  developing 
an  application  which  limits  the  number 
of  pages  (not  to  exceed  five). 

7.  The  information  will  be  collected 
on  a  one-time  basis. 

8.  There  are  no  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 
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9.  There  has  been  no  outside 
consultation  on  this  information 
collection. 

10.  No  assurances  of  confidentiality  is 
provided. 

11.  No  sensitive  questions  are  asked. 


12.  We  do  not  estimate  that  there  will 
be  any  additional  cost  to  the  Federal 
Government  The  applicants  will  be 
reviewed  in  accordance  with  HUD’s 
existing  review  and  monitoring 
requirements.  Annual  cost  to  the 
respondent  is  estimated  to  be  minimal 


since  the  application  submission  may  be 
prepared  by  the  Indian  Housing 
Authorities. 

13.  We  estimate  that  the  information 
requirements  of  the  proposed  NOFA 
will  have  the  following  reporting 
burden: 


Section  of  NOFA  affected 

Number  of 
respond¬ 
ents 

No. 

respdts. 
per  re¬ 
sponse 

Total  arv 
nual  resps. 

Hours  per 
resps. 

Total  No. 
hrs. 

III.B.  (HUD-4121-1)  . 

75 

1 

75 

17 

1,275 

III.C.  (HUD-4122-f)  . 

75 

1 

75 

20 

1,500 

III.E.  (HUD-^123-1)  . . . 

75 

1 

75 

15 

1,125 

lll.F.  (HUD-4125-1)  . 

75 

1 

75 

18 

1,350 

Ill.l.  (HUD-4126.1)  . 

75 

1 

75 

1 

75 

5,325 

14.  The  information  collection 
requirements  are  new. 

15.  The  collection  of  this  information 
will  not  be  published  for  statistical  use. 
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Application  for  U.S.  Department  of  Housing 

I  Zr  o  and  Urban  Development 

inoian  MUMt  rrogram  Oftic©  ol  Public  and  Indian  Housing 

Grant 


Comprehensive  Approach _  _ omb  Approval  no  2577-xxxx  (exp  xx/xx/xx) 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1 7  hourse^S^nse.  including  the  time  for  reviewing  instructor's,  searching  existng 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewid^rt^oll«tion  of  information.  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  rruM^g^tJrorden,  to  the  Reports  Management  Officer,  Office  of  Infornnation  Policies 
and  Systems.  U  S.  Department  of  Housing  and  Urban  Development,  Washii^^l)^«^Jb410-3600  and  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction 

Project  (2577-XXXX).  Washington.  D.C.  20503.  Do  not  send  this  complet^foyrAo  either  of  the  above  addressees _ 

General  Instructiona:  All  applicants  for  funds  from  the  Indian  HOME  PrograTn  must  submit  this  form  accompanied  by  Standard  Foim424.  form  HUD-4122-I  (Project 
Summary),  form  HUD-4123-1  (Cost  Summary),  fonn  HUD-4125-1  (Implementation  Schedule),  form  HUD- 2880  (ApplicanVRecipient  Disclosure/Update  Report),  maps 
and  components  that  address  the  relevant  selection  criteria.  Information  submitted  on  these  forms  will  be  used  to  rate  and  rank  applicant's  projects  to  determine  funding. 
For  instnjctions  in  filling  oufGF-424,  refer  to  the  form  itself. 

i  Name  ol  Applicant  ~  I  2.  ApplicatiorvGran)  Nurr.Dei  (To  be  assigned  by  HUD  upon  submission) 


3.  Name  ol  Proieci  Tiro  Original  (cneck  here  il  mis  is  |  Date 

the  lirsi  submission  to  HUD) 

r~l  Amendment  (check  here  il  Date 

_  submitted  alter  grant  award)  _ _ 

5.  Comprehensive  Approach.  Component  that  addresses  the  Comprehensive  Approach  for  Expanding  the  Supply  of  Affordable  Housing 
threshold.  Indian  tribes  are  not  required  to  submit  a  Comprehensive  Housing  Affordability  Strategy  (CHAS),  a  Tribal  Housing  Plan,  or  a  housing 
strategy  to  receive  HOMEfunds.  However,  the  application  mustdemonstratehowtheproposedprojecivyillcontributetoacomprehensive  approach 
for  expanding  the  supply  of  affordable  housing  for  members  of  the  Indian  tribe. 


Previous  Edition  Obsolete 


form  HUD-4121-1  (1 1/29/93) 
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AODlication  for  ,  Department  of  Housing 

,  -p.  p,  and  Urban  Development 

Indl3n  HUMt  r  rOQrsm  CWSce  of  Public  and  Indian  Housing 

Grant 

Project  Summary  C  OWS  Approval  no  2577  XXXX  (exp  XX/XX/XX) 

Public  reporting  burden  (or  Ibis  coltecton  of  information  <s  escmated  to  average  20  hours  per  response.  j  t  'I  .  -a  (or  reviewing  mstructons.  searcriing  existing 

data  sources,  gathering  and  maintaining  the  data  needed,  and  compiating  and  reviewing  the  ~  t  '''\  '".on  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  of  in(ormatx>n.  including  suggestions  for  reducing  this  t  '  "  Management  Officer.  Office  of  Irriormatian  Policies 

and  Systems.  U.S  Department  of  Housing  and  Urban  Development.  Washington,  DC.  204 1 C  ^  4  to  the  Office  of  Management  and  Budget.  PaperwoiK  Reduction 

Pnitect  {2S77-XXXX).  Washington.  D  C.  20503  Do  not  send  teis  oompleiad  form  to  either  of  above  addressees 


Note:  Hems  t  through  4  on  Vvs  term  should  be  tee  same  as  form  HUO^df  2t4 


1  2.  ^pO'Cai’C'vGranl  MumDer  (To  Be  a: 

id  oy  !,pon  suomission) 

i 

1 

i  4.  Q  Onginal  (cliecK  here  il  Itiis  is  i 
1  (Be  lirs)  submission  to  HOD)  j 

1  Oaia 

1 _ 

[  □  Amerwlniem  (check  here  tt 

submmeo  after  grant  award)  ; 

1  Date 

6  Summery  Oescifption  of  Project.  Component  teat  addresses  tee  summary  description  of  the  proposed  project  threshold 


Previous  Editioo  Obsolete 


tomn  HUO-4f22-4  (f  2'f  4«}) 
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Add  ication  for  ^  Department  ol  Housing 

iT  o  ^  and  Urban  Development 

Indian  HUMt  rrogram  office  of  Public  and  Indian  Housing 

Grant  (IHPG) 

Cost  Summa 


Public  reporting  burden  for  this  collection  of  intormaoon  is  estimated  to  average  15  hours  per  response,  inclu^^  w  time  for  reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  oSitio^ata^.  Send  comments  regarding  this  burden  estimate 
Of  any  other  aspect  of  this  collecbon  of  information,  including  suggestions  tor  reducing  this  bui^r^^M*ef^:ts  Management  Officer,  Office  of  Information  Policies 
and  Systems.  U  S  Department  of  Housing  and  Urban  Development,  Washington.  D  C  20410%^  ahditt^e  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  (25XX-XXXX).  Washington,  D  C.  20503.  Do  not  send  this  completed  fOnn  id  either  ow0  aDove  addressees. 


1.  Klam*  ol  Applicani  12.  A(>plic*tionG>ant  NunAioi  (Toboassignodtoy  HUO) 


OMB  Approval  No.  2577-xxxx  (exp. ) 


3.  □  Original  s  □  Ravtaion 

Check  riere  It  first  Check  here  If  submitted 

Submission  to  HUD  with  Impiemeniation  Schedule 

as  pan  0l  pre-award  reouTemen 


4.  Project  NameProJect  Type  (See  instructions  on  back) 


□  Amendment 

Check  here  it  submined 
after  HUD  approval  ol  grant 


*  The  total  cannot  exceed  15%  of  the  total  Indian  HOME  Program  funds  requested. 


Previous  Edition  Obsolete 


form  HUO-4123-1  (12/14/93) 
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Oeiloitioas  for  Selected  Items  in  form  HLlMiU-l 
Item  4.  Project  Name/Project  Type 

£n^  project  name  and  die  name  of  one  of  the  loliuwing  four 
HOMEProgram  project  types:  Acquisition.  Rehtd^tatioi^ 
Constractkn.  Tenant-based  Rental  Assistance. 


IPrevKMS  EdiiKM  Otosolets 


toon  M!J04i2W  (12/t4.'93> 


Previous  Edition  Obsolela 
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Application  for 
Indian  HOME  Program 
Grant 

Certifications 

Public  reporting  burden  tor  this  collection  of  information  is  estimated  to  averagel  hour  per  response,  including  tty  time  for  reviewing  instnx:tions,  searching  existing  data 
sources,  gathering  and  maintaining  the  data  needed,  aitd  oomplettng  and  reviewing  the  collection  of  inforriu#>5f\Send  comments  regarding  this  burden  estimate  or  any 
other  aspect  of  this  coliection  of  informatton.  including  suggestions  for  reducing  this  burden,  to  the  ReporB^iar^i^ent  Officer,  Office  of  Information  Policies  aruf  Systems. 
U  S.  Department  of  Housing  and  Urban  Development  Washington.  D.C.  20410-3600 and  to^^W>{»  w  Mg^-gement  and  Budget,  Papenwork  Reduction  Project  (2577- 
XXXX),  Washington,  D  C.  20503.  Do  not  send  this  completed  form  to  either  of  the  abov^?triJ?%» 

General  Instructions:  All  applicants  shall  submit  this  form  as  part  of  the  app^tJon. 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-XXXX  (exp.  XXOCXOCX) 


The  certifying  representative  of  the  grantee  shall  sign  and  date  the  certifications  below. 

The  applicant  hereby  certifies  and  assures  that  rt  will  comply  with  the  regulations,  guidelines,  and  requirements  with  respect  to  the 
acceptance  and  use  of  Federal  funds  for  this  Federally-assisted  program.  Also,  the  applicant  gives  assurances  and  certifies  with 
respect  to  the  grant  that: 


A.  It  possesses  the  legal  authority  to  apply  for  the  grant  and 
execute  the  proposed  program. 

B.  The  governing  body  has  duly  authorized  the  filing  of  the 
application,  including  all  understandings  and  assurances 
contained  in  the  application  and  has  directed  and  authorized 
the  person  identified  as  the  official  representative  of  the 
applicant  to  act  in  connection  with  the  application  and  to 
provide  such  additional  information  as  may  be  required. 


E.  K  will  use  HOME  funds  in  compliance  with  ail  the  require¬ 
ments  of  24  CFR  part  92,  the  HOME  investment  partner¬ 
ships  program  interim  rule. 

F.  It  will  comply  with  the  requirements  of  Title  11  of  Public  Law 
90-284  (25  use  1301 )  (the  Indian  Civil  Rights  Act). 

G.  It  will  comply  with  the  Indian  preference  provisions  required 
in  24  CFR  92.631  and  92632. 


C.  The  chief  executive  officer  or  other  official  of  the  applicant 
approved  by  HUD: 

1 .  Consents  to  assume  the  status  of  a  responsible  Federal 
official  under  the  National  Environmental  Policy  Act  of 
1969  when  the  provisions  of  the  Act  apply  to  the 
applicant’s  proposed  program  under  24  CFR  Part  58, 
instead  of  Part  50;  and 

2.1s  authorized  and  consents  on  behalf  of  the  applicant  and 
himlierself  to  accept  the  jurisdiction  of  the  Federal  courts 
for  the  purpose  of  enforcement  of  his/her  responsibilities 
as  such  an  official. 

Note;  Applicants  for  whom  HUD  has  approved  a  claim  of 
incapacity  to  accept  the  responsibilities  of  the  Federal  goverrv 
ment  for  purposes  of  complying  with  the  environmental  review 
requirements  of  24  CFR  Part  58  need  not  Include  the  provision  of 
paragraph  C,  above  in  their  assurance. 

D.  It  will  comply  with  the  HUD  general  administration  require¬ 
ments  in  24  CFR  Part  85. 


H.  It  will  establish  written  safeguards  to  prevent  employees 
from  using  positbns  funded  urxier  the  Indian  HOME  Grant 
Program  for  a  purpose  that  is,  or  gives  the  appearance  of 
being,  motivate  by  private  gain  for  themselves,  their  ebse 
family  or  business  associates.  Nothing  in  this  certification 
should  be  constmed  as  to  limit  employees  from  benefrting 
from  program  activities  for  which  they  would  otherwise  be 
eligible. 

I.  It  will  give  HUD  and  the  Comptroller  General  access  and 
right  to  examine  all  books,  records,  papers,  or  documents 
related  to  the  grant  for  a  period  of  not  less  than  three  years 
after  program  completion  or  until  resolution  of  any  final  audit 
findings. 

J.  It  will  provide  the  drug-free  workplace  required  by  24  CFR 
part  24,  subpart  F  and  appendix  C. 

K.  Neither  the  applicant  nor  its  principals  are  presently  ex¬ 
cluded  from  participation  in  any  HUD  programs,  as  required 
by  24  CFR  part  24,  appendix  A. 

L.  It  will  comply  with  the  acquisition  and  relocation  require¬ 
ments  of  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  part  24  and  the  require¬ 
ments  of  section  92.634. 


Signature 

1 


Name  (Type  or  print)  i  Title 


Previous  Editiort  Obsolete 


Date 


form  HUD-4126-f  (3/23/94) 
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[Docket  No.  N-04-3565;  FR-3400-N-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1993  Indian  Applicants 
Under  the  HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1993  Indian  Applicants 
under  the  HOME  Program.  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  expand  the  supply  of 
affordable  housing. 

FOR  FURTHER  INFORMATION  CONTACT; 
Dominic  Nessi,  Director,  Office  of 
Native  American  Programs,  U.S. 
Department  of  Housing  and  Urban 
IDevelopmmit.  room  4140. 451  Seventh 
Street.  SW..  Washington.  DC  20410, 
telephone  (202)  708-1015. 

To  provide  service  for  persrms  who 
me  hearing-  or  ^eech-impaired.  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  l-e00-«77-TIM)Y,  1-000- 
877-8339.  or  202-708-9300.  (Telephone 
numbers,  other  than  “800”  TDD 
numbers,  axe  not  toll  fiee.) 
SUPPLEMENTARY  INFORMATION:  The 
HOME  investment  Partnerships  Act 
(title  n  of  the  Cranstcm-Goiizalez 
National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28, 1990 
(Pub.  L.  101-625).  The  HC»dE  Act 
creates  the  HC^4E  Investmmit 
Partnerships  (or  HOME)  Program  that 
provides  fwds  to  Indian  trills  to 
expamd  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Regulations  for  the  HOME 
Investment  Partnerships  Program  are 
codified  at  24  CFR  part  92.  The 
requirements  of  24  CFR  part  92,  subpart 
M  (§§  92.600-92.652)  apply  specifically 
to  the  Indian  HOME  program. 

On  February  23, 1993,  HUD  published 
a  Notice  of  Funding  Availability 
announcing  the  availability  of  $10 
million  in  FY  1993  funds  for  Indian 
Applicants  under  the  HOME  program 
(58  FR  11102).  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFAs.  As  a  result,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989).  the 
liepartment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
under  the  FY  93  Indian  HOME  Program 
Funding  Competition,  by  Name, 

Address,  and  Grant  Amount 

1.  Manley  Village  Council.  President: 

Elizabeth  M.  Woods.  P.O.  Box  23. 

Manley  Hot  Springs,  Alaska  99756.  Grant 
amount:  $270,106. 

2.  Evansville  Traditional  Council.  Chief: 

Rboda  Musser.  P.O.  Box  25.  Betties. 
Alaska  99726.  Grant  amount:  $324,670. 

3.  Eastern  Band  of  Cherokee  Indians. 

lonathan  Taylor.  Principal  Chief.  P.O. 

Box  455,  Cherokee.  North  Carolina 
28719.  (704)  497-4771.  Grant  amount: 
$1,512,561.  / 

4.  Forest  County  Potawatomi  Community,  Al 

Milham,  Chairman,  P.O.  Box  340, 
Crandon,  Wiscrmsin  54520,  (715)  476- 
2903.  Grant  amount:  $163,000. 

5.  Mississippi  Band  of  Choctaw  Indians. 

Phillip  Martin.  Chairman.  P.O.  Box  6010. 
Phila^lphia,  Mississippi  39350.  (601) 
656-5251.  Grant  amount:  $772,504. 

6.  White  Earth  Reservation  Tribal  Council, 

Darrell  Wadena.  Chairman,  P.O.  Box  418, 
White  Earth.  Minnesota  56591,  (216) 
983-3265,  Grant  amount:  $689,748. 

7.  Pasqua  Yaqui  Indian  Tribe,  Tribal 

Chairperson:  Albert  Garcia.  7474  South 
Camino  Deoste,  Tuscan.  AZ  65746,  Grant 
amount:  $1,700,000. 

8.  Navajo  Indian  Tribe,  Tribal  Chairp«son; 

Peterson  Zah.  PX).  Box  1896,  Window 
Rock.  AZ  66515.  Grant  Amount: 
$2,017,787. 

9.  Blackfeet  Tribe.  Indian  Reservation, 

Montana.  Tribal  Chaiiperscm:  Honorable 
Earl  Old  Person.  P.O.  Box  650, 

Browning,  Montana  59417.  Total  amount 
of  grant  awarded:  PR  #1 — §808374;  PR 
#2—808.884;  PR  #3—911,864;  Total 
$2,529,622. 

Dated:  April  28. 1994. 

Joseph  Shuldmer, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-11330  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  421»-33-P 


Office  of  Native  American  Programs 

[Docket  No.  D-94-1063;  FR-3708-0-01] 

Redelegation  of  Authority  for  Indian 
Programs 

AGENCY:  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  In  this  notice  of  redelegation 
of  authority,  the  Director  of  the  Office  of 
Native  American  Programs  is 
redelegating  to  Field  Office  of  Native 


American  Programs  (FONAP) 
Administrators  all  power  and  authority, 
subject  to  certain  specified  exceptions, 
within  their  respective  jurisdictions  for: 
The  management,  development  and 
acquisition  of  public  housing  for  Indian 
families,  including  the  modernization  of 
existing  public  housing  projects  for 
Indian  families:  the  development  and 
acquisition  of  public  housing  under  the 
Mutual  Help  Homeownership 
Opportunity  Program:  the  HOME 
Investment  Partnerships  Program:  and 
the  Indian  Community  Development 
Block  Grant  (CDBG)  Program. 

EFFECTIVE  DATE:  April  15. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  A.  Nessi.  Director.  Office  of 
Native  American  Programs.  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
room  4140. 451  7th  Street,  SW., 
telephone  (202)  708-1015.  (This  is  not 
a  toli-fiee  number.) 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  on 
March  1. 1994,  at  59  FR  9764,  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  re^legated  all  power 
and  authority  previously  redelegated  to 
HUD  Regional  Administrators  with 
respect  to  Indian  and  Alaska  Native 
programs,  as  well  as  any  further 
redelegation  of  that  authority,  to  the 
Director,  the  Deputy  Director  for 
Headquarters  deration,  and  the  Deputy 
Director  for  Field  Operations,  Office  of 
Native  American  Programs,  subject  to 
certain  exceptions.  In  this  notice,  the 
Director  of  the  Office  of  Native 
American  Programs  is  redelegating  to 
Field  Office  of  Native  American 
Programs  (FONAP)  Administrators  all 
power  and  authority,  subject  to  certain 
specified  exceptions,  within  their 
respective  jurisdictions  for:  The 
management,  develc^ment  and 
acquisition  of  public  housing  for  Indian 
families,  inclining  the  modernization  of 
existing  public  housing  projects  for 
Indian  families,  pursuant  to  the  United 
States  Housing  Act  of  1937  (42  U.S.C 
1437  et  seq.y,  the  development  and 
acquisition  of  public  housing  under  the 
Mutual  Help  Homeownership 
Opportunity  Program  under  section  202 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C  1437bb);  the  HOME 
Investment  Pautnerships  (HOME) 
Program  for  Indiein  tribes  under  Title  II 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 

12701  et  seq.);  and  the  Indian 
Community  Development  Block  Grant 
(CDBG)  Program  under  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5301). 
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Accordingly,  the  Director  of  the  Office 
of  Native  Americcin  Programs 
redelegates  as  follows: 

Section  A.  Authority  Redelegated 

Each  Field  Office  of  Native  American 
Programs  (FONAP)  Administrator  is 
authorized  by  the  Director  of  the  Office 
of  Native  American  Programs  to  exercise 
all  power  and  authority,  within  their 
respective  jurisdictions,  required  to 
administer  the  following  programs,  for 
Indian  families: 

(1)  The  management,  development 
and  acquisition  of  public  housing  for 
Indian  families,  including  the 
modernization  of  existing  public 
housing  projects  for  Indian  families, 
pursuant  to  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.); 

(2)  The  development  and  acquisition 
of  housing  under  the  Mutual  Help 
Homeownership  Opportimity  Program 
under  Title  II  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437bb); 

(3)  Th^e  HOME  Investment 
Partnerships  (HOME)  Program  for 
Indian  tribes  under  Title  II  of  the 
Cranston  Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12701  et  seq.); 
and 

(4)  The  Indian  Commiuiity 
Development  Block  Grant  (CDBG) 
Program  under  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974  (42  U.S.C.  5301). 

Section  B.  Authority  Excepted 

The  authority  delegated  under  section 
A  does  not  include  the  power  to  sue  and 
be  sued  or  to  issue  or  waiver  rules  and 
statutes. 

(1)  With  respect  to  section  A, 
paragraphs  (1)  and  (2)  above,  the 
authority  redelegated  does  not  include 
the  authority  to: 

(a)  Assign  operating  funds  to  the 
FONAPs  for  subassignment  to  the 
Indian  housing  Authorities  (IHAs); 

(b)  Allocate  or  reallocate  funds 
pursuant  to  section  213  of  the  Housing 
and  Commimity  Development  Act  of 
1974; 

(c)  Issue  a  notice  of  default  under 
Article  V,  Low-rent  Housing  Annual 
Contributions  Contract  (ACC)  or  Article 
XIII,  Mutual  Help  Housing  ACC;  and 

(d)  Respond  to  an  appeal  by  an  IHA 
regarding  a  determination  of  high  risk  in 
a  case  which  involves  actions  related  to 
a  determination  of  ineligibility  for 
funding. 

(2)  With  respect  to  section  A, 
paragraph  (3)  above,  the  authority 
redelegated  does  not  include  the 
authority  to: 

(a)  effect  remedies  for  noncompliance 
requiring  notice  and  an  opportimity  for 
an  administrative  hearing; 


(b)  Provide  for  distribution  of 
amoimts  under  section  217(a)(2)  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  12747(a)(2)); 

(c)  Make  determinations  of  the 
eligibility  of  Indian  Tribes  and  Alaska 
Native  Villages  to  participate  in  the 
HOME  for  Indians  Program  except  that 
those  officials  designated  in  Section  A 
may  make  those  determinations  of 
eligibility  that  can  be  made  from  lists 
provided  to  them  each  fiscal  year  by  the 
Assistant  Secretciry  for  Public  and 
Indian  Housing;  and 

(d)  Determine  that  an  applicant  lacks 
the  legal  capacity  to  assume  or  carry  out 
environmental  review  responsibilities 
pursuant  to  section  288  of  the  Cranston- 
Gonzalez  National  Afiordable  Housing 
Act  (42  U.S.C.  12838). 

(3)  With  respect  to  section  A, 
paragraph  (4)  above,  the  authority 
redelegated  does  not  include  the 
authority  to: 

(a)  Effect  remedies  for  noncompliance 
requiring  notice  and  an  opportunity  for 
an  administrative  hearing; 

(b)  Grant  waivers  of  the  general  terms 
and  conditions  of  the  community 
development  block  grant  agreement; 

(c)  Determine  that  an  applicant  lacks 
the  legal  capacity  to  assiune  or  carry  out 
environmental  review  responsibilities 
pursuant  to  section  104(g)  of  the 
Housing  and  community  development 
Act  of  1974  (42  U.S.C.  5304);  and 

(d)  Make  determinations  of  the 
eligibility  of  Indian  Tribes  and  Alaska 
Native  Villages  (as  defined  in  24  CFR 
571. 3(o))  to  participate  in  the  Indian 
CDBG  I^ogram  except  that  those 
officials  designated  in  section  A  may 
make  those  determinations  of  eligibility 
that  can  be  made  from  lists  provided  to 
them  each  fiscal  year  by  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Section  C.  Authority  To  Redelegate 

FONAP  Administrators  may 
redelegate  the  power  and  authority 
redelegated  herein  under  section  A. 

Authority:  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq.);  HOME 
Investment  Partnerships  Act  (42  U.S.C.  12701 
et  seq.);  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301); 
and  section  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d]). 

Dated,  April  8, 1994. 

Elaine  M.  Dudley, 

Deputy  Director  for  Headquarters  Operations. 
ONAP. 

(FR  Doc.  94-11323  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  4210-33-M 


Office  of  Public  and  Indian  Housing 

(Docket  No.  D-94-1062;  FR-3663-D-Oll 

Order  of  Succession,  Acting  Assistant 
Secretary  for  Public  and  Indian 
Housing 

agency:  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Order  of  succession. 

SUMMARY:  The  Assistant  Secretary  for 
Public  and  Indian  Housing  for  the 
Department  of  Housing  and  Urban 
Development  is  issuing  this  Order  of 
Succession  of  officials  authorized  to 
serve  as  Acting  Assistant  Secretary  for 
Public  and  Indian  Housing  when,  by 
reason  of  absence,  disability  or  vacancy 
in  office,  the  Assistant  Secretary  is  not 
available  to  exercise  the  powers  or 
perform  the  duties  of  the  Office. 
EFFECTIVE  DATE:  April  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  room 
4244,  451  7th  Street,  SW.,  Washington, 
DC  20410,  (202)  708-0846.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Public  and 
Indian  Housing  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  is  not  available 
to  exercise  the  powers  or  perform  the 
duties  of  the  Office.  The  authorization 
to  act  under  this  Order  is  subject  to  the 
120-day  limitation  of  the  Vacancies  Act, 
5  U.S.C.  3348,  whereby  a  vacancy 
caused  by  death  or  resignation  of  an 
appointee,  whose  appointment  is  vested 
in  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  may  be  filled 
temporarily  for  not  more  than  120  days. 

Accordingly,  the  Assistant  Secretary 
for  Public  and  Indian  Housing 
designates  the  following  order  of 
succession: 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office  of  the  Assistant 
Secretary,  the  following  are  hereby 
designated  to  serve  as  Acting  Assistant 
Secretary  for  Public  and  Indian 
Housing: 

(1)  General  Deputy  Assistant 
Secretary  for  Public  and  Indian 
Housing. 
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(2)  Deputy  Assistant  Secretary  for  the 
Office  of  Distressed  and  Troubled 
Housing. 

(3)  Director,  Office  of  Construction, 
Rehabilitation  and  Maintenance. 

(4)  Director,  Office  of  Assisted 
Housing. 

(5)  Director,  Office  of  Native 
American  Programs. 

(6)  Director,  Office  of  Management 
and  Policy. 

(7)  Comptroller,  Office  of  Public  and 
Indian  Housing  Comptroller. 

(8)  Director,  Office  of  Resident 
Initiatives. 

(9)  Director,  Rental  Assistance 
Division. 

These  officials  shall  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  under  this  order  of 
succession  in  the  order  specified  herein 
and  no  official  shall  serve  unless  all  the 
other  officials,  vv'hose  position  titles 
precede  his/hers  in  this  order,  are 
unable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  office.  If  all  the 
officials  designated  in  this  order  of 
succession  are  unable  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  by  reason  of  absence, 
disability  or  vacancy  in  office,  officials 
designated  to  serve  as  acting  officials  for 
these  designated  officials  (designees) 
will  serve  in  the  same  order  of 
succession  as  their  principals. 

Authorization  to  serve  as  Acting 
Assistant  Secretary  for  Public  and 
Indian  Housing  shall  not  exceed  120 
days  pursuant  to  the  Vacancies  Act,  5 
U.S.C.  3348. 

Section  B.  Revocation  of  Order  of 
Succession 

The  Order  of  Succession  published  in 
the  Federal  Register  on  April  2, 1990  at 
55  FR  12291  is  hereby  revoked. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act,  42  U.S.C  3535(d). 

Dated:  April  15, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  94-11322  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IWO-660-04-41 20-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 


submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  Ae 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  Clearance  Officer  at  the  phone 
number  listed  below  and  or  by  writing 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Projects  (1004- 
34),  Washington,  DC  20503. 

T/f/e:  Coal  Management,  43  CFR 
Group  3400. 

OMB  Approval  Number:  1004-0073. 

Abstract:  The  Federal  Coal 
Management  Program  regulations  are 
located  at  43  CFR  Group  3400  and 
require  applicants,  lessees,  licensees, 
and/or  operators  involved  in  operations 
for  the  discovery,  testing,  development, 
mining  or  processing  of  Federal  coal  to 
submit  information  to  the  Bureau  of 
Land  Management.  The  information 
required  is  needed  to  allow  the 
authorized  officer,  on  behalf  of  the 
Federal  Government,  to:  gather  data 
relevant  to  the  extent  and  qualities  of 
the  public  coal  resource  and  to  the 
environmental  impacts  of  coal  leasing 
and  development;  manage  the  leasing 
and  development  of  coal  in  the  public 
interest:  determine  the  qualifications  of 
prospective  lessees  and  licensees  to 
mine;  properly  administer  the  statutes 
applicable  to  coal  mining,  production, 
resource  recovery  and  protection, 
operations,  and  exploration  on  Federal 
leases  and  licenses;  ensure  that  lessees 
comply  with  applicable  statutes, 
regulations,  and  policies;  and  ensure 
that  accurate  records  are  kept  of  all 
Federal  coal  produced. 

No  revisions  to  the  regulations  are 
being  proposed  at  this  time.  Information 
requirements  are  located  in  several 
sections  of  the  regulations.  All 
requirements  are  consistent  with  the 
Secretary  of  the  Interior’s  authority  to: 
Manage  federally  owned  coal  through 
leasing  or  exchange;  oversee 
exploration,  development,  production, 
resource  recovery  and  protection, 
diligent  development,  continued 
operation,  preparation,  handling,  and 
certain  abandonment  operations  on 
Federal  coal  lands;  and  require  that  coal 
mining  operations  are  conducted  in  an 
environmentally  sound  manner.  In 
many  cases,  a  specific  form  is  not 
required  to  collect  information  as  that 
information  is  generated  as  part  of 
routine  industry  practice.  In  these  cases, 
information  requirements  in  the 
regulations  are  acceptable  in  any  form 
which  meets  the  regulatory 
specifications.  The  obligation  to 
respond  is  generally  required  to  obtain 
a  benefit,  although  it  is  mandatory  for 


some  requirements  once  the  lease  or 
license  is  obtained. 

Failure  to  collect  the  information 
covered  by  this  information  collection 
would  result  in  violations  of  statute  and 
in  lack  of  knowledge  about  Federal  coal 
resources  and  would  reduce  the 
effectiveness  of  the  program  in  meeting 
policy  and  statutory  objectives. 

Frequency:  On  occasion,  quarterly, 
semiannually,  and  annually. 

Description  of  Respondents:  Coal 
lessees,  licensees,  operators,  applicants, 
and  members  of  the  general  public. 

Estimated  completion  time:  On 
average,  19  hours. 

Annual  Responses:  1,299. 

Annual  Burden  Hours:  24,737. 

Bureau  Clearance  Officer:  Dorothy 
Chambers,  Bureau  of  Land  Management 
(873),  Washington,  DC  20240,  (202) 
452-5012. 

Dated:  March  22. 1994. 

Adam  A.  Sokoloski, 

Acting  Assistant  Director,  Energy  and  Mineral 
Resources. 

[FR  Doc.  94-11461  Filed  5-10-94;  8:45  am] 
BILLING  CODE  4310-84-«l 


[CA-060-04-71 22-09-651 4] 

American  Girl  Project,  Dro  Cruz 
Operation,  CA; 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  draft  Environmental 
Impact  Statement  for  the  Oro  Cruz 
Operation  of  the  American  Girl  Project, 
a  proposed  gold  mining  operation  on 
public  lands  in  Imperial  County, 
California. 

DATES:  Comments  on  the  Draft 
Environmental  Impact  Statement  must 
be  postmarked  no  later  than  Tuesday, 
June  28, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  El  Centro  Resource  Area, 
1661  South  Fourth  Street,  El  Centro, 
California  92243,  ATTN:  Thomas  Zale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Zale,  Multi-Resource  Staff 
Chief,  telephone  (619)  353-1060. 

PUBLIC  HEARINGS:  No  hearings  are 
presently  planned.  However,  should 
public  demand  warrant,  a  hearing 
would  be  held  by  the  BLM. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  a  surface  and 
underground  mining  project  on 
unpatented  lode  and  placer  claims  on 
public  lands  in  Imperial  County, 
California.  About  2.5  million  tons  of  ore 
and  8.5  million  tons  of  waste  rock 
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would  be  mined  firom  two  open  pits,  the 
Cross  Pit  and  the  Queen  Pit,  during  an 
estimated  two  year  period.  The  Queen 
Pit  would  be  backfilled  upon 
completion  of  mining.  Underground 
mining  would  begin  in  the  Cross  Pit  and 
be  conducted  concurrently  with  surface 
mining.  One-half  million  tons  of  ore  and 
65,000  tons  of  waste  rock  would  be 
produced  during  a  three  year  period. 

Ore  produced  by  both  surface  and 
undergroimd  mining  would  be 
transported  2.5  miles  by  haul  trucks  to 
existing  mill  and  heap  leach  facilities  in 
American  Girl  Canyon  via  a  proposed 
haul  road.  Waste  rock  would  be 
disposed  of  in  the  Queen  Pit,  and  on 
one  large  and  three  smaller  waste  rock 
dumps.  Aggregate  for  use  in  stabilizing 
imderground  mine  workings  would  be 
hauled  firom  a  quarry  near  the  existing 
American  Girl  Canyon  facilities  to  the 
Cross  Pit  along  the  same  haul  road. 
Surface  disturbance  resulting  firom  the 
proposed  action  would  total  191  acres. 

Dated;  April  4, 1994. 

G.  Ben  Koski, 

Area  Manager. 

IFR  Doc.  94-11266  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  4310-4(Mll 

[NV-04(M191-03;  4-00154] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Bald 
Mountain/ Alligator  Ridge  Project 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  and  scoping. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed  Bald 
Mountain/ Alligator  Ridge  Project  in 
White  Pine  County,  Nevada.  This  EIS 
will  be  prepared  by  contract  and  funded 
by  the  proponent.  Placer  Dome  U.S.  The 
BLM  invites  comments  and  suggestions 
on  the  scope  of  the  analysis. 

DATES:  Meetings  to  brief  the  public  on 
the  scope  of  the  proposed  project  and  to 
receive  comments  are  scheduled  for 
May  31  and  June  1  and  2, 1994.  All 
meetings  will  be  held  firom  7  to  9  p.m. 
each  evening. 

Written  comments  on  the  Plan  of 
Operations  (proposed  action)  and  the 
scope  of  the  EIS  will  be  accepted  until 
June  17, 1994. 

ADDRESSES:  Scoping  comments  are  to  be 
sent  to:  District  Manager.  HC  33  Box 
33500,  Ely,  NV  89301  Attn:  Dan 
Netcher,  EIS  Team  Leader. 

Scoping  meetings  will  be  held  at  the 
following  locations:  May  31 — ^Ely  BLM 
District  Office,  702  Industrial  Way,  Ely, 


NV;  June  1 — Elko  BLM  District  Office, 
3900  E.  Idaho  St.,  Elko,  NV;  June  2 — 
Holiday  Inn,  6th  Street,  Reno,  NV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Netcher,  EIS  Team  Leader,  at  the 
above  Ely  BLM  District  Office  address  or 
telephone  (702)  289-4865. 
SUPPLEMENTARY  INFORMATION:  Placer 
Domer  U.S.  has  submitted  to  the  Ely 
BLM  District  Office  a  Plan  of  Operations 
(POO).  The  POO  describes  proposed 
mining  operations,  including  required 
access,  for  an  area  in  White  Pine  County 
approximately  60  miles  northwest  of 
Ely,  Nevada.  The  Buck  and  Bald  Mining 
District  has  been  active  since  1984  with 
mineral  exploration  of  the  area  and 
open  pit/heap  leach  gold  mining.  There 
are  currently  six  separate  mining 
operations  and  five  are  operated  by 
Placer  Domer  U.S.  The  other  is  Western 
State’s  White  Pine  Gold  Mine  at  the 
northern  end  of  the  mining  district. 
Placer  Dome  U.S.  is  proposing  to 
expand  their  operation  at  Bald 
Moimtain  Mine  by  opening  the  Sage 
flats  area  and  by  establishing  a  new 
processing  plant  and  heap/tailings 
facility.  The  Sage  Flat  area  would  be 
mined  and  ore  transported  to  Placer 
Dome’s  current  heap  leach  facility  at  the 
Bald  Mountain  Mine.  ’The  new  heap/ 
tailing  facility  operation  would  process 
2.5  million  tons  per  year  and  would 
consist  of  a  new  cru^ing  facilities  and 
tailing  disposal  area.  'The  company  also 
proposes  to  open  a  new  open  pit  mine 
and  heap  leacdi  facility  in  the  Mooney 
Basin.  This  operation  would  consist  of 
seven  pits  and  would  mine  ore  at  a  rate 
of  1.5  million  tons  per  year.  'These 
modifications  to  the  mine  plan  and  new 
mine  operations  would  allow  Placer 
Dome  U.S.  to  operate  for  seven  more 
years. 

'The  issues  expected  to  be  analyzed  in 
the  EIS  are  impacts  to:  Surface  and 
groundwater,  threatened  and 
endangered  species,  cultural  resources, 
wildlife,  wild  horses  and  mine 
reclamation.  Cumulative  impacts  for  the 
mining  district  will  be  analyzed  in 
detail  and  will  cover  the  complete 
mining  district. 

Dated;  May  4, 1994. 

Thomas  V.  Leshendok, 

Acting  Associate  State  Director,  Nevada. 

IFR  Doc.  94-11348  Filed  5-10-94;  8:45  am) 
BILUNC  CODE  4310-HC-M 

tWY-920-41-5700;  WYW1 26771] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

April  28, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 


3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW126771  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
the  Federal  Register  notice.  'The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW126771  effective  May  1, 

1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Supervisory  Land  Law  Examiner. 

(FR  Doc.  94-11317  Filed  5-10-94;  8:45  am) 
BILUNO  CODE  4310-22-M 

[ES-030-3-4210-05] 

Realty  Action:  Sale  of  Public  Land  in 
Stone  County,  MO 

ACTION:  Realty  Action  Color-of-Title  Sale 
MOES-044198. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  sale  under  authority 
of  the  Color-of-Title  Act  of  December  22, 
1928,  as  amended  July  28, 1953,  43 
U.S.C.  1068,  1068a  (1982),  as  a  claim  of 
Class  I  at  the  estimated  fair  market  value 
less  equities  presented  by  the  applicant. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 

Fifth  Principal  Meridian 
T.  21  N.,  R.  22  \V., 

Sec.  8.  SENW. 

Ointaining  40  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Michael  Ussery.  The  mineral 
interest  will  not  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests 
under  Sec.  209  of  the  Federal  Land 
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Policy  and  Management  Act  of  1976  (90 
Stat.  2750,  43  U.S.C.  1713). 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States. 
Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Milwaukee  District  Office, 
Bureau  of  Land  Management,  310  West 
Wisconsin  Avenue,  Suite  225, 
Milwaukee,  Wisconsin  53203. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice,  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Milwaukee  District,  at  the 
above  address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
sale  is  available  at  the  Milwaukee 
District  Office,  Bureau  of  Land 
Management,  310  West  Wisconsin 
Avenue.  Suite  225,  Milwaukee, 
Wisconsin  53203  or  by  calling  Larry 
Johnson  at  414-297—4413. 

Dated:  April  29. 1994. 

(]hris  Hanson. 

Acting  District  Manager. 

IFR  Doc.  94-11477  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4310-GU-M 


[OR  50607,  50608,  50609;  OR-080-04-4210- 
05;  GP4-158] 

Real  Action;  Proposed  Direct  Sale 

May  2. 1994. 

The  following  described  public  lands 
have  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2750; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719).  at  not  less  than  the 
appraised  fair  market  value: 

Willimette  Meridian,  Oregon 
T.  11  S..R.  7  W., 

Sec.  14.  Lot  5.  (Parcel  A), 

Sec.  23.  Lot  1,  (Parcel  B). 

Sec.  23.  Lot  2,  (Parcel  C). 

The  above-described  parcels  aggregate  1.53 
acre  in  Benton  County. 

The  parcels  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcels 
have  not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  lands  are  hereby 
segregated  from  appropriation  under  the 


public  laws,  including  the  mining  laws, 
but  not  from  sale  under  the  above-cited 
statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  parcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcels’ 
relatively  small  size  and  lack  of  physical 
or  legal  access,  their  best  use  is  to  merge 
them  with  the  adjoining  ownerships. 

The  sale  is  consistent  with  the  Westside 
Management  Framew’ork  Plan  and  the 
public  interest  w’ill  be  served  by  offering 
these  parcels  for  sale. 

The  parcels  are  being  offered  only  to 
the  following  individuals:  Parcel  A  to 
Daniel  L.  Marshall,  contract  purchaser, 
and  Judith  A.  Heintz,  aka  Judith  A. 
Fullen,  fee  owner  of  Tax  Lot  1100,  Map 
11  7  14;  Parcel  B  to  Beverly  Clair,  fee 
owmer  of  Tax  Lot  201,  Pam  11  7  23;  and 
Parcel  C  to  Jerry  L.  and  Patsy  M.  Boyd, 
fee  owners  of  Tax  Lot  603,  Map  11  7  23. 
Use  of  the  direct  sale  procedures 
authorized  under  43  CFR  2711.3-3,  will 
avoid  inappropriate  land  ownership 
patterns  and  would  recognize  equities  of 
the  individuals  involved. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1 .  The  above-named  individuals  will 
be  required  to  submit  a  deposit  of  either 
cash,  bank  draft,  money  order,  or  any 
combination  thereof  for  not  less  than  the 
appraised  value  of  the  parcel  to  be  sold. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  wdll  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  The  above-named 
individuals  must  include  w'ith  their  bid 
a  nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  The  conveyance  documents  will  be 
subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  1717  Fabry  Road  SE, 
Salem,  Oregon  97306. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Alsea  Area 
Manager,  Salem  District  Office,  at  the 
above  address.  Any  adverse  comments 


will  be  review'ed  by  the  Salem  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

John  H.  Mears, 

Alsea  Area  Manager. 

[FR  Doc.  94-11457  Filed  5-10-94:  8:45  amj 
BILING  CODE  4310-33-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Regional  Director,  Region  5, 
PRT-697823. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  small  w’horled  pogonia 
[Isotria  medeoloides)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  or  survival  of  the  species  as 
prescribed  by  Service  recovery 
documents. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Regional  Director,  Region  2, 
PRT-676811. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  Louisiana  black  bear 
[Ursus  americanus  luteolus)  and 
Harperella  [Ptilimnium  nodosum)  for 
the  purpose  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species  as  prescribed  by  Service 
recoverv’  documents. 

Applicant;  John  Beers,  Ft.  Lauderdale, 
FL,  PRT-788447. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
Indian  monitors  [Varanus  bengalensis) 
from  Danny  Gorman,  Levittown,  NY,  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species 
through  breeding. 

Applicant;  University  of  Florida, 
College  of  Veterinary  Medicine, 
Gainesville,  FL,  PRT-789854. 

The  applicant  requests  a  permit  to 
reexport  a  Galapagos  tortoise 
(Geochelone  elephantopus)  to  the 
Galapagos  Islands,  Ecuador,  for  the 
purpose  of  enhancement  of  propagation 
or  survival  of  the  species.  This  animal 
had  been  imported  for  emergency 
medical  treatment  and  is  being  returned 
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to  the  wild  following  treatment  and 
rehabilitation. 

Applicant:  George  B.  Hubbard,  Jr., 
Columbus,  GA,  PRT-789661. 

The  applicant  requests  a  permit  to 
import  Ae  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  the  Ciskei  Government, 
the  Tsolwana  Game  Reserve,  Tarkastad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Oakhill  Center  for  Rare 
and  Endangered,  Species,  Oklahoma 
City,  OK,  PRT-789591. 

The  applicant  requests  a  permit  to 
import  one  captive-bred  female  Amur 
leopard  [Panthera  pardus  orientalis] 
from  the  Moskovskii  Zoologicheskii 
Pali.,  Moscow,  Russia,  for  the  purpose 
of  enhancement  of  propagation  and 
survival  of  the  species  through  breeding. 

Applicant:  Levi  Britton,  Emigrant, 

MT,  PRT-786031. 

The  applicant  requests  a  permit  to 
import  one  surplus  captive-bred  male 
woods  bison  (Bison  bison  atbabascae) 
from  the  Willow  Hollow  Game  Ranch, 
Turtleford,  Saskatuawan,  Canada,  to  be 
culled  during  a  sport-hunt  and  to  then 
sell  the  hide  and  horns  in  interstate 
commerce,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  data  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Emergency  Exemption:  Issuance 

On  May  2, 1994,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-789799)  to  die  University 
of  Florida,  College  of  Veterinary 
Medicine  to  import  one  Galapagos 
tortoise  (Geocbehne  elephantopus) 
from  the  Galapagos  Islands,  Ecuador. 
The  30-day  public  comment  period 
required  by  section  10(c)  of  the 
Endangered  Species  Act  was  waived. 
The  Service  determined  that  an 
emergency  affecting  the  health  and  life 


of  this  tortoise  existed  and  that  no 
reasonable  alternative  was  available  to 
the  applicant.  The  tortoise  required  life¬ 
saving  emergency  surgery  which  could 
not  be  performed  on  the  Galapagos 
Islands  nor  in  Ecuador 
Dated:  May  5, 1994. 

Margaret  Tieger, 

Acting  Chief,  Branch  of  Permits,  OJfice  of 
Management  Authority. 

IFR  Doc.  94-11315  Filed  5-10-94;  8:45  amj 
BILUNG  CODE  4310-6S-P 


Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Green  Pitcher 
Plant  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
revised  recovery  plan  for  the  green 
pitcher  plant  (Sarracenia  oreophiJa). 
Populations  eu-e  known  to  occur  in 
northeast  Alabama  (Cherokee,  DeKalb, 
Etowah,  Jackson,  and  Marshall 
Counties),  north  Georgia  (Towns 
Coimty),  and  southwest  North  Carolina 
(Clay  County).  A  historical  record  exists 
for  Tennessee.  Habitat  for  the  green 
pitcher  plant  varies  somewhat  with 
populations  located  in  moist  upland 
areas  and  others  along  boggy,  sandy 
stream  edges.  With  the  exception  of  a 
few  sites  on  State  park  land, 
populations  occur  on  privately  owned 
lands.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  July 
1, 1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review  a 
draft  recovery  plan  may  obtain  a  copy 
by  contacting  the  Jackson  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carry  Norquist  at  the  above  address 
(601/965-4900). 


SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recoveiy 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  to  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  draft 
recovery  plan  is  the  green  pitcher  plant 
(Sarracenia  oreopbila).  This  carnivorous 
plant  occurs  in  moist  upland  areas  and 
along  boggy,  sandy  stream  edges  of 
northeastern  Alabina,  north  Georgia, 
and  southwest  North  Carolina.  The 
green  pitcher  plant  was  listed  as 
endangered  in  1979  due  to  its  limited 
distribution,  and  loss  or  decline  in 
populations  due  to  agricultural 
conversion,  increased  rural  residential 
development,  encroachment  by  woody 
plants  due  to  hydrological  alterations 
and  fire  suppression,  and  commercial 
and  amateur  collecting. 

The  objective  of  this  proposed  plan  is 
to  .delist  the  green  pitcher  plant. 
Delisting  will  be  considered  when  a 
minimum  of  18  viable  populations, 
representing  the  diversity  of  habitats 
and  the  geographic  range  of  the  species, 
are  protected  and  managed  as  necessary 
to  ensure  their  continued  existence. 
Actions  needed  to  reach  this  goal 
include:  (1)  Protecting,  managing,  and 
monitoring  populations,  (2)  surveying 
for  new  populations,  (3)  gathering 
additional  baseline  and  hydrological 
information.  (4)  studying  pollination 
biology  and  conducting  genetic  analyses 
of  populations,  (5)  monitoring 
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transplant  and  reestablishment 
experiments.  (6J  preserving  genetic 
stock,  and  [7)  continuing  public 
education  efforts. 

Thus  Plan  is  the  second  revision  of  the 
original  and  is  being  submitted  for 
technical  and  agency  reviews.  After 
consideration  of  comments  received 
during  the  review  period,  it  will  be 
submitted  for  final  approvaL 

Public  Comments  Solicited 

The  Serv’ice  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

.Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Dated:  April  28. 1994. 

Robert  Bowker, 

Field  Supenisor. 

(FR  Doc.  94-11462  Filed  5-10-94;  8:45  am] 
auJMG  CODE  4310-SS<M 


INTERNATIONAL  TRADE 
COMMISSION 

pn  vestigation  No.  731-TA-645  (Final}] 

Calcium  Akimlnale  Cement  and 
Cement  Clinker  from  france 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines.^ 
pursuant  to  section  733(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  France  of 
calcium  aluminate  cement  and  cement 
clinker,  provided  for  in  subheadings 
2523.30.00  and  2523.10.00,  respectively, 
of  the  Harmonized  Tariff  Sci^ule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  November  1 , 

1993,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  calcium 


•  The  record  is  defined  in^  207.2tf)  of  the 
Corrunission's  Rules  of  Pnctice  end  Procedure  (19 
CKR  207.2(f)). 

^Conuntssioner  Lynn  Bcagg  did  not  participate. 


aluminate  cement  and  cement  clinker 
from  France  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  institution  of  the  Commission’s 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  notices  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission. 
VVashingtcHi.  DC,  and  by  publishing 
notices  in  the  Federal  Regtst^*  of 
December  22. 1993  (58  FR  67809)  and 
the  Federal  Register  of  March  9, 1994 
(59  FR  21086).  The  hearing  was  held  in 
Washington.  DC,  on  March  31. 1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counseL 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary'  of  Commerce  on  May  2. 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2772 
(May  1994).  entitled  ’‘Certain  Calcium 
Aluminate  Cement  and  Cement  Clinker 
from  France:  Investigation  No.  2772 
(Final).'* 

Issued:  May  6. 1994. 

By  order  of  the  CommissioD. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-11478  Filed  5-10-94;  8:45  am] 
BIUJNO  CODE  702(M)2-P 


[IhvestlgatiDn  No.  337-T  A-362] 

Certain  Methods  of  Assembling  Plastic 
Ball  Valves  and  Components  Thereof; 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to 
Two  Respondents  on  the  Basis  of 
Settiement  Agreements  and  Granting 
Complainants'  motion  To  Withdraw  the 
Complaint  as  to  the  Only  Remaining 
Respondents;  Termination  of 
Investigation 

agency:  U5.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALf)  in  the  above-captioned 
investigation.  The  AI4  granted  the  joint 
motion  of  complainants  Nordstrom 
Valves.  Inc.  (“Nordstrom")  and 
Measurement  and  Flow  Control  Holding 
Co..  Inc.  (MF8dC)  to  terminate 
respondents  Natviral  Gas  Products  Co. 
(“NGPC")  and  Friatec  AG  Keramik  und 
Kunststoffwerke  (“Friatec")  on  the  basis 
of  a  settlement  agreement.  The  AL)  also 


granted  the  motion  of  Nordstrom  and 
MF&C  to  withdraw  their  complaint 
against  the  only  remaining  respondents, 
MT  Deason,  Inc.  (“MTD")  and  Power 
and  Process,  Inc.  (“P&P"). 

ADDRESSES:  Copies  of  the 
nonconfidential  ID  and  all  other  non- 
confidential  doc'oments  filed  in 
connection  with  this  investigation  are 
available  for  inspectioa  during  official 
business  hours  (8:45  ajn.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S, 
International  Trade  Commission.  500  E 
Street  SW..  Washington,  DC  20436. 
telephone  (202)  205-2000. 

FOR  FURTHER  INFORMA'riON  CONTACT:  lean 
Jackson.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
Hearing-impaired  individuals  are 
advised  that  informatioo  on  thi.s  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 
November  6. 1993.  complainants 
Nordstrom  and  MF&C  filed  a  complaint 
with  the  Commission  alleging  violations 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  and  sale  of  certain 
plastic  ball  valves  and  components 
thereof  which  are  all^edly  covered  by 
four  claims  of  U.S.  Letters  Patent 
4.047.275.  which  is  owned  by  MF&C 
and  licensed  to  Nordstrom.  The 
Commission  instituted  an  investigation 
of  the  complaint  on  December  16. 1993. 
58  F.R.  65731. 

On  January  26. 1994,  complainants 
and  respondents  NGPC  and  Friatec  filed 
a  joint  motion  to  terminate  the 
investigation  based  on  a  sefttlement 
agreement.  On  the  same  date, 
complainants  filed  a  motion  to 
withdraw  the  complaint  as  to  the  final 
respondents.  MTD  and  P&P.  Both 
motions  were  supported  by  the 
Commission  investigative  attorney.  On 
April  4.  1994,  the  ALJ  issued  an  ID 
granting  both  motions.  No  petitions  for 
review,  or  agency  or  public  comments 
were  receiv'ed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.53  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.53). 

Issued:  May  5, 1994. 

By  order  of  the  Commission. 

Donna  R.  KoehnVe, 

Secretary. 

(FR  Doc.  94-11476  Filed  5-10-94;  6:45  araj 
B«UJNC  CODE  r020-C2-^ 
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[Investigation  No.  337-TA-354] 

Certain  Tape  Dispensers;  Issuance  of 
General  Exclusion  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  general 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Lyons,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S\V., 
Washington,  DC  20436,  telephone  202- 
205-3094. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.58  of  the  Commission’s 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.58). 

Minnesota  Mining  and  Manufacturing 
Corporation  (“3M”)  filed  an  amended 
complaint  on  June  30, 1993,  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  alleging  that  three 
respondents;  (1)  Acurite  Industries 
Corp.;  (2)  Fancy  International  (HK)  Ltd.; 
and  (3)  Charles  Leonard,  Inc.,  had 
violated  section  337  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  or  the  sale  within  the 
United  States  after  importation  of 
certain  tape  dispensers.  The  tape 
dispensers  are  alleged  to  infiinge  a 
design  patent,  U.S.  Letters  Patent  Des. 
289,180  (the  ’180  patent).  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  July  21, 1993,  at  58  FR 
39036.  The  Commission  terminated 
Fancy  International  as  a  respondent  and 
added  Hoi  Fung  Industrial  Company, 
Safina  Office  Products,  and  Shiang  Shin 
Trading  Company  as  respondents  by 
notice  published  on  November  10, 1993, 
at  58  FR  59735.  The  notice  of 
investigation  was  further  amended  on 
January  12, 1994,  after  a  request  by  3M 
to  terminate  respondent  Shiang  Shin 
Trading  Company  and  to  change  the 
name  of  respondent  Safina  Office 
Products  to  Shiang  Shin  International 
Inc.  d/b/a  Safina  Office  Products.  59  FR 
1762-1763. 

On  December  23, 1993,  the  presiding 
administrative  law  judge  (ALJ)  issued  a 
final  initial  determination  (“ID”)  finding 
that  there  was  a  violation  of  section  337. 
The  ALJ  found  that  U.S.  Letters  Patent 
Des.  289,180  is  infi'inged  and  that  a 
domestic  industry  exists  with  respect  to 


the  patent  claim  in  issue.  On  January  21, 
1994,  the  Commission  determined  not 
to  review  the  ID,  which  thereby  became 
the  determination  of  the  Commission, 
The  Commission  also  requested  written 
submissions  concerning  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  59  FR  3868-3869  (January  27, 
1994). 

On  April  5, 1994,  the  Commission 
made  its  determinations  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  The  Commission  determined 
that  the  appropriate  form  of  relief  is  a 
general  exclusion  order  prohibiting  the 
importation  of  infringing  tape 
dispensers.  Finally,  the  Commission 
determined  that  the  public  interest 
factors  enumerated  in  19  U.S.C.  1337 
(d),  (f),  and  (g)  do  not  preclude  the 
issuance  of  the  aforementioned  relief, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  220  percent  of  the  entered 
value  of  the  infringing  tape  dispensers. 

Copies  of  the  Commission  order,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  May  3, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-11475  Filed  5-10-94;  8;45  am] 
BILLING  CODE  7020-02-P 


[Investigation  No.  731-TA-650  (Finai)] 

Nitromethane  From  the  People’s 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,2  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioner  Crawford  dissenting  and 
Commissioner  Bragg  not  participating. 


I 

an  industry  in  the  United  States  is  not  j 

materially  retarded,  by  reason  of 
imports  from  the  People’s  Republic  of 
China  (China)  of  nitromethane, 
provided  for  in  subheading  2904.20.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  November  4, 

1993,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  nitromethane 
from  China  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  institution  of  the  Commission’s 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 

International  Trade  Commission, 

Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
December  1, 1993  (58  FR  63392).  The 
hearing  was  held  in  Washington,  DC,  on 
March  29, 1994,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  6, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2773 
(May  1994),  entitled  “Nitromethane 
from  the  People’s  Republic  of  China; 
Investigation  No.  731-TA-650  (Final).” 

Issued:  May  5, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-11474  Filed  5-10-94;  8:45  am] 

BILLING  CODE  7020-02-.P 


[Investigation  337-TA-360] 

In  the  Matter  of  Certain  Devices  for 
Connecting  Computers  via  Telephone 
Lines;  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement;  Good  Way 
Industrial  Co.  Ltd.,  Caltechnology 
International  Ltd.,  and  Shiunn  Yang 
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Enterprises  Co.,  Ltd.,  Tremon 
Enterprises  Co.,  Ltd.,  and  Taiwan 
Techtron  Corporation. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  May  5, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfideatial  documents  hied  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  foil 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  'The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  |.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued;  May  5, 1994 

By  order  of  the  Commission. 

Ooona  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-11473  Filed  5-10-94;  6:45  ami 
eJLUNG  CODE  T020-«2-F 


pnveshgation  No.  337-TA-31S] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  Designation  of 
Additional  Commission  Investigative 
Attorney;  Enforcement  Proceeding 

Notice  is  hereby  given  that,  as  of  this 
date.  Thomas  L.  Jarvis,  Esq.  and  Mary 
Jane  Boswell,  Esq.  of  the  Office  of  Unfair 
Import  Investigations  are  designated  as 
the  Commission  investigative  attorneys 
in  the  above-cited  investigation  instead 
of  Thomas  L.  Jarvis,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  April  29, 1994. 

Lynn  1.  Levine, 

Director,  Office  of  Unfair  Import 
Investigations. 

(FR  Doc.  94-11472  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  T020-02-F 


[Investigation  No.  337-TA-080] 

Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines;  Initial 
Deteimination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  Judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Focus 
Enhancements.  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  May  3. 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  SW..  Washington.  DC  20436.  no 
later  than  10  days  after  pubUcation  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1602. 

Issued:  May  3. 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke. 

Secretory. 

[FRDoc.  94-11471  Filed  5-10-94; 6:45  am) 
BILLmC  CODE  n>2IMI2-F 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  envircHimental  assessnvents  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analysis,  room  3219,  Washington.  DC 
20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability; 

AB-290  (SUB-NO.  133X).  VIRGINIA  & 
SOUTHWESTERN  RAILWAY 
COMPANY— ABANDONMENT 
EXEMPTION— IN  BRISTOL. 
TENNESSEE  AND  BRISTOL. 
VIRGINIA.  EA  available  5/6/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 
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AB-1  (SUB-NO.  252X),  CHICAGO  AND 
NORTH  WESTERN 
TRANSPORTATION  COMPANY- 
ABANDONMENT  EXEMPTION— 
BETWEEN  CEDAR  LAKE  IN 
WESTERN  MINNEAPOLIS  AND 
HOPKINS,  HENNEPIN  COUNTY, 
MINNESOTA.  EA  available  5/2/94. 
AB-55  (SUB-NO.  481X),  CSX 
TRANSPORTATION,  INC.— 
ABANDONMENT  IN  PIKE 
COUNTY,  KY.  EA  available  5/6/94. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-11445  Filed  5-10-94:  8:45  ami 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposal  consent  decree  in 
United  States  v.  Association  of 
Apartment  Owners  of  Harbor  Lights, 
Civil  Action  No.  94-00304-DAE,  was 
lodged  on  April  25, 1994,  with  the 
United  States  District  Court  for  the 
District  of  Hawaii.  The  Complaint  in 
this  Act,  brought  under  section  113(b)  of 
the  Clean  Air  Act,  42  U.S.C.  7413(b), 
alleged  that  the  defendant  committed 
violations  of  the  asbestos  NESHAP 
notification  and  work  practice 
requirements  of  40  CFR  part  61,  subpart 
M,  during  the  removal  of  asbestos — 
containing  acoustical  ceiling  material  at 
its  condominium  complex. 

The  proposed  consent  decree  requires 
the  defendant  to  pay  a  civil  penalty  of 
$40,000;  to  inspect  and  sample  facilities 
to  identify  asbestos  before  commencing 
a  renovation  or  demolition  operation: 
and,  when  hiring  workers  for  asbestos- 
related  projects,  to  employ  only  persons 
who  have  successfully  completed  an 
EPA-approved  training  coiuse. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  degree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Association  of  Apartment  Owners  of 
Harbor  Lights,  DOJ  Ref.  #90-5-2-1- 
1662. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Hawaii, 
Room  C-242,  U.S.  Courthouse,  300  Ala 
Moana  Blvd.,  Honolulu,  Hawaii;  the 
Region  IX  Office  of  the  Environmental 


Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  Washington,  DC  20005. 

A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

John  C.  Crudden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Fesources  Division. 
(FR  Doc.  94-11458  Filed  5-10-94;  8:45  am) 
BILLING  CODE  441(M>1-M 


[AAG/A  Order  No.  86-94] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service,  Department  of 
Justice,  proposes  to  modify  the 
following  system  of  records: 

"Alien  Status  Verification  Index,  Justice/ 
INS-009.’’ 

Routine  uses  disclosures  A.  and  B. 
have  been  rewritten  as  one  routine  use. 
The  revised  routine  use,  designated  as 
routine  use  A.,  clarifies  (1)  that  access/ 
verification  for  any  of  the  purposes 
identified  may  be  accomplished  either 
manually  or  via  automated  means  by 
any  of  the  recipients  identified  and  (2) 
that  the  information  may  be  disclosed — 
for  the  same  purposes — to  a  contractor 
acting  on  behalf  of  the  agency. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  any 
new  use  or  intended  use  of  information 
in  the  system.  The  Office  of 
Management  and  Budget  (OMB) 
requires  a  40-day  period  in  wjiich  to 
conclude  its  review  of  the  proposed 
changes. 

Therefore,  please  submit  any 
comments  by  June  10, 1994.  The  public, 
OMB,  and  the  Congress  are  invited  to 
send  written  comments  to  Patricia  E. 
Neely,  Systems  Policy  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (room 
850,  WCTR  Building). 

Dated:  May  5. 1994. 

Michael  J.  Roper, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/INS-009 

SYSTEM  NAME; 

Alien  Status  Verification  Index. 


SYSTEM  LOCATION: 

Immigration  and  Naturalization 
Service  (INS),  425  I  Street  NW., 
Washington,  DC  20536. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  provisions  of 
the  immigration  and  nationality  laws  of 
the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  an  index  of 
aliens  and  other  persons  on  whom  INS 
has  a  record  as  an  applicant,  petitioner, 
beneficiary,  or  possible  violator  of  the 
Immigration  and  Nationality  Act. 

Records  include  index  and  file  locator 
data  such  as  last  and  first  name,  alien 
registration  number  (or  “A-file” 
number),  date  and  place  of  birth,  social 
security  account  number,  date  coded 
status  transaction  data  and  immigration 
status  classification,  verification 
number,  and  an  employment  eligibility 
statement. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  101  and  121  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  8  U.S.C.  1360,  8  U.S.C.  1324a,  20 
U.S.C.  1091,  42  U.S.C.  1436a,  42  U.S.C. 
1320b-7,  and  Executive  Order  12781. 

purpose: 

This  system  of  records  is  used  to 
verify  the  alien’s  immigrant, 
nonimmigrant,  and/or  eligibility  status 
for  any  purpose  consistent  with  INS 
statutory  responsibilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  To  a  Federal,  State,  or  local 
government  agency,  or  to  a  contractor 
acting  on  its  behalf,  to  the  extent  that 
such  disclosure  is  necessary  to  enable 
these  agencies/contractors  to  make 
decisions  concerning  the  (1)  hiring  or 
retention  of  an  employee;  (2)  issuance  of 
a  security  clearance;  (3)  reporting  of  an 
investigation  of  an  employee;  (4)  letting 
of  a  contract;  (5)  issuance  of  a  license 
or  grant;  or  (6)  determination  of 
eligibility  for  a  Federal  program  or  other 
benefit.  Such  access  may  be  via  a 
system  in  which  the  recipient  performs 
its  own  automated  verification  of  the 
requisite  information  for  deciding  any  of 
the  above.  INS  will  assign  appropriate 
access  codes  for  remote  access  through 
secured  terminals  to  agencies  which  are 
to  perform  their  own  automated 
verification.  Records  may  also  be 
disclosed  to  these  agencies,  or 
contractors  operating  on  their  behalf,  for 
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use  in  computer  matching  programs  for 
the  purpose  of  verifying  an  alien’s 
immigrant  status  or  non-immigrant 
status  and/or  eligibility  for  the  purpose 
of  making  Federal  program  benefit 
eligibility  determinations. 

B.  To  employers  for  verifying  the 
employment  eligibility  of  aliens  to  work 
in  the  United  States  in  compliance  with 
employer  sanctions  of  the  1986 
Immigration  Reform  and  Control  Act. 
Employers  are  assigned  secure  access 
codes  and  will  have  access  through 
touch-tone  telephone  and/or  point  of 
sale  equipment. 

C.  To  the  private  contractor  for 
maintenance  and  for  other 
administrative  support  operations  (e.g., 
preparing  for  INS  management 
reimbursable  cost  reports  etc.  based  on 
user  access),  to  the  extent  necessary  to 
perform  such  contract  duties. 

D.  To  other  Federal,  State,  or  local 
government  agencies  for  the  purpose  of 
verifying  information  in  conjunction 
with  the  conduct  of  a  national 
intelligence  and  security  investigation 
or  for  criminal  or  civil  law  enforcement 
purposes. 

E.  To  the  news  media  and  the  public 
pursuant  to  23  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

F.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  of  staff  request  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

G.  To  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  disk 
and  tape. 

retrievabiuty: 

Records  are  indexed  and  retrievable 
by  name  and  date  and  place  of  birth,  or 
by  name  and  social  security  account 
number,  by  name  and  A-file  number. 

SAFEGUARDS: 

Records  are  safeguarded  in 
accordance  with  Department  of  Justice 
Orders  governing  security  of  automated 
records  and  Privacy  Act  systems  of 
records.  Access,  is  controlled  by 
restricted  password  for  use  of  remote 
terminals  in  secured  areas. 


RETENTION  AND  DISPOSAL: 

A  request  for  disposition  authority  is 
pending  the  approval  of  NARA. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Assistant  Commissioner,  Records 
Systems  Division,  Immigration  and 
Naturalization  Service,  425  I  Street  N\V., 
Washington,  DC.,  is  the  sole  manager  of 
the  system. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

In  all  cases,  requests  for  access  to  a 
record  from  this  system  shall  be  in 
writing.  If  a  request  for  access  is  made 
by  mail  the  envelope  and  letter  shall  be 
clearly  marked  “Privacy  Act  Request.” 
The  requester  shall  include  the  name, 
date  and  place  of  birth  of  the  person 
whose  record  is  sought  and  if  known  the 
alien  file  number.  The  requester  shall 
also  provide  a  return  address  for 
transmitting  the  information. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  his  or  her  request 
to  the  System  Manager  or  to  the  INS 
office  that  maintains  the  file.  The 
request  should  state  clearly  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the ' 
information. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  this 
system  is  taken  from  Department  of 
State  and  INS  applications  and  reports 
on  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

IFR  Doc.  94-11300  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4410-10-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  December  21, 1993, 
and  published  in  the  Federal  Register 
on  oiecember  28, 1993,  (58  FR  68664), 
Orpharm,  Inc.,  728  West  19th  Street, 
Houston,  Texas  77008,  made 
application  to  the  Drug  Enforcment 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  Methadone  (9250),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

Comments  were  received,  however, 
no  written  request  for  a  hearing  exists  if 


the  DEA  can  determine  that  Orpharm 
will  manufacture  methadone  to  process 
LAAM.  The  DEA  has  determined  that 
this  is  the  case.  Therefore,  pursuant  to 
section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  title  21,  Code  of  Federal 
Regulations,  §  1301.54(e),  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  fisted  above  is 
approved. 

Dated:  May  4, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-11331  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4410-00-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  23, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  23, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
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Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  25th  day  of 
April.  1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 


Petitioner  (uniorVworkers/ftrm) 

Location 

Date 

received 

Date  of 
petition 

Petition 

number 

Articles  produced 

International  Paper  Co.  (UPlU)  ...-. . 

Presque  Isle,  ME . 

4/25/94 

3/30/'94 

29,789 

i  Corrugated  Containers  (Cardboard 
Boxes). 

Hunt  Wesson.  Inc.  (UF&CW) . 

Perrysburg.  OH . . . 

4/25/94 

4/15/94 

29,790 

Tomato  Sauce,  B6Q  Sauce  and 
Ketchup. 

T.K.  Valve  &  Manufactuiing  (WKRS)  . 

Hammond,  LA . . 

4/25/94 

4/12/94 

29,791 

Ball  Valves  &  Components. 

Allied  Cementing  Co.  (WKRS)  . 

Russell.  KS . . . 

4/25/94 

4A)6/94 

29,792 

Cementing  of  Oil  Wells. 

Dosimeter  Corp  of  America  (CO)  . 

Cincinnati,  OH  . 

4/25/94 

3/12/94 

29,793 

Radiation  Detectors. 

Endicott  Forging  &  Mfg.  (CO)  . 

Endicott,  NY . . 

4/25/94 

3/23/94 

29.794 

Forgings. 

Freeport  Sulphur  Co.  (WKRS)  . . 

New  Orleans,  LA  . . 

4/25/94 

4/11/94 

29,795 

Exploration  and  Drilling  Sulphur. 

Kinston  Shirt  Co.  (WKRS) . 

Kinston,  NC  . 

4/25/94 

4/13/94 

29,796 

Men's  &  Boy's  Shirts. 

Lyons  Falls  Pulp  &  P^jer  (UPlU)  _ 

Lyons  Falls,  NY  . 

4/25/94 

4/13,94 

29,797 

Printing  Paper. 

Permian  Tank  &  Manufacturing.  Inc. 
(CO). 

Odessa.  TX . . . 

4/25/94 

3/2894 

29,798 

Steel  Oil  Storage  Tanks. 

M-l  Drilling  Fluids  Co.  (CO) . . 

Anchorage,  AK  . 

4/25/94 

4/11/94 

29,799 

Install  Drilling  Fluids. 

Allied  Signal  Corp.  (lAMAW) . 

South  Montrose,  PA  . 

4/25/94 

3/01/94 

29,800 

Defense  Products. 

Auburritown  Industries,  Inc.  (WKRS)  . 

Aubumtown,  TN .  . 

4/25«4 

4/13/94 

29,801 

Ladies'  Blouses  &  Men's  Shirts. 

Western  Geophysical  Co.  (WKRS) _ 

Houston,  TX . . . 

4/25/94 

4/08/94 

29,802 

Seismic  Exploration  For  Oil  &  Gas. 

Adcor  Orilling,  Inr.  (Vi/KR.S)  . 

Wiltiston.  ND . . 

4/25/94 

4/10/94 

29.803 

29.804 

29.805 

29.806 

Drilling  of  Oil  Wells. 

Ladies  Shoes. 

Brown  Shoe  Co.  (CO)  . 

Pocahontas,  AR . . 

4/25/94 

4/05/94 

Radform  Tool  Co.  (WKRS)  _ _ 

East  McKeesport,  PA  _ 

4/25/'94 

4/07/94 

Nuclear  Power  Components. 
Redwood,  Lunger  and  Chips. 

Miller  Redwood  (WKRS)  . . 

Crescent  City,  CA  . . 

4/25/94 

4/12/94 

Pennant/'Signal  Well  Servrce  (WKRS) 

Sidney,  MT  . 

4/25/94 

4/11/94 

29,807 

Oil  Wells  Services. 

Sntith  System  Mfg.  (lAMAW)  _ 

Princeton,  MN . 

4/25/94 

1/14/94 

29,808 

Office  Accessories. 

(FR  Doc.  94-11454  Filed  5-10-94;  8:45  ami 
BILUNQ  CODE  4510-30-M 


[TA-W-29,255] 

LamtyGrays  Harbor  Company 
Hoquiam,  WA;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Lamb-Grays  Harbor  Company.  Hoquiam, 
Washington,  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department’s 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-29,255;  Lamb-Grays  Harbor  Company 
Hoquiam.  Washington  (April  25, 1994) 
Signed  at  Washington,  DC  this  3rd  day  of 
May,  1994. 

Violet  L.  Thompson. 

Deputy  Director.  Office  of  Adjustment 
Assistance. 

IFR  Doc.  94-11453  Filed  5-10-94;  8:45  ami 
BILLING  CODE  4S10-30-M 


[SGA  No.  DAA  94-007] 

Job  Training  Partnership  Act: 

Business  Partnership  Grants 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administration  (ETA),  under  Title  IV  of 
the  Job  Training  Partnership  Act  (JTPA), 
is  announcing  the  availability  of 
demonstration  funds  under  the  Business 
Partnership  Grants  program. 

Grants  will  be  awarded  to  eligile  non- 
proht  organizations  to  support  the 
participation  and  involvement  of  the 
private  sector  in  sp>ecific  new  initiatives 
involving  national  employment  and 
training  programs.  These  initiatives  are 
(1)  School-to-Work  Programs  which  are 
sponsored  jointly  by  the  Departments  of 
Labor  and  Education;  (2)  Skill  Standards 
Initiatives  and  (3)  Reemployment 
Program  Strategy,  which  includes  both 
Worker  Adjustment  Services  and  One- 
Stop  Career  Centers. 


Multiple  grant  awards  may  be  made 
in  each  category.  The  estimated  total 
amount  of  funds  available  under  this 
solicitation  is  $1 .8  million  for  all 
categories.  Awards  will  be  for  a  twelve 
month  period  with  up  to  two  option 
years. 

Applicants  must  identify  which  of  the 
above  categories  they  are  applying  for 
on  the  face  sheet  of  dieir  application. 

All  information  and  forms  needed  to 
apply  for  funding  under  this  solicitation 
are  included  in  this  announcement. 
OATES:  Applications  for  grant  awards 
will  be  accepted  commencing  May  11, 
1994.  The  closing  date  for  receipt  of 
applications  shall  be  June  15,  1994,  at 
2  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Reda 
Harrison.  Reference:  SGA  No,  DAA  94- 
007,  200  Constitution  Avenue,  NW.. 
room  S-4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms,  Reda  Harrison,  Division  of 
Acquisition  and  Assistance,  Telephone: 
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(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  four  parts: 

Part  I — Backgroimd,  Part  II — 

Application  Process,  Part  III — Statement 
of  Work,  and  Part  IV — Evaluation 
Criteria. 

Part  I — Background 

The  Department  of  Labor’s 
Employment  and  Training 
Administration  (ETA),  in  collaboration 
with  other  Federal  agencies,  has 
undertaken  a  series  of  initiatives:  (1)  To 
enhance  the  effectiveness  of  and  to 
better  coordinate  the  services  provided 
through  a  variety  of  programs  and  (2)  to 
enhance  the  competitiveness  of  the 
American  worker.  An  important  aspect 
of  these  initiatives  is  to  elicit  the 
participation  and  involvement  of  private 
sector  firms  both  by  a  direct  approach 
to  major  firms  and  by  developing 
strategies  and  materials  that  will 
provide  assistance  to  State  and  local 
officials  in  dealing  with  small  and 
medium-size  employers. 

A  key  tenet  of  this  effort  is  that  the 
delivery  of  programs  should  be 
customer-focused.  To  accomplish  this, 
there  is  a  need  to  elicit  direct  input  from 
a  broad  range  of  employers  on  the 
services  available  through  various  ETA 
programs  and  to  obtain  detailed  views 
of  these  private  sector  "customers”  on 
ways  to  ultimately  improve  services  to 
employment  and  training  clients. 

It  is  important  for  potential  grantees 
to  recognize  that  the  support  requested 
depends  to  a  substantial  degree  on  the 
enactment  of  legislation  proposed  or  to 
be  proposed  to  the  Congress.  While  the 
Department  favors  the  enactment  of 
such  legislation,  there  is  no  assurance 
that  such  bills  will  be  enacted  or  that 
there  will  not  be  substantial  revisions  in 
the  bills  enacted  into  law. 

Part  II — Application  Process 

A.  Eligible  Applicants 

Awards  under  this  Solicitation  will  be 
made  to  non-profit  organizations. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts. 

Part  I  shall  contain  the  cost  proposal, 
consisting  of  the  following  items: 
Standard  Form  (SF)  424,  “Application 
for  Federal  Assistance”  (Appendix  No. 

1)  and  SF  424A,  "Budget”  (Appendix 
No.  2).  Also,  the  budget  shall  include  on 
a  separate  page(s)  a  detailed  cost 
analysis  of  each  line  item  in  the  budget. 

Part  II  shall  contain  a  technical 
proposal  that  demonstrates  the 
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applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  contained 
in  this  announcement.  Applicants  are 
strongly  encouraged  to  submit  a 
technical  proposal  of  less  than  one 
hundred  fifty  (150)  pages  in  length 
(exclusive  of  appendices)  which  sets 
forth  the  applicant’s  explanation  of  how 
it  proposes  to  accomplish  the  elements 
described  in  the  Statement  of  Work. 

No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal.  In 
order  to  assist  applicants  in  preparing 
their  proposals  and  to  facilitate  the 
expeditious  evaluation  by  the  review 
panel,  proposals  should  be  organized 
and  presented  in  the  same  sequential 
order  as  the  Evaluation  Criteria  in  Part 
IV  of  this  announcement. 

C.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 

five  (5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  must  be  received  at  the 
designate  place  by  2  p.m..  Eastern  Time 
by  June  15, 1994.  All  overnight  mail 
will  be  considered  to  be  hand-delivered 
and  must  be  received  at  the  designated 
place  by  the  specified  closing  date. 
Telegraphed  and/or  faxed  proposals  will 
not  be  honored.  Failure  to  adhere  to  the 
above  instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 

D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  application  (e.g., 
an  offer  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
day  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  “working 
days”  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
^Tapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal,  shall  be  processed  as  if 
mailed  late.  "Postmark”  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
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machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  “bull’s  eye”  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

E.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 

vmtten  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  an  applicant  or  an  authorized 
representative  thereof,  if  the 
representative’s  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  award. 

F.  Period  of  Performance 

The  period  of  performance  will  be  12 
months  from  the  date  of  execution. 

G.  Funding 

DOL  has  set  aside  up  to  $1.8  million 
to  be  disbursed  for  all  categories. 

H.  Option  to  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation,  and  the 
needs  of  the  Department,  the  grants  may 
be  extended  for  up  to  two  option  years. 

Part  III — Statement  of  Work 

Each  of  the  following  initiatives  has  a 
specific  set  of  parameters,  activities,  and 
tasks: 

A.  School-to-Work 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  system  to  help  its  youth 
acquire  the  knowledge,  skills  and 
information  about  the  labor  market 
necessary  to  make  an  effective  transition 
from  school  to  career-oriented  work. 
Three-fourths  of  America’s  high  school 
students  enter  the  workforce  without 
college  degrees. 

Many  do  not  possess  the  basic 
academic  and  occupational  skills 
necessary  for  the  workplace  or  to  pursue 
further  education. 

The  Departments  of  Labor  and 
Education  have  made  the  development 
of  a  school-to-work  system  a  high 
priority.  The  “School-to-Work 
Opportunities  Initiative”  builds  on 
earlier  work  of  the  two  Departments  as 
well  as  exemplary  programs  at  the  State 
and  local  levels.  The  “School-to-Work 
Opportunities  Act  of  1994”  was 
developed  by  the  Departments  of  Labor 
and  Education  and  was  signed  into  law 
by  the  President  on  May  4, 1994. 

This  legislation  provides  a  broad 
framework  for  effective  school-to-work 
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strategies  and  seed  money  for  statewide 
and  local  implementation  of  school-to- 
work  systems.  During  Fiscal  Year  1994, 
the  Departments  are  using  pre-existing 
legislative  authority  to  begin 
developmental  activities. 

As  envisioned.  States  and  localities 
will  have  considerable  flexibility  to 
design  and  implement  programs  which 
fit  their  individual  circumstances  and 
unique  needs.  However  all  programs 
will  share  some  basic  components: 

1.  WorJt-basec/ /earning  that  provides 
a  planned  program  of  job  training  and 
experience,  paid  work  experience, 
workplace  mentoring  and  instruction  in 
workplace  competencies  and  in  a  broad 
varie^  of  elements  of  an  industry. 

2.  School-based  learning  that  provides 
career  exploration  and  career 
counseling,  instruction  in  a  career  major 
(selected  no  later  than  the  11th  grade), 

a  program  of  study  that  is  based  on  high 
academic  and  skill  standards  and 
typically  involves  at  least  one  year  of 
post  secondary  education,  and  periodic 
evaluations  to  identify  students' 
academic  strengths  and  weaknesses. 

3.  Connecting  Activities  that 
coordinate  involvement  of  employers, 
schools  and  students,  matching  students 
and  work-based  learning  opportunities, 
and  training  teachers,  mentors,  and 
counselors. 

Students,  upon  successful 
completion,  will  receive  a  high  school 
diplomas,  or  its  equivalent:  a  certificate 
or  diploma  from  a  post-secondary 
institution,  if  appropriate;  and  a  skill 
certificate. 

At  the  State  level,  the  Governor,  the 
chief  state  school  officials  and  state 
agency  officials  responsible  for  job 
training  and  employment,  economic 
development,  post  secondary  education 
and  other  appropriate  offices  will 
collaborate  in  the  planning  and 
development  of  the  state  si^ool  to  wori^ 
system.  At  the  local  level,  partnerships 
that  consist  of  employers,  secondary 
and  post  secondary  education 
institutions,  labor  organizations  and 
other  local  community  and  business 
leaders  wall  design  and  administer 
school-to-work  programs. 

The  Depeurtments  of  Labor  and 
Education  are  supporting  State  and  local 
developmental  and  implementation 
activities  by  providing  grants  and 
through  research,  evaluation,  technical 
assistance  and  other  support  activities. 
For  those  States  who  are  ready  to  move 
beyond  developmental  activities,  the 
two  Departments  are  making  available  a 
limited  number  of  larger,  multi-year 
implementation  grants.  States  wall  be 
selected  to  receive  these  grants  through 
a  competitive  process  wdth  an 
anticipated  award  date  of  July  1994. 


Employers  must  play  a  critical  role  in 
designing  and  implementing  school  to 
work  strategies.  Successful  programs 
will  require  the  active  involvement  of 
the  business  community.  Employers,  in 
partnership  wdth  labor,  must  define  the 
skill  requirements  for  jobs,  participate 
equally  in  the  governance  of  the 
program,  offer  quality  learning 
experiences  for  the  students  at  the 
worksite,  and  provide  jobs  for  students 
and  graduates. 

Thus,  development  of  an  effective 
school-to-work  “system”  requires  the 
active  involvement  of  a  substantial 
portion  of  this  nation's  business 
community.  Accomplishing  this 
objective  is  a  daunting  and  challenging 
task.  Employers  must  be  convinced  that 
it  is  in  their  best  interest  to  participate 
in  such  arrangements. 

Employers  who  agree  to  participate 
may  need  assistance  in  developing  the 
capacity  to  transform  their  workplaces 
into  quality  learning  environments  a 
well  as  assuming  other  partnership 
roles.  Experience  to  date  suggests  that  a 
multitude  of  approaches  are  needed  to 
effectively  mobilize  this  nation's 
business  community. 

State  Officials  involved  in  school-to- 
work  transition  have  indicated  that  this 
is  an  area  where  federal  assistance  is 
needed.  Accordingly,  applicants 
interested  in  this  portion  of  the 
solicitation  shall  explain  how  they 
intend  to  accompUsh  the  followdng 
objectives: 

1.  Create  awareness  among  the 
business  community  about  the  “School- 
to-Work  Opportunities  Initiative”  in 
general  and,  more  specifically  the 
business  role  in  developing  and 
administering  the  system; 

2.  Build  demand  among  the  business 
community  to  participate  in  local 
partnerships; 

3.  Develop  capacity  of  business  to 
participate  as  an  active  partner  in  local 
school-to-work  opportunities  program; 

4.  Broker  the  formation  of  coalitions 
of  business  and  of  local  partnerships 
among  business,  education,  labor 
(where  appropriate)  and  commimity 
organizations  to  develop  and  administer 
local  school-to-work  opportimities 
programs. 

Provide  direct  assistance  to  State  and 
local  programs  in  achieving  employer 
involvement  and  assistance  in 
developing  effective  local  programs. 
This  may  entail  training  of  State  and 
local  staff,  on-site  involvement  to  obtain 
major  employer  representation  and 
participation  in  the  local  School-td- 
Work  Program  and  other  assistance  as 
requested  by  local  or  state  programs. 

States  ana  localities  will  oe 
organizing  their  implementation  of 


school-to-work  systems  around  broad 
industry/occupational  clusters. 
Accordingly,  the  Department  is  seeking 
to  complement  State  and  local  effort  by 
providing  business  related  assistance 
focused  around  broad  industry  clusters. 

Thus,  the  Department  is  seeking 
applicants  that  can  organize  their  efforts 
around  broad  industry  groups  that 
would  at  least  include:  Manufacturing, 
service,  retail  and  wholesale  trade,  and 
finance,  insurance  and  real  estate. 

Within  each  sector,  applicants  must  be 
able  to  demonstrate  their  ability  to  enlist 
the  support  of  both  leading  edge 
companies  and  small  and  mid-size 
firms. 

In  addition,  applicants  must  indicate 
the  major  occupational  clusters  wdthin 
each  industry  sector  that  the 
organization  believes  offers  the  greatest 
potential  for  inclusion  in  school-to-work 
transition  opportunities  programs.  The 
Department  is  seeking  to  work  closely 
writh  the  applicant(s)  that  is  selected  for 
these  partnership  activities,  but  not  to 
prescribe  the  methods  the  applicant  will 
employ  to  accomplish  the  objectives 
laid  out  above.  The  Department 
recognizes  that  those  applicants  which 
have  demonstrated  the  capability  to 
deliver  services  have  established 
methods  and  processes  for  reaching  and 
supporting  the  employer  community. 

Each  applicant  proposal  for  this 
section  of  the  Statement  of  Work  must 
include: 

1.  A  comprehensive  implementation 
plan  for  providing  targeted  assistance  to 
States  as  they  move  forward  to 
implement  their  school-to-work 
transition  systems.  Such  plan  must  have 
specific  actions  what  will  be 
accomplished  within  the  ^ant  period. 

2.  A  brief  description  ofall  proposed 
technical  assistance  guides,  videos, 
promotional  materials,  newsletters  and 
other  materials  and  publications 
developed  under  this  grant.  Complete 
drafts  of  these  materials  are  to  be 
submitted  for  review  and,  as  necessary 
revision  prior  to  publication/release. 

3.  A  listing  of  significant  events 
sponsored  by  the  organization  that 
relates  to  the  objectives  of  this  grant, 
regardless  of  whether  this  is  the  primary 
purpose  of  the  event. 

4.  A  plan  for  assessment  of  the 
incentives,  both  financial  and 
nonfinancial,  that  will  be  required  to 
recruit  their  members  participation  in 
local  school-to-work  opportunities 
programs,  on  a  large-scale  basis. 

B.  Skill  Standards 

The  Department  wants  to  promote  the 
active  involvement  of  business 
organizations  in  the  development  of 
national  voluntary  skill  standards.  Once 
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established  these  standards  are  designed 
to  meet  the  needs  of  the  current  and 
potential  workforce,  from  high  school 
dropouts  to  graduates  of  school-to-work. 
programs,  from  dislocated  workers  to 
workers  progressing  along  a  career  path. 
Business  participation  and  leadership  in 
these  activities  is  critical  to  achieving 
our  major  objectives  of  a  conunon 
language  of  skill  classification  and  a 
portable  credential. 

Therefore,  proposals  submitted  in 
response  to  this  section  of  the  Statement 
of  Work  should  include  a  strategy, 
implementation  plan  and  timetable  for 
the  following  elements: 

1.  Marketing.  To  include  information 
sharing,  promotion  and  generate  interest 
among  the  business  commimity,  broadly 
defined,  of  activities  in  this  area  and 
informing  workers  of  the  benefits  of  the 
system  for  enhancing  their  ability  to 
enter  or  reenter  the  workforce  or  move 
up  in  a  career  progression; 

2.  Coalition  Bunding.  To  prepare  the 
business  community  for  participation  in 
voluntary  partnerships  encourage  by  the 
National  Skill  Standards  Board  to  be 
established  under  the  GOALS  2000: 
Educate  American  Act  (this  would 
include  stimulating  business 
participation  as  well  as  courting 
business  partnerships  with 
representatives  from  the  education  and 
training  community.  State  and  local 
governments,  community-based 
organizations  and  organized  labor); 

3.  Research.  To  draw  the  linkage 
between  high  performance  work 
organization,  skill  standards  and 
competitiveness  gains,  and  to  examine 
the  connection  between  the  human 
resource  requirements  of  ISO  9000  and 
the  Malcolm  Baldrige  Award  using  skill 
standards  as  a  tool. 

C.  Reemployment  Program  Activities 

Each  year  more  than  one-fourth  of  the 
workforce  move  to  new  jobs  either  to 
advance  careers  or  to  relx>und  from  a  job 
loss.  The  Administration  plans  a  major 
investment  to  help  experienced  workers 
move  fi’om  one  job  to  the  next  to  equip 
workers  with  sldlls  needed  for  the  new 
jobs  of  the  future. 

Currently,  over  60  Federal  programs 
deliver  job  training  and  employment 
services  to  Americeins — each  with  its 
own  funding  mechanisms,  eligibility 
criteria  and  range  of  services.  DOL/CTA 
presently  administers  six  separate 
programs  focused  on  dislocated 
workers:  Economic  Dislocation  and 
Worker  Adjustment  Assistance,  Defense 
Conversion  Program,  Defense 
Diversification  Program,  Clean  Air 
Employment  Transition  Assistance, 
Trade  Adjustment  Assistance  and  North 
Atlantic  Free  Trade  Act-Bridge. 


Applicants  seeking  to  submit  a 
proposal  for  this  portion  of  the 
solicitation  shall  include  the  following: 

1.  One-Stop  Career  Centers.  Grantees 
will  propose  a  strategy  for  developing 
effective  local  support  for  one-stop 
career  centers  and  the  local  level 
governance  approach  to  such  centers. 
This  will  require  the  development  of  an 
approach  to  building  business  support 
for  Workforce  Investment  Boards,  where 
they  are  created  and  for  training  of  both 
members  of  such  boards  and  staff. 

(a)  The  grantees  will  develop  and 
introduce  a  strategic  plaiming  model  to 
assist  local  areas  on  implementing 
effective  governance  of  one  stop  career 
centers  and  the  relationship  of  such 
centers  to  the  needed  services.  This  will 
include  the  dissemination  of  workforce 
investment  principles  and  presentations 
to  major  employer  organizations  and 
their  membership  of  these  principles  to 
obtain  support  and  participation. 

(b)  Develop  and  disseminate,  in 
consultation  with  ETA,  models  (or  best 
practices)  for  implementing  workforce 
Investment  Boards,  with  specific 
emphasis  on  the  relationship  with 
existing  structures  such  as  Private 
Industry  Councils  or  other  existing  local 
boards; 

(c)  Develop  and  provide  methods  to 
build  capacity  and/or  orient  board 
members  to  ensure  success;  and, 

(d)  Provide  recommendations  on 
staffing  needs  for  such  local  bodies. 

(2)  Worker  Adjustment.  The  Worker 
Adjustment  initiative  will  require 
grantees,  in  consultation  with  ETA,  to 
imdertake  research  efforts  and 
disseminate  technical  assistance  and 
training  materials  to  support  worker 
adjustment  services  for  experienced 
workers.  Proposals  shall  include: 

(a)  Review  of  the  delivery  structure 
for  delivery  of  rapid  response 
assistance,  how  it  is  controlled,  what 
role  substate  grantees  play  and  "best 
practices”  of  effective  Dislocated 
Worker  Units. 

(b)  Examination  of  effective  layoff 
aversion  through  rapid  response  and 
dissemination  of  what  has  been  tried, 
what  has  worked,  who  does  it  and  how 
much  it  costs. 

(c)  Technical  assistance  material  on 
relocation  opportimities  for  discrete 
groups  of  dislocated  technical, 
professional  and  managerial  workers.  To 
what  extent  have  organizations 
developed  systems  to  match  clusters  of 
dislocated  professionals  with  job 
openings  in  other  areas  and  what  can  be 
undertaken  to  expand  or  enhance  these 
efforts. 

(d)  Examination  of  various 
approaches  and  development  of  a 
specific  approach  for  obtaining 


customer  feedback  (including 
participants,  hiring  employers  and 
dischcirging  employers)  concerning  their 
services  offered  and  the  timing  of  such 
services. 

(e)  Examination  of  the  delivery 
structure  for  dislocated  worker 
services — ^What  organizations  are 
substate  grantees  under  Title  III?  How 
many  are  Title  II  administrative  entities? 
How  many  use  essentially  the  same 
process  for  dislocated  workers  as 
disadvantaged  workers?  What  is  the 
delivery  structure  for  workers  receiving 
services  under  TAA?  What 
recommendations  can  be  made  for 
improving  or  restructuring  the  delivery 
of  these  services,  especially  under  a 
comprehensive  program  approach? 

PART  IV— EVALUATION  CRITERIA 

Prospective  offerors  are  advised  that 
the  selection  of  grantees  for  awards  is  to 
be  made  after  careful  evaluation  of 
proposals  by  an  evaluation  panel  within 
DOL.  Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  final  decision  on 
the  award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer.  Panelists  will  evaluate  the 
proposals  on  the  basis  of  the  following 
factors: 

A.  Design  and  Approach  of  Project  (40 
points) 

Applicant's  planned  approach  for 
accomplishing  the  objectives  set  forth  in 
the  Statement  of  Work.  This  includes  a 
basic  understanding  of  the  initiatives  as 
reflected  in  the  planning,  development 
and  implementation  of  ffie  program(s): 
The  soundness  of  the  plan  to 
accomplish  the  goals  and  the  objectives 
and  the  establishment  of  measurable 
outcomes. 

B.  Content.  Scope  and  Quality  of 
Proposed  Project  (40  points) 

Consideration  will  be  given  to  such 
factors  as:  organizational  structure, 
program  components  and  activities, 
staffing  and  resources  and  the  ability  of 
offer  to  accomplish  the  goals  and 
objectives  of  the  Initiatives. 

C.  Demonstrated  Capacity  to  Establish 
Linkages  and  Leverage  Resources  (20 
points) 

The  ability  of  the  offerer  to  complete 
the  objectives  set  forth  in  the  Statement 
of  Work,  to  provide  necessary  linkages 
with  complementary  programs,  the 
business  community,  schools.  State  and 
local  training  agencies  and  other 
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organizations  providing  employment 
and  training  services.  Also  evaluated 
will  be  the  soundness  of  plans  for 
linking  community  resources  and  their 
active  participation  in  program 
objectives. 

D.  Costs 

Costs  shall  be  rated  separately.  Costs 
will  be  analyzed  to  determine 
reasonableness.  Available  resources 
should  be  adequate  for  the  services 
proposed  in  the  application. 

Please  indicate  costs  separately  for 
each  major  activity  area  (School-to- 
Work,  skill  standards  or  Reemployment 


program).  The  cost  in  each  areas  must 
be  reasonable  in  view  of  the  anticipated 
results.  Applicants  should  document 
their  expected  costs  and  justify  why 
they  consider  these  costs  reasonable. 

Applicants  must  indicate  for  each 
major  area  the  principle  personnel  to  be 
assigned.  If  the  w'ork  or  most  of  the 
work  would  be  performed  by  a 
subgrantee,  include  information  on  the 
proposed  subgrantee  organization  and 
its  principle  personnel  to  be  assigned  to 
the  planned  work. 

Applicants  are  advised  that  awards 
may  be  made  to  more  than  one 
organization  for  a  given  cluster,  i.e.  Skill 


Standards,  and  that  awards  may  be 
made  in  all  or  selected  clusters.  Awards 
may  not  be  made  in  a  cluster  area  in 
which  proposals  are  rated  technically 
unacceptable. 

Signed  at  Washington,  DC  this  5th  day  of 
May. 

Janice  E.  Perry, 

Grant  Officer.  Division  of  Acquisition  and 
Assistance. 

Appendices 

A.  SF— 424,  Application  for  Federal 

Assistance 

B.  SF— 424A,  Budget 

BILLING  CODE  451&^30-M 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


24479 


vc>rx 

ArrLIlaA  1  iUri  rUH 

FEOERAL  ASSISTANCE 

1  OATt  BUBMimO 

Q  Conttfucten 


O  Non-Conitnictlon 


lagal  Naia*: 


MdiM*  (gn*  e/ry,  counrir.  tut*,  anrf  tip  coOat: 


LUTItUMUmO  I  A«*e.nl  Idtnuin. 


».M1WMCIMO«tSTm  SUIa  AppHolicn  WwtMw 


4.DA1t«CCIVIBimMIMLAaiMCV  f  Fadwri  WwilMaf 


Organoationai  Unit 


Mama  and  taiataxma  numba*  eH  Pm  pnon  to  ba  eoniactad  on  manara  iwotatg 
mia  appicaawi  |pn*  araa  oodaj 


t.  um-ovta  loofTiriCAnoN  NUMUk  (cmi; 


m- 


1  TVPC  OF  APPUCATIOAfe 

Q  Naw  Q  ConUnuatian  Q  Rayiaion 

8  Rayiaion.  antaf  app'Op'lau  MtaKat  in  bodat): 

□ 

□ 

A.  incraaaa  Anaid 

&  Oacraaaa  Aaaid 

C  Incraaaa  Owation 

Oi  Oacraasa  Duration 

Otbai  Rpac/ty^ 

7a  me  0^ AmXAffr.  «pip#QpnM  Lj 

A  SUM 

K  Indapandam  ScAoal  Omi. 

A  County 

L  Suta  ConUoRad  Inatrtution  ol  Hglui  laMTarg 

C  Municipal 

J.  Priyau  Uwyaraity 

0.  Townabip 

A  IndunTiMa 

E.  Maratam 

1.  Individual 

F.  Inlimnunicipal 

U  PioM  OiganUaBan 

O.  Spacial  Oiatfiel 

N  OOiai  tSoaciM: 

a.  MAMOFreocNALAoeacat 


Ttne: 


IZ  AftXAS  AFTfcno  tv  MOJtCT  (atm*,  countmt,  ataiaf.  atc.r 


1Z  MOaOtCOMCXJCCTi 


Sun  Data  I  Ending  Data  I A  Applicant 


11  ESDMATIO  PUMtXNO; 


a  fadarai 


la  Applicant 


c  Suta 


d  Local 


a  Ottui 


I.  Pmgram  tncoma 


g  TOTAL 


tl  «  AAPUCATtON  SUUeCT  TO  MVtSW  IT  CTAII  GCEOniVt  OAOU  U3U  AMOcmt 
1  YES.  THIS  PREAPPUCATtON/APPLiCATXM  WAS  MADE  AVAILABLE  TO  T>lE 
STATE  EXECLITtVE  OROEW  tara  FROCESS  FOR  REV€W  ON: 


b  NO  □  PROGRAM  IS  NOT  OOVEREO  BY  EO.  taSTS 

□  OR  PROGRAM  HAS  NOT  BEBiSaECTEO  BY  STATE  FOR  REVCW 


JOO  I  IT.  NTMt  APFUCANTOCUNOtaNTONANVaCDCAALROTr 
n  Yaa  H  'Yai*  attacA  an  aaptanatav 


11  TO  THE  (EST  OF  MV  KNOWLEOOE  AMO  lEUEF.  AU.  DATA  m  THIS  AFFUCATtOtiaaEAPPUCATION  ARE  TRUE  AMO  COAUa.  TME  OOCUMEMT  HAS  BEEN  DULY 
AUTHOamO  BY  TME  COVERNtNO  BODY  OF  TME  APPt.lCANT  AMO  THE  APFUCANT  WIU.  COMFlV  WITH  YMB  ATTACMCO  ASSURANCEB  IF  TME  ASStSTANCB  IB  AWAAOBS 


1  Typad  Nama  o>  Aulhoruad  Raprajanutiva 


d  Signaiuia  o>  Authw.^  RepiaMnwinra 


►navioui  t3  i<x'.i  Noi  u«ya 


c  Tataonona  npmbai 


a  Data  Signad 


d  Fwm  434  IREV  AdB) 
P>aacnbad  by  Om8  O'cmU'  A-i03 


Authorized  (or  Local  Reproductiorr 


24480 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant’s  submission. 

Item:  Entry;  Item:  Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

«b 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided; 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  fundingAiudget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet..  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Notice  of  Determinations  Regarding 
Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

la  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April  1994. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requiremeids  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  die  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  ^solutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  first  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29,460:  Metacomet 

Manufacturing  Co.,  Inc.,  Fall  River, 
fAA 

TA-\V-29,579;  GEM  Industries  North 
East,  Gardner,  MA 

TA-W-29,460;  Elgin  Electronics,  Erie, 

PA 

TA-W-29,418;  RHOR,  Inc.,  Chula  Vista, 
CA 

TA-W-29,487;  Middleton  Aerospace 
Corp.,  Middleton,  MA 
T A-W-29, 439;  American  Central  Gas 
Companies,  Inc.,  West  Texas  Div., 
Odessa,  TX 

TA-W-29,482;  BASF  Corp.,  Lowland^ 

TN 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

T.A-W-29,475,  TA-W-29,476; 

Mewboume  Oil  Co.,  Oklahoma  City, 
OK  and  Midland.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


TA-i^'-29,360j  Flint  Ink  Corp.,  Lodi,  NJ 

Increased  im,ports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,e84;  Consolidated  Services, 
Odessa,  TX 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  cf 
1974. 

TA-W-29.438;  The  PilJsbury  Co.,  East 
Greenville,  PA 

U.S.  imports  of  prepared  flour  mixes 
and  doughs  are  negligible  relative  to 
total  U.S.  shipments  in  the  relevant  time 
period. 

TA-W-29.528;  The  Breyers  Co., 
Charlotte,  NC 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period. 
Increases  of  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  not  contributed 
importantly  to  the  separations  or  threat 
thereof,  and  the  absolute  decline  in 
sales  or  production. 

TA-W-29.465;  Northrop  Corp.,  100 
Morse  St.,  (Bid  #3)L  Norwood,  MA 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period. 
Increases  of  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  not  contributed 
importantly  to  the  separations  or  threat 
thereof,  and  the  absolute  decline  in 
sales  or  production. 

TA-W-29,549;  Atlantic  Design  Co., 
Vestal,  NY 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.512;  Johnson  Er  Sons,  Inc., 
(Formerly  The  Drackett  Co.,  Inc., 
Urbana,  OH) 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,462.;  Intermet  Foundries, 
Lower  Basin  Foundry,  Lynchburg, 
VA 

The  investigation  revealed  that 
criterion  (1)  and -criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of^e  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


Affirmative  Determinations  for  Worker 
Adjustment  Assignee 

TA-W-29,506;  B.C.  Manufacturing, 
Plains,  PA 

A  certification  w'as  issued  covering  all 
workers  separated  on  or  after  February 

2.1993.  - 

TA~W-29,612,  P.B.  Apparel,  Inc.,  Poplar 
Bluff,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

21. 1993. 

TA-kV-29.585^  Hylton  Drilling  Co., 
Bakersfield,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23,  1993. 

TA-W-29,591;  Movie  Star  No.  2, 
Pcplarville,  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  3, 
1993. 

TA-W-29,502,  TA-W-29,503;  Tococo, 
Inc.,  Wilmore,  KY  and  Midway,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31.  1993. 

T A-W-29, 456:  Stoltze-Conner  Lumber 
Co..  Darby,  MT 

A  certification  wras  issued  covering  all 
workers  separated  on  or  after  January 

10. 1993. 

TA-W-29.545;  Andrea  Manufacturing, 
Decatur,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17,  1993. 

TA-W-29,507;  Maura  Manufacturing, 
Wilkes  Bcrre,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

2. 1993. 

TA-W-29,604  Durango  Apparel,  Inc.,  El 
Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

24. 1993. 

TA-W-29,523;  Scant!  Lingerie  Co.,  Inc., 
Batdeboro,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

4. 1993. 

TA-W-29,647;  Bonis  Sportswear,  Inc., 
Tampa,  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  18, 
1003. 

TA-W-29,484;  Landmark  Oil 
Exploration,  Wichita,  KS 
A  certification  w'as  issued  covering  all 
w  orkers  separated  on  or  after  February' 

2. 1993 

T A-W-29, 707;  GTI  Corp.,  Diode  Seal 
Dept,  Hadley,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  9, 
1993. 
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TA-W-29,491;  Shieldalloy  Metallurgical 
Carp.,  Cambridge,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  2, 
1993. 

TA-W-29,616.  TA-Q-29, 617;  Denise 
Barry  Fashions,  Inc.,  Nazareth,  PA 
and  Sportette  Industries,  Inc.,  Bath, 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1998 

TA-W-29,618,  TA-W-29,619;  Sportette 
Industries,  Inc.,  Nazareth,  PA  and 
Ironhead,  Inc.,  Coplay,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1 , 
1993. 

Arco  Oil  &■  Gas  Co 

TA-W-29,431;  Atlantic  Richfield  Co., 
Dallas,  TX 

TA-W-29,432;  Arco  Permian,  Midland, 
TX 

TA-lV-29,433;  Atlantic  Richfield, 
Bakersfield,  CA 

TA-W-29,434;  Arco  Exploration  &■ 
Production  Technology,  Plano,  TX 

A  certification  was  issued  covering  all 
worker  separated  on  or  after  February 
21, 1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Aggrement 
Implementation  Act  {Pub.  Law.  103- 
182)  concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  subchapter  D,  chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1994 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
or  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 


production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00060;  B  and  B  Garment 
Works,  Inc.,  Parsons,  TN 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
the  v/orkers’  firm  to  Mexico  or  Canada 
during  the  relevant  period.  The 
investigation  further  revealed  that  the 
contractors  from  who  B  and  B  Garment 
Works  received  production  orders  did 
not  contract  work  with  firms  in  Mexico 
or  Canada.  The  contractors  are 
experiencing  increased  production 
orders. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00053;  Simpkins 

Industries,  Westfield  River  Paper 
Co.,  Inc.,  Russell,  MA 

A  certification  was  issued  covering  all 
workers  of  Simpkins  Industries, 
Westfield  River  Paper  Co.,  Inc.,  Russell, 
MA  separated  on  or  after  December  8, 
1993. 

NAFTA-TAA-00068;  Innotech,  Inc., 
Roanoke,  VA 

A  certification  was  issued  covering  all 
workers  related  to  the  finishing  of  semi¬ 
finished  plastic  lenses  at  Innotech,  Inc., 
Roanoke,  VA  separated  on  or  after 
December  8, 1993. 

NAFTA-TAA-00059;  Boss 

Manufacturing  Co.,  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  of  Boss  Manufacturing  Co.,  El 
Paso,  TX  separated  on  or  after  December 
8, 1993. 

NAFTA-TAA-00061:  Wotco,  Inc., 
Casper,  WY 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  240  ton  truck 
bodies  at  Wotco,  Inc.,  Casper,  WY 
separated  on  or  after  December  8, 1993. 
NAFTA-TAA-00058;  Frigidaire  Co., 
Athens  Range  Productions,  Athens, 
TN 

A  certification  was  issued  covering  all 
workers  related  to  fabricated  parts 
production  at  Frigidaire  Co.,  Athens 
Range  Products,  Athens,  "TN  separated 
on  or  after  December  8, 1993. 

I  further  determine  that  all  workers 
engaged  in  employment  related  to 
assembly  operations  at  Frigidaire  Co., 
Athens  Range  Products,  Athens,  TN  are 
denied  eligibility  to  apply  for  NAFTA- 


TAA  under  Section  250  of  the  Trade  Act 
of  1974. 

NAFTA-TAA-00062;  Reliance  COMM/ 
TEC,  Reliable  Electric  Div.,  St. 
Stephen,  SC 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  the  RLS-50  self 
strip  terminal  block,  the  BT  25  binding 
post  terminal  block,  &  the  CQF  50 
binding  post  terminal  block  at  the  St. 
Stephen,  SC  plant  of  the  Reliable 
Electric  Div  of  Reliance  COMM/TEC 
separated  on  or  after  December  8, 1993. 

I  further  determine  that  all  workers 
engaged  in  employment  related  to  the 
production  of  articles  other  than  the 
RLS-50  self-strip  terminal  block,  the  BT 
25  binding  post  terminal  block,  and  the 
CQF  50  binding  post  terminal  block  at 
the  St.  Stephen,  SC  plant  are  denied 
eligibility  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of 
1974. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C— 4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated;  May  3, 1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-11452  Filed  5-10-94;  8:45  am] 
BILLING  CODE  4510-30-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
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as  ac39a<ied'{46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  o*her  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretar}'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  constroction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  (J.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Geaeral  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency.,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
p  art  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicAle  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  w'age  rates 
and  fringe  benefits,  notice  of  which  is 
publish^  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“Cener^  Rate  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Ads,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
v\Titing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


WageOeterminations,  200 Constitution 
Avenue,  room  S-3014. 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  aU  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  W'age  Determination 
Nos.  GA940063  and  MI940033,  dated 
Feb.  11. 1994.  Arenac.  Gladw’in  and 
Ogemaw  Counties,  previously  in 
M1940033.  are  now  added  toM1940003 
for  building  construction. 

Agencies  with  construction  projects 
pending,  to  which  Wage  Oetermuiation 
GA940063  would  bavebeen  applicable, 
should  utilize  the  project  determination 
procedure  by  submitting  an  SF-308. 

(See  Regulations,  29  CFR  part  1.  section 
1.5.)  Contracts  few  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  w'ith  29  CFR 
l.e(c)(2)(i)(Aj.  ivhen  the  opening  of  bids 
is  within  ten  (10)  days  of  ttiis  notice,  the 
contract  specifications  need  not  be 
affected. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  r*' 

Missouri 

MO940070  {May  13. 1994) 

MO940071  (May  13, 1994) 

MC)940072  (May  13.  1994) 

MO940073  (May  13, 1994) 

M0940074  (May  13,  1994) 

MO940075  (May  13.  1994) 

MO940D76  (May  13. 1994) 

Texas 

TX940:i2  (May  13, 1994) 

TX940113  (May  13. 1994) 

TX940114  (May  13. 1994i 

Modification  to  General  W'age 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  W'age  Determinations 
Issued  Under  the  Davis-Bacon  end 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  1 
New  Jersey 

Nj940004<Feb.  11. 1994^ 

New  York 

NT94t)003  (Feb.  1 L 1994) 

NV940004iFeb.  11. 1994) 

NY940013  (Feb.  11,  1994) 


NY940018(Feb.  11, 1994) 
NY940022  (Feb.  IL  1994) 

Volume  17 
District  of  Columbia 
DC9400G1 (Feb.  11,  1994) 
Maryland 

MD940016(Feb.  11, 1994^ 
MI>940017(FBb.  11, 1994) 
MD940034  (Feb.  11. 1994) 
MD940048  (Feb.  11, 1994) 
V'irginia 

VA940025  (Feb.  11, 1994) 
VA940048  (Feb.  11,  1994) 
VA940052  (Feb.  11. 1994) 

VA9  JOl'04  (Feb.  11,  1994) 
VA940105(Fefc.  11, 1994) 
VA94QIG8  (Apr.  IS,  1994) 

Volume  Tn 
Alabama 

AL940034  (Mar.  25,  1994) 
AL940036(Mar  25,1994) 
Georgia 

GA940031  (Feb.  11. 1994) 
G.^940053  (Feb.  11,  1994) 
GA940065  (Feb.  11,  1994) 

Volume  rv 
Illinois 

IL940001  (Feb.  11, 1994) 
IL940{M)7  (Feb.  11,  1994) 
IL940015 (Feb. 11. 1994) 
IL940060  (Feb.  11.  1994) 
Indiana 

IN940004  (Feb.  11,  1994) 
Michigan 

MI94O001 (Feb.  11. 1994) 
MI940002 (Feb.  11. 1994) 
M1940003 (Feb.  11, 1994) 
MJ940004{F9b. 11, 1994) 
MI940005  (Feb.  11, 1994) 
M1940007 (Feb.  11, 1994) 
MI940012  (Feb.  11,1994) 
Ml940017(Feb.  11, 1994) 
MI940031 (Feb.  11. 1994) 
M1940046(Feb. 11. 1994) 
M194O047 (Feb. 11. 1994) 

Volume  V 
Arkansas. 

AR940001  (Feb.  11,  1994) 
AR940006  (Feb.  11, 1994) 
Iowa 

l.\940006  (Feb.  1 1, 1994) 
IA940018  (Feb.  11,  «94) 
Kansas 

KS940006 (Feb. 11. 1994) 
KS940012(Feb.  11,  1994) 
Missouri 

M0940053  (Apr.  22. 1994.) 
M0940054  (Apr.  22,  1994) 
Oklahoma 

OK940022  (Feb.  22. 1994) 
Texas 

TX940023  {Feb.  11, 1994) 
TX940073-(Feb.  11, 1994) 
TX940097  (Feb.  11. 1994) 

Volume  VI 
Alaska 

AK940001  (Apr.  11, 1994) 
Colorado 

CO940001{Feb.  11, 1994) 
CO940002<Feb.  11. 1994) 
CO940003  (Feb.  11, 1994)  , 

CO940004'(Feb.  11,  1994) 
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CO940005  (Feb.  11, 1994) 

C0940006  (Feb.  11, 1994) 

CO940007  (Feb.  11, 1994) 

C0940009  (Feb.  11, 1994) 

CO940010  (Feb.  11, 1994) 

C0940025  (Feb.  11, 1994) 

Oregon 

OR940001  (Feb.  11, 1994) 

Washington 

VVA940001  (Feb.  11, 1994) 

WA940003  (Feb.  11, 1994) 

WA940005  (Feb.  11, 1994) 

WA940007  (Feb.  11, 1994) 

WA940008  (Feb.  11, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication's  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783- 
3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 


an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  day  of 
May  1994. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  94-11450  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  4510-a7-M 


Employment  and  Training 
Administration 

Investigations  P.egarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistemce  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  U,  of  die 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 


Labor  (DOL),  announces  the  filing  of  the 
petition:  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor’s  actions 
and  the  Labor  Department’s 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  May  23, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  May  23, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  room 
C— 4318,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  2nd  day  of 
May,  1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Petitionef  (union/wofkers/firm) 

Location 

Date  received 
at  goverrior’s 
office 

Petition  No. 

Articles  produced 

Pope  &  Talbot;  Wood  Products  (Co.)  — 

[  Port  Gamble,  WA  .. 

04/14/94 

NAFTA-00086  ....... 

Dimension  lumber  for  domestic  mar¬ 
kets. 

Howes  Leather  Company,  Inc;  Ashland 
Hide  Company  (Wkrs.). 

Asland,  KY  . . . 

04/26/94 

NAFTA-00087  _ 

Sole  leather  used  in  manufacturing  of 
kwtwear. 

Andrea  MIg.;  Joyce  Mfg.  (ILGWU)  - 

Decatur,  IL . — 

04/18/94 

NAFTA-00088  _ 

Womens  sportswear— jacket,  skirt, 

pants,  vest,  short,  blouse. 

Lyons  Falls  Pulp  &  Paper  (UPlU) . . 

Lyons  Falls.  NY _ 

04/19/94 

NAFTA-00089  . 

Chlorine  free  paper. 

Kraft  General  Foods;  Desserts  (frozen). 
Snacks  (Wkrs.). 

Avon,  NY  . 

04/26/94 

NAFTA-00090  _ _ 

Frozen  novelties  (pudding  pops,  jello 
pops,  etc.). 

L.  Grief  Co.  (Wkr?) . 

SNppensburg,  PA  . 
Indiana,  PA _ 

04/26/94 

NAFT/MX)091  _ 

Mens  suit  pants,  slacks,  and  vests 
Windows  (glass)  for  commercial,  public 
builcBngs  (scfKXils,  office  buildings, 
etc.). 

Temperature  sensor  products  ((fispos- 
able  temperature  probe,  a  medical 
device  i^ed  primarily  on  patients 
while  in  surgery). 

Inda  Limited;  Season  Alt  Industries 
(Wkrs.). 

04/26/94 

NAFTA-00092  . 

Mallinckrodt  Anesthesiology; 

Mallinckrodt  Medical,  Inc.  (Co.). 

New  Athens,  IL _ 

04/22/94 

NAFTA-00093  . 
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(FR  Doc.  94-11455  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4510-30-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  94-1 B] 

Copyright  Artoitration  Royalty  Panels; 
List  of  Arbitrator  Names 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Determination  of  CARP 
arbitrator  list. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  publishing  the  list 
of  arbitrators  eligible  for  selection  to  a 
Copyright  Arbitration  Royalty  Peinel 
(CARP)  during  1994.  This  CARP 
arbitrator  list  will  be  used  to  select  all 
arbitrators  required  for  any  royalty  fee 
distribution  proceeding  initiated  under 
17  U.S.C.  802  and  beginning  during 
calendar  year  1994. 

EFFECTIVE  DATE:  May  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Kretsinger,  Acting  General 
Counsel,  U.S.  Copyright  Office,  Library 
of  Congress,  Washington,  DC  20540, 
(202) 707-8380. 

SUPPLEMENTARY  INFORMATION:  The 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Public  Law  No.  103-198,  107 
Stat.  2304  (1993),  creates  a  system  of 
Copyright  Arbitration  Royalty  Panels 
(CARPs),  administered  by  the  Librarian 
of  Congress  and  the  Copyright  Office, 
for  the  distribution  of  copyright  royalty 
fees  collected  by  the  Copyright  Office 
under  the  various  compulsory  licenses 
of  the  Copyright  Code,  17  U.S.C.,  and 
for  adjustment  of  compulsory  license 
royalty  rates.  For  royalty  rate 
adjustments  and  distributions  that  are  in 
controversy,  section  802(b)  of  the 
Copyright  Code  requires  the  selection  of 
a  CARP  consisting  of  three  arbitrators 
from  “lists  provided  by  professional 
arbitration  associations.”  The  Librarian 
selects  two  arbitrators,  who  in  turn 
select  the  third  to  serve  as  their 
chairperson.  If  the  two  arbitrators 
cannot  agree,  the  Librarian  is  instructed 
to  select  the  third  arbitrator. 

List  of  Nominated  Arbitrators 

To  implement  the  CARP  selection 
process  of  section  802(b),  the  Copyright 
Office  recently  issued  a  set  of  interim 
regulations.  59  FR  23964  (1994). 

Subpart  A  of  part  231  of  these 
regulations  describes  the  selection  and 
organization  of  the  CARPs.  37  CFR  part 
251.  For  1994,  arbitration  associations 
were  asked  to  submit  a  list  of  persons 


qualified  to  serve  on  a  CARP,  as 
described  in  §  251.5,  by  May  6.  The 
regulation  required  that  the  submitting 
arbitration  association  supply  the 
following  information  for  each  person: 

(1)  The  full  name,  address,  and 
telephone  number  of  the  person. 

(2)  The  current  position  and  name  of 
the  person’s  employer,  if  any,  along 
with  a  brief  summary  of  the  person’s 
employment  history,  including  areas  of 
expertise,  and,  if  available,  a  description 
of  the  general  nature  of  clients 
represented  and  the  types  of 
proceedings  in  w'hich  the  person 
represented  clients. 

(3)  A  brief  description  of  the 
educational  background  of  the  person, 
including  teaching  positions  and 
membership  in  professional 
associations,  if  any. 

(4)  A  statement  of  facts  and 
information  which  qualify  the  person  to 
serve  as  an  arbitrator  under  §  251.5. 

(5)  A  description  or  schedule 
detailing  fees  proposed  to  be  charged  by 
the  person  for  service  on  a  CARP. 

(6)  Any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant. 

37  CFR  251.3(a). 

Section  251.3(b)  directs: 

After  May  6, 1994  *  •  *  the  Librarian  of 
Congress  shall  publish  in  the  Federal 
Register  a  list  of  at  least  30,  but  not  more 
than  75  persons,  submitted  to  the  Librarian 
from  at  least  three  professional  arbitration 
associations  or  organizations.  The  persons  so 
listed  must  satisfy  the  qualifications  and 
requirements  of  this  subchapter  and  can 
reasonably  be  expected  to  be  available  to 
serve  as  arbitrators  on  a  Copyright 
Arbitration  Royalty  Panel  during  that 
calendar  year.  This  list  will  constitute  the 
“arbitrator  list’’  referred  to  in  this  subchapter. 

The  publication  of  today’s  list 
satisfies  the  requirements  of  §  251.3. 
Although  §  251.3(b)  sets  an  upper  limit 
of  75  names,  tlie  Copyright  Office  is 
publishing  an  arbitrator  list  containing 
107  names.  The  short  period  of  time 
between  receipt  of  the  names  ft-om  the 
arbitrator  associations  and  the  need  to 
publish  the  arbitrator  list  precluded  the 
possibility  of  prescreening  the  list  to 
stay  within  the  75  person  maximum. 
The  Office  is  therefore  waiving  the 
maximum  limitation  for  this  year  6md  is 
publishing  all  the  names  submitted  by 
the  arbitration  associations  that  met  the 
eligibility  criteria  of  §  251.5.  Arbitration 
associations  submitted  names  of  people 
that  they  found  to  satisfy  the  CARP 
eligibility  requirements  described  in 


§  251.5  including  ability  to  serve  on  a 
CARP  at  any  time  during  1994.  ^ 

As  noted  above  in  the  quotation  ft’om 
§  251.3(b),  today’s  list  constitutes  the 
CARP  “arbitrator  list”  for  purposes  of 
subchapter  B.  The  information 
submitted  by  an  arbitration  association 
with  respect  to  each  person  listed  is 
available  for  copying  and  inspection  at 
the  Licensing  Division  of  the  Copyright 
Office.  See  §  251.3(b)  of  the  new 
regulations.  Thus,  for  example,  if  the 
Librarian  is  required  to  convene  a  CARP 
this  year  for  a  royalty  fee  distribution, 
parties  to  that  proceeding  may  contact 
the  Licensing  Division  of  the  Copyright 
Office,  LM— 458,  to  review  that 
information  as  a  means  of  formulating 
objections  to  listed  arbitrators  under 
§251.4. 

Deadline  for  Filing  Financial  Disclosure 
Statement 

Publication  of  today’s  list  also  triggers 
a  requirement  imposed  by  the  new 
regulation  on  the  individuals  named  in 
the  list.  Section  251.32(a)  of  the  CARP 
rules  provides  that,  within  one  month  of 
date  of  publication  in  Federal  Register, 
each  listed  person  must  “file  with  the 
Librarian  of  Congress  a  confidential 
financial  disclosure  statement  as 
provided  by  the  Library  of  Congress.” 
The  Copyright  Office  is  sending  a 
financial  disclosure  statement,  with 
specific  instructions  for  completing  and 
filing  the  statement,  to  every  arbitrator 
on  the  CARP  arbitrator  list.  The 
disclosure  statement  will  be  used  by  the 
Librarian  for  purposes  of  determining 
what  conflicts  of  interest,  if  any,  may 
preclude  the  person  from  serving  as  an 
arbitrator  in  a  CARP  proceeding.  Unlike 
the  information  submitted  by  arbitration 
associations  under  §  251.3(a),  the 
information  contained  in  the  financial 
disclosure  statements  is  confidential 
and  is  not  available  to  the  public  or  to 
the  parties  to  the  proceeding. 

Tne  arbitrators  identified  on  the 
arbitrator  list  published  today  have  until 
June  13, 1994,  to  file  their  financial 
disclosure  statement  with  the  Librarian. 
Failure  to  file  the  statement  on  time  may 
preclude  consideration  of  the  person  to 
serve  on  a  CARP. 

The  CARP  arbitrator  list  for  1994 
includes: 

Name  and  Affiliation 

Mark  Aarons,  Esq. — American  Arbitration 

Association 

Eugene  N.  Aleinikoff.  Esq. — American 

Arbitration  Association 
Allen  H.  Arrow,  Esq. — American  Arbitration 

Association 


>  This  also  includes  any  “spill  over”  into  1995 
that  may  occur  as  a  result  of  a  CARP  proceeding 
beginning  late  this  year. 
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John  S.  Barr,  Esq. — American  Arbitration 
Association 

Professor  Hadley  Batchelder — "Judge-Net” 
Gerald  E.  Battist,  Esq. — American  Intellectual 
Property  Law  Association 
William  W.  Becker,  Esq. — American 
Arbitration  Association 
Rosalyn  B.  Bell,  Esq. — American  Arbitration 
Association 

Richard  Bennett.  Esq. — American  Arbitration 
Association 

Richard  M.  Berman,  Esq. — American 
Arbitration  Association 
Terrell  C  Birch,  Esq. — American  Arbitration 
Association 

Bruce  Brickraan,  Esq. — American  Arbitration 
Association 

Stuart  N.  Brotman,  Esq. — American 
Arbitration  Association 
The  Honorable  J.  Robert  Brown — Judicate, 
Inc. 

E.  Fulton  Brylawski,  Esq. — American  Film 
Martkcting  Association 
The  Honorable  Charles  Clark — Center  for 
Public  Pesources,  Inc. 

Herbert  B.  Cohn,  Esq. — American  Arbitration 
Association 

Edward  T.  Colbert,  Esq. — American 
Arbitration  Association 
Joel  Davldow,  Esq. — American  Arbitration 
Association 

James  F.  Davis,  Esq. — Center  for  Public 
Resources.  Inc. 

Robert  E.  Donnelly,  Esq. — American 
Arbitration  Association 
The  Honorable  Michael  Dontzin — Endispute, 
Inc. 

Edward  Dreyfus,  Esq. — American  Arbitration 
Association 

Corydon  B.  Dunham.  Esq. — American 
Arbitration  Association 
Katheryn  M.  Dutenhaver,  Esq. — Endispute, 
Inc. 

Stuart  D.  Dwork,  Esq. — American  Arbitration 
Association 

The  Honorable  Lenore  G.  Ehrig — Judicate, 
Inc.  and  American  Arbitration  Association 
The  Honorable  Jesse  Etelson — Judicate.  Inc. 
John  B.  Farmakides,  Esq. — American 
Arbitration  Association 
Paul  W.  Fish.  Esq. — American  Intellectual 
Property  Law  Association 
The  Honorable  Marvin  E.  Frankel — 
Endispute,  Inc. 

The  Honorable  Donald  W.  Frenzen — 
American  Arbitration  Association 
The  Honorable  George  R.  Gallagher — 
Judicate.  Inc. 

David  A.  Gauntlett,  Esq. — “Judge-Net” 
Charles  L.  Gholz,  Esq. — American 
Intellectual  Property  Law  Association 
Eric  D.  Green,  Esq. — Endispute,  Inc. 

Joseph  A.  Greenwald,  Esq. — American 
Arbitration  Association 
The  Honorable  Philip  A.  Grucclo— 
Endispute,  Inc. 

The  Honorable  Jeffery  S.  Gulin — Judicate, 
Inc. 

Michael  R.  Hafitz,  Esq. — American 
Arbitration  Association 
William  E.  Hartgering,  Esq. — Endispute.  Inc. 
Joseph  S.  Heilman,  Esq. — Endispute.  Inc. 
David  C.  Hilliard.  Esq. — Center  for  Public 
Resources.  Inc. 

Lawrence  K.  Harris,  Esq. — American 
Arbitration  Association 


James  R.  Hobson,  Esq. — American 
Arbitration  Association 
David  H.  Horowitz.  Esq. — American 
Arbitration  Association 
Geoige  A.  Hovanec,  Esq. — American 
Intellectual  Property  Law  Association 
Scott  Hunter,  Esq. — "Judge-Net” 

The  Honorable  Laurance  M.  Hyde,  Jr.. 

(Retired) — “Judge-Net” 

The  Honorable  Bernard  H.  Jackson — 
Endispute,  Inc. 

The  Honorable  Mel  R.  Jiganti — Endispute, 

Inc. 

James  H.  Johnston.  Esq. — American 
Arbitration  Association 
John  J.  Jordan,  Esq. — American  Arbitration 
Association 

Judy  A.  Julian,  Esq. — Endispute,  Inc. 

The  Honorable  Catherine  B.  Kelly — Judicate. 
Inc. 

Robin  Rae,  Kravitz,  Esq. — American 
Arbitration  Association 
Robert  M.  Landis,  Esq. — Center  for  Public 
Resources,  Inc. 

The  Honorable  William  B.  Lawless. 

(Retired) — “Judge-Net” 

Allen  Lenchek,  Esq. — Judicate,  Inc. 

Arthur  J.  Levine,  Esq. — Center  for  Public 
Resources,  Inc. 

Michael  K.  Lewis,  Esq. — Center  for  Public 
Resources,  Inc. 

Burton  L.  Litwin,  Esq. — American  Arbitration 
Association 

Lee  Loevinger,  Esq. — American  Arbitration 
Association 

The  Honorable  Reuben  Lozner — Judicate, 

Inc. 

The  Honorable  James  P.  Lynch,  Jr. — 
Endispute.  Inc. 

Thomas  J.  Macpeak,  Esq. — American 
Intellectual  Property  Law  Association 
Jonathan  A.  Marks,  Esq. — Endispute,  Inc. 

The  Honorable  Frank  J.  McGarr— Center  for 
Public  Resources,  Inc.  and  Endispute,  Inc. 
The  Honorable  H.  Curtis  Meaner — Center  for 
Public  Resources,  Inc. 

Bernard  A.  Meany,  Esq. — American 
Intellectual  Property  Law  Association  and 
American  Arbitration  Association 
Barry  William  Messinger.  Esq. — American 
Arbitration  Association 
The  Honorable  Andrew  Gill  Meyer — 
Endispute.  Inc. 

Frederick  G.  Michaud,  Esq. — American 
Intellectual  Property  Law  Association 
Kenneth  E.  Milan,  Esq. — Center  for  Public 
Resources,  Inc. 

Charles  B.  Molineaux,  Esq. — American 
Arbitration  Association 
Albert  1.  Moon,  Jr..  Esq. — "Judge-Net” 

The  Honorable  Sharon  T.  Nelson — Judicate. 

Inc.  and  American  Arbitration  Association 
Larry  S.  Nixon,  Esq. — American  Intellectual 
Property  Law  Association 
Harry  R.  Olsson,  Jr.,  Esq. — American 
Arbitration  Association 
The  Honorable  Paul  N.  Pfeiffer — Judicate, 
Inc. 

Robert  R.  Priddy,  Esq. — American 
Intellectual  I^operty  Law  Association 
G.  Franklin  Rothwell,  Esq. — American 
Intellectual  Property  Law  Association 
E.  Leonard  Rubin,  Esq.-~Center  for  Public 
Resources,  Inc. 

Joseph  B.  Russell,  Esq. — American 
Arbitration  A.ssociation 


The  Honorable  James  V.  Ryan — Endispute, 
Inc. 

Perry  },  Saidman,  Esq. — American 
Intellectual  Prope^  Law  Association 
Jeffrey  M.  Samuels,  Esq. — American 
Intellectual  Property  Law  Association 
The  Honorable  Alex  H.  Sands,  Jr. — Judicate, 
Inc. 

The  Honorable  Herbert  Silberman — Judicate, 
Inc. 

Linda  R.  Singer,  Esq.— Center  for  Public 
Resources,  Inc. 

Michael  R.  Slobasky,  Esq. — American 
Intellectual  Property  Law  Association 
The  Honorable  Harvey  Smith — Endispute, 
Inc. 

The  Honorable  Louis  Spector — Judicate,  Inc. 
Jeffrey  L  Squires.  Esq. — American 
Arbitration  Association 
The  Honorable  Alfred  T.  Sulmonetti, 
(Retired)— "/u  dge-Net  ” 

Patricia  A.  Szervo,  Esq. — American 
Arbitration  Association 
The  Honorable  Robert  E.  Tarleton — 
Endispute,  Inc. 

The  Honorable  J.  Owen  Todd — Endispute. 
Inc. 

John  M.  Townsend,  Esq. — American 
Arbitration  Association 
Paul  C.  Van  Slyke,  Esq. — Center  for  Public 
Resources,  Inc. 

James  C.  Wray,  Esq. — American  Intellectual 
Property  Low  A^ociation 
The  Honorable  Ronald  P.  Wertheim — 
Judicate,  Inc. 

Mary  L  Wilson,  Esq. — American  Arbitration 
Association 

James  C  Wray,  Esq. — American  Intellectual 
Property  Law  Association 
Michael  D.  Young,  Esq. — Endispute,  Inc. 
Bruce  Zagaris,  Esq. — American  Arbitration 
Association 
Dated:  May  6. 1996. 

Barbara  Ringer, 

Acting  Register  of  Copyrights. 

Approved: 

James  H.  Billington, 

The  Librarian  of  Congress. 

IFR  Doc.  94-11542  Filed  5-10-94;  8:45  am) 

BILUNQ  cooe  1410-0S-P 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting  of  National  Commission  on 
Manufactured  Housing 

agency:  National  (Dommission  on 
Manufactured  Housing. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  announces  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission. 

DATES:  May  24, 1994, 8:30  a.m.  5  p.m.. 
Full  Commission  Meeting;  May  25, 

1994,  8:30  a.m.  5  p.m..  Full  Commission 
Meeting:  May  26, 1994, 8:30  3  p.m..  Full 
Commission  Meeting. 
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ADDRESSES:  Holiday  Inn  Old  Town,  480 
King  Street,  Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on 
Manufactured  Housing,  301  N.  Fairfax 
Street,  suite  110,  Alexandria,  VA  22314 
(703)  603-0440. 

TYPE  OF  MEETING:  Open. 

Carmelita  R.  Pratt, 

Administrative  Officer. 

(FR  Doc  94-11384  Filed  5-10-94;  8:45  am] 
BILLING  CODE  6820-EA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  June 
6, 1994,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  1, 
1994. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washin^on  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT; 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:. 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  hours 


needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  95  &  96  Arts  Education 
Partnership  Grants  Application 
Guidelines. 

Frequency  of  collection:  Annually. 
Respondents:  State  arts  agencies. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  state  arts  agencies  that  apply  in  the 
Arts  in  Education  Program.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimatea  number  of  respondents:  28. 
Average  burden  hours  per  response: 
28. 

Total  estimated  burden:  784. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  94-11993  Filed  5-10-94;  8:45  am] 
BILUNG  CODE  7537-01-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  June 
6, 1994,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  1. 
1994. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW,,  room 
3002,  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  Nation  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  new  collection  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 


(1)  'The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  U.S.C.  3504(h). 

Title:  U.S./Canada/Mexico  Creative 
Artists’  Residencies:  Host  Organizations 
Application  Guidelines  FY  1995. 

Frequency  of  Collection:  Annually. 

Respondents:  Non  profit  arts 
organizations. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non  profit  arts  organizations  apply 
in  the  International  Program.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimated  number  of  respondents: 

110. 

Average  burden  hours  per  response: 
24 

Total  estimated  burden:  2,640. 

Judith  E.  O’Brien 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  94-11394  Filed  5-10-94;  8:45  am] 
BILLING  CODE  7537-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Capstone  Project 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  26, 1994  from 
9  a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  730,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pblic  from  9  a.m.  to  9:45  a.m.,  for 
Opening  Remarks  and  a  General 
Program  Overview  and  from  4:30  p.m. 
to  5:30  p.m.  for  a  Policy  Discussion. 

The  remaining  portion  of  this  meeting 
from  9:45  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundantion  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  purusant  to 
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subsection  (c)(4)  (6)  eind  (9)(B)  of  section 
552b  of  title  5,  United  States  Code. 

Any  pe^on  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodaions 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  of  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obatined  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Office,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439, 

Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director  Office  of  Panel  Operations  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11333  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  and 
Traditional  Arts  Advisory  Panel  (Folk 
Arts  Organizations  Section)  to  the 
National  Coimcil  on  the  Arts  will  meet 
on  June  7-10, 1994,  The  panel  will  meet 
from  8:30  a.m.  to  6:30  p.m.  on  June  7- 
9, 1994  nd  from  8:30  a.m.  to  4  p.m.  on 
June  10, 1994.  'This  meeting  will  be  held 
in  room  716,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  of  section  552b  of 
title  5,  United  States  Code, 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  (202)  682-5439. 


Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director  Panel  Operations  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11334  Filed  5-10-94;  8:45  am] 
BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographer’s 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
6-10, 1994.  The  panel  will  meet  from  9 
a.m.  to  8:30  p.m.  on  June  6-9  and  from 
9  a.m.  to  6  p.m.  on  June  10  in  room  M- 
07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2  p.m.  to  6  p.m.  on 
June  10  for  a  Policy  Discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  8:30  p.m.  on  June 
6-9  and  from  9  a.m.  to  2  p.m.  on  June 
10,  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)  (6)  and  (9)(B)  of  section 
552b  of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
'TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 


Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11335  Filed  5-10-94;  8:45  am) 
BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographer’s 
Fellowship  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  1-3, 1994.  The  panel  will 
meet  from  3  p.m.  to  8  p.m.  on  June  1 
and  from  9  a.m.  to  8  p.m.  on  June  2-3. 
This  meeting  will  be  held  in  room  M- 
07,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applications.  In  accordance  with 
the  determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington 
DC  20506,  or  call  202/682-5439. 

Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11336  Filed  5-10-94;  8:45  am] 
BILLING  CODE  7537-01-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Master  Teachers/ 
Mentors  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
1, 1994.  'The  panel  will  meet  from  9  a.m. 
to  2  p.m.  This  meeting  will  be  held  in 
room  M-07,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  £)C  20506. 

'This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
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Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4)  (6)  and  (9){B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 

DC  20506,  or  call  202/682-5439. 

Dated:  May  4, 1994. 

Yvonne  M.  Sabine, 

Director.  Panel  Operations.  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-11337  Filed  5-10-94;  8:45  am| 
BiaiMG  CODE  r537-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  04003453] 

Atlas  Corp.;  Receipt  of  Application 
From  Atlas  Corp.  To  Amend  Condition 
55  of  Source  Material  License  No. 
SUA-917 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received,  by  letter 
dated  April  22, 1994,  an  application 
from  Atlas  Corporation  (Atlas)  to  amend 
Condition  55  of  Source  Material  license 
No.  SUA-917. 

The  license  amendment  application 
proposes: 

1.  to  modify  License  Condition  55  to 
change  the  completion  dates  for  several 
site  reclamation  milestones.  The  new 
dates  proposed  by  Atlas  w'ould  be  an 
extension  of  one  year  and  would  read  as 
follows; 

A.  (1)  WindblowTi  tailings  retrieval 
and  placement  on  the  pile — December 
31. 1996. 

(2)  Placement  of  the  interim  cover — 
April  30, 1995. 

(3)  Placement  of  final  radon  barrier — 
December  31, 1997. 

B.  (1)  Placement  of  erosion 
protection — ^Deceihber  31.  2000. 

(2)  Projected  completion  of 
groundwater  corrective  actions — 
December  31, 1999. 

FOR  FURTHER  INFORMATION,  CONTACT; 
Allan  T.  Mullins.  High  Level  Waste  and 
Uranium  Recovery  Projects  Branch. 
Division  of  Waste  Management.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  (301)  415-6693. 

Atlas  Corporation's  application  to 
amend  Condition  55  of  Source  Material 


License  SUA-917.  which  describes  the 
proposed  changes  to  the  license 
condition  and  the  reason  for  the  request 
is  being  made  available  for  public 
inspection  at  the  Commission’s  Public 
Document  room  at  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555. 

The  licensee  and  any  person  whose 
interest  may  be  affected  by  the  issuance 
of  this  license  amendment  may  file  a 
request  for  hearing,  A  request  for 
hearing  must  be  filed  w'ith  the  Office  of 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register;  be  served 
on  the  NRC  staff  (Executive  Director  for 
Operations.  One  White  Flint  North. 

11555  Rockville  Pike,  Rockville.  MD 
20852);  be  served  on  the  licensee  (Atlas 
Corporation,  Republic  Plaza.  370 
Seventeenth  Street,  suite  3150,  Denver. 
Colorado  80202);  and  must  comply  with 
the  requirements  set  forth  in  the 
Commission’s  regulations.  10  CFR  2.105 
and  2.714.  The  request  for  hearing  must 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  request  should  be 
granted,  with  particular  reference  to  the 
following  factors: 

1.  The  nature  of  the  petitioner’s  right, 
under  the  Atomic  Energy  AcL  to  be 
made  a  party,  to  the  proceeding: 

2.  The  nature  and  extent  of  the 
petitioner’s  property,  finemcial  or  other 
interest  in  the  proceeding;  and 

3.  The  possible  effect,  on  the 
petitioner’s  interesL  of  any  order  which 
may  be  entered  in  the  proceeding. 

'The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  R.  Hooks. 

Acting  Chief.  High  Level  Waste  and  Uranium. 
Recovery  Pro/ects  Branch.  Dmision  of  Waste 
Management.  Office  of  Nuclear  Materia! 
Safety  and  Safeguards. 

IFR  Doc  94-17436  Filed  5-10-94,  8  45  am! 
BtLUNC  CODE  7580-01^ 

[Docket  No.  IA-94-003;  ASLBP  No.  94-691- 
04-EAJ 

In  the  Matter  of  Robert  C,  Dailey; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972, 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  sections  2.105. 2.700. 


2.702.  2.714.  2.717  and  2.721  of  the 
Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

This  Board  is  being  established 
pursuant  to  the  request  of  Robert  C. 
Dailey  in  response  to  an  immediately 
effective  order.  On  March  29, 1994.  the 
Deputy  E,xecutive  Directtw  for  Nuclear 
Reactor  Regulation,  Regional 
Operations,  and  Research  issued  lA  94- 
003  to  Mr.  Dailey,  entitled  “Robert  C. 
Dailey:  Order  Prohibiting  Involvement 
in  Certain  NTIC-Licensed  or  Regulated 
Activities  (Effective  Immediately).’’  59 
FR  14688.  March  29. 1994.  The  Order 
prohibits  Mr.  Dailey  from  participation 
in  any  respect  in  any  NRC-licensed 
activities. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  fudges: 

Charles  Bechhoefer,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Connmission.  Washington,  DC 
20555 

Dr.  (erry  R.  Kline.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory'  Commission,  Washington.  DC 
20555 

Dr.  Richard  F.  Coie.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555 

Issued  at  Bethesda,  Mary  land,  this  4th  day 
of  May  1994. 

B.  Paul  Cotter,  fr.. 

Chief  Administratif.v  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  94-11435  Filed  5-10-94;  8.45  am| 
BILUNC  CODE  7S90-«1-M 

[Docket  No.  EA-93-236;  ASLB'P  No.  94- 
692-05-EAj 

In  the  Matter  of  Nuclear  Support 
Services,  Inc.;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  sections  2.105,  2.700. 
2.702.  2.714.  2  717  and  2.721  of  the 
Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  foliow'ing  proceeding. 

This  Board  is  being  established 
pursuant  to  the  request  of  Nuclear 
Support  Services.  Inc.  (“NSSI’’)  in 
response  to  an  immediately  effective 
order.  On  March  28. 1994.  the  Deputy 
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Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations,  and 
Research  issued  to  NSSI  EA  93-236, 
entitled  “Order  Requiring  the  Removal 
of  An  Individual  from  NRC-licensed  or 
Regulated  Activities  and  Order 
Directing  Review  of  Personnel  Security 
Files  (Effective  Immediately).”  59  FR 
14429,  March  28, 1994.  The  Order 
directs  NSSI  to  take  certain  actions 
related  to  another  order  directed  to  an 
NSSI  employee  on  March  29, 1994, 
entitled  “Robert  C.  Dailey;  Order 
Prohibiting  Involvement  in  Certain 
NRC-Licensed  or  Regulated  Activities 
(Effective  Immediately).”  59  FR  14688, 
March  29, 1994. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Charles  Bechhoefer,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Dr.  Jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington,  DC 
20555 

Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Issued  at  Bethesda,  Maryland,  this  4th  day 
of  May  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  94-11434  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  7510-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33984;  File  No.  SR-OSCC- 
94-1] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the  Comparison 
and  Netting  of  Members’  Treasury 
Auction  Purchases 

May  2, 1994. 

On  January  26, 1994,  Government 
Securities  Clearing  Corporation 
(“GSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).^  On 
February  18, 1994,  GSCC  filed 


tender  form  or  on  an  attachment  to  the 
tender  form.s 


Amendment  No.  1  to  the  proposed  rule 
change.2  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  March  10, 

1994.3  The  Commission  received  one 
comment  letter  in  response  to  this 
notice.'*  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
GSCC’s  rules  to  allow  GSCC  to  accept 
and  report  data  on  proprietary 
purchases  of  Treasury  notes,  bills,  and 
bonds  made  at  auction  by  members  of 
GSCC’s  netting  system;  to  net  the 
purchases  with  when-issued  trades  of 
such  members  in  the  member  securities; 
and  to  deliver  purchased  securities 
through  GSCC’s  clearing  mechanism 
(the  “auction  takedown  system”).  GSCC 
has  established  links  with  the  Federal 
Reserve  Banks  of  New  York,  Chicago, 
and  San  Francisco  in  order  to  provide 
the  auction  takedown  system,  and  will 
establish  links  with  other  Federal 
Reserve  Banks  as  needed.  GSCC  intends 
to  implement  the  auction  takedown 
system  in  the  Spring  of  1994, 

The  proposed  rule  change  also 
authorizes  GSCC  to  establish  a 
mechanism  for  accepting  data  on 
members’  trades  in  eligible  securities 
firom  sources  such  as  exchanges  and 
other  clearing  corporations  on  a 
“locked-in”  basis.  This  means  that 
GSCC  members  would  be  obligated  to 
accept  trades  as  reported  by  such 
sources  and  GSCC  would  treat  such 
data,  under  its  rules,  as  if  they  were  the 
successful  results  of  GSCC’s  comparison 
of  trade  data  submissions  from  buying 
and  selling  members. 

1.  The  Auction  Takedown  Service 

a.  Eligible  Securities 

Only  auction  purchases  meeting  two 
conditions  are  eligible  for  inclusion  in 
GSCC’s  auction  tiedown  system.  First, 
the  purchase  must  be  of  a  security  with 
an  issue  date  one  or  more  business  days 
after  the  auction  date.  Second,  only 
proprietary  purchases  are  eUgible.  The 
auction  bid  submitted  to  the  Federal 
Reserve  Ban  must  not  include  a 
customer’s  or  client’s  name  on  the 


2  Letter  from  Jeffrey  F.  Ingber,  General  Counsel, 
GSCC  to  Jack  Drogin,  Branch  Chief,  Division  of 
Market  Regulation,  Commission  (February  IS, 
1994 J. 

3  Securities  Exchange  Act  Release  No.  33703 
(March  2, 1994 J.  59  FR  11345. 

*  Letter  from  Gerald  Murphy,  Fiscal  Assistant 
Secretary,  U.S.  Department  of  the  Treasury  to 
Jonathan  G.  Katz,  Secretary,  Commission  (April  5, 
1994 J. 


b.  Necessary  Authorizations 
Prior  to  its  first  eligible  auction 
purchase,  a  GSCC  member  must 
authorize  GSCC  to  receive  data  on  the 
member’s  auction  purchase  fi’om  the 
applicable  Federal  Reserve  Bank.o  If  a 
GSCC  netting  member  does  not  provide 
the  authorization,  GSCC  would  not 
allow  the  participant  to  remain  a  netting 
member.  The  GSCC  member  also  must 
provide  to  the  applicable  Federal 
Reserve  Bank  an  authorization  to 
provide  to  the  applicable  Federal 
Reserve  Bank  an  authorization  to 
provide  GSCC  with  the  data  on  the 
member’s  auction  purchase  and  an 
authorization  to  deliver  the  auction 
purchase  to  GSCC’s  agent  bank.  7 

C.  Receipt  of  Data  by  GSCC 

In  the  afternoon  or  evening  of  the  day 
of  a  U.S.  Department  of  Treasury 
("Treasury”)  auction,  the  Federal 
Reserve  Banks  will  transmit  to  GSCC 
information,  on  a  per-CUSIP  basis, 
regarding  which  netting  members 
received  auction  awards  of  eligible 
securities  and  the  amount  and  value  of 
those  awards  at  each  yield.  The  auction 
award  data  will  be  deemed  to  be  a 
compared  trade;  the  contra-party  will 
not  submit  any  data  on  the  trade.  GSCC 
will  report  the  auction  trade  to  the 
purchasing  member  as  part  of  the  daily 
comparison  output,  and  the  trade  will 
be  binding  on  the  member  at  that  time.® 

d.  Netting 

After  the  auction  award  is  reported  to 
the  GSCC  member,  the  position  will  go 
directly  into  GSCC’s  netting  system. 
GSCC  will  treat  the  award,  for 
settlement  purposes,  in  the  same 
manner  as  a  compared  trade  which  will 
be  netted  with  a  member’s  compared 
secondary  market  trades  in  the  same 
CUSIP  to  establish  net  settlement 
positions.  GSCC  will  then  report  to  the 
member  the  net  position  (deliver, 
receive,  or  take  no  action)  and  net 
payment  obligation.  Once  netted,  GSCC 


3  Even  if  tiie  client  or  customer  is  a  GSCC  netting 
member,  the  trade  will  still  be  ineligible. 

■  The  applicable  Federal  Reserve  Bank  would  be 
the  bank  to  which  the  GSCC  member  intends  to 
submit  its  bid. 

r  Currently,  The  Bank  of  New  York  has  been 
designated  as  agent  bank  for  Treasury  notes; 
Chemical  Bank  has  been  designated  as  agent  bank 
for  all  other  products. 

•  Procedures  will  be  established  that  will  provide 
the  Federal  Reserve  Banks  with  a  unilateral 
capability  to  cancel  incorrect  data  and  to  provide 
new,  correct  data,  as  necessary.  A  member  can 
generate  a  cancellation  and  correction  request  to  the 
Federal  Reserve  Banks  if  it  believes  an  error  had 
been  made.  The  requested  adjustment  will  be  made 
only  if  it  is  acted  upon  by  a  Federal  Reserve  Bank. 


1 15  U.S.C.  78s(bJ  (1988J. 
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w-ilS  be  obligated  to  accept  from  the 
applicable  Federal  Reserv’e  Bank 
delivery  of  each  member’s  auction 
puxhase  and  pay  for  such  purchase, 
through  its  agent  banks.  Pending 
delivery  on  issue  date.  CSCXi  will 
collect  clearing  fund  margin  and 
forward  mark  allocation  payment  ^ 
amounts  based  on  the  net  settlement 
position  taking  into  account  auction 
purchases.  In  addition.  CS(X  will 
collect  clearance  difference  amounts  on 
an  intra-day  basis  for  any  money 
differerxes  that  arise  as  a  result  of  the 
pairing  off  of  auction  purchases  with 
fail  obligations. 

e.  Delivery 

Each  Federal  Reserv'e  Bank  will 
deliver  the  auction  purchases  to  the 
clearing  bank  designated  by  CSCC  for 
such  pxirpose.  Early  in  the  day  on  issue 
date.  GSCC  will  provide  its  agent  banks 
with  instructions  for  receipt  and 
delivery  so  that  the  auction  purchases 
can  be  received  against  pajment  from 
the  Federal  Reserve  Banks  and 
redelivered  to  GSCC  members  against 
payment  automatically  and  virtually 
instantaneously. 

CSCC  will  pay  the  Federal  Reserve 
Banks  for  the  auction  awards  at  the 
award  price.  GSCC  will  redeliver  the 
auction  awards  to  GSCC  members 
against  payment  of  the  settlement 
value.^  I  equal  to  the  greater  of  the 


>lncor.aection  with  this  filing.  CSCC  is  changing 
iti  formula  for  calculating  the  forward  mark 
allocation  {“FMA“)  payment  obligation.  Except  for 
category  1  inter-dealer  broker  netting  members,  who 
do  not  have  an  FMA  payment  obligation,  all  netting 
memtiers  will  have  their  FMA  peyment  obligation 
calculated  based  on  the  entire  debit  mark. 

**>This  money  difference  will  arise  if  the  average 
auction  price  is  higher  than  the  market  value,  with 
the  result  that  the  settlement  value  will  be  set  at  the 
average  auction  price.  In  such  a  case,  if  the  net  long 
position  for  the  auction  securities  is  paired  off  with 
a  fail  net  short  position  in  the  same  CUSIP  (which 
would  have  a  settlement  value  equal  to  the  lower 
market  value),  there  will  be  a  money  difference 
reflecting  an  amount  owed  to  GSCC  by  the  member. 

The  settlement  value,  a  new  concept,  is  the 
system  (market)  value  plus  a  delivery  differential 
adjustment  amount.  In  most  instances,  the  delivery 
differential  adjustment  amount  will  be  zero.  GSCC 
will  establish  a  higher  delivery  differential 
adjustment  amount  only  under  two  circumstances. 

If  the  system  (market)  value  is  less  than  the  average 
auction  price,  the  delivery  differential  adjustment 
amount  will  be  increased  so  that  the  settlement 
value  equals  the  average  auction  price.  In  addition. 
CSCC  may  adjust  the  delivery  diRerential 
adjustment  amount  if  the  member  is  subject  to 
higher  ttian  normal  surveillance  status  and  if.  in  the 
opinion  of  senior  CSOC  management,  the  potential 
for  such  member  to  bil  to  meet  its  settlement 
obligations  to  GSCC  is  higher  than  normal.  See 
Letter  horn  (effrey  F.  Ingber,  General  Counsel.  CSCC 
to  lack  Drogin,  Branch  Chief.  Commission  (February 
13, 19941  GSCC  agrees  that,  to  tha  extent 
practicable,  4t  will  consult  with  the  Coitunission 
prior  to  adjusting  the  delivery  differential 
adjustment  amount  for  a  tnen^r  who  is  on 
surveillance  status.  CSOC  will  follow  up  any  oral 


system  (market)  value  for  the  position  or 
the  average  auction  price  for  such 
auction  purchase.  Tfiis  adiustment  is 
necessary  to  permit  GSCC  to  net  auction 
aw'ards  with  when -issued  and  forward 
settling  trades  Ln  the  same  security. 

The  normal  GSCC  delivery  process 
should  provide  members  with  timely 
delivery  of  their  auction  awards  to  the 
extent  that  members  have  net  long 
positions  consisting  of  auction 
securities.  Because  members  could  be 
flat  or  short  with  respect  to  other  GSCC 
members  and  long  with  respect  to  non- 
GSCC  dealers  or  ^eir  customers.  GSCC 
will  provide  a  miechanism  for  ensuring 
timely  deliver^'  of  needed  auction 
purchases  to  a  member  who.  as  a  result 
of  its  secondary  market  trading,  will 
have  on  issue  date  a  net  short  or  flat 
position,  or  a  long  position  that  is 
smaller  than  the  amount  of  auction 
purchases  that  it  requires.  *2  Under  this 
procedure,  no  later  than  the  evening  of 
the  second  business  day  prior  to  issue 
date.' 3  each  such  member  can  request 
that  CSCC  deliver  to  it  auction 
purchases  made  by  such  member  on  a 
CUSIP -by-CUSIP  basis  (“Priority 
Delivery'  Request”).  GSCC  will  split 
such  member’s  existing  net  settlement 
position  into  a  long  position  equal  to  the 
level  of  the  requested  delivery,  and  an 
offsetting  short  position.  For  purposes  of 
calculating  a  member’s  required  clearing 
fund  deposit,  a  priority  delivery  request 
will  be  treated  as  if  it  were  a  net  long 
position  if  it  is  greater  than  the 
member’s  actual  net  long  position. 

GSCC  will  establish  the  following 
auction  award  delivery  priorities;  first  to 
members  to  fulfill  Priority  Delivery 
Requests:  next  to  members  wth  net  long 
positions  to  the  extent  comprised  of 
auction  purchases;  and  then  to  members 
with  net  long  positions  that  remain 
unfilled,  on  an  equal  basis,  in  $50 
million  increments.'4 

f.  Participant  Failure 

In  the  event  that  a  member  with  an 
auction  award  fails,  on  or  prior  to  issue 
date.  CSCC  could  incur  a  loss  above  the 
amount  of  collateral  it  holds  from  that 


notificatton  with  a  written  notification  and  will 
continue  to  consult  with  the  Commission  during 
the  time  that  GSCC  exercises  this  authority. 
Memorandum  to  File  from  Christine  Sibille. 
Attorney,  Commission  (April  25. 1994). 

12GSCC  will  monitor  the  use  of  this  mechanism 
to  ensure  that  only  me.Tibers  who  need  immediate 
delivery  of  auction  securities  are  requesting  the 
priority  delivery. 

*2  For  auctions  that  are  held  on  the  business  day 
immediately  prior  to  issue  date,  the  request  must 
be  made  by  no  later  than  on  the  auction  date. 

**  The  maximum  par  amount  of  sacurities  that 
can  be  delivered  over  FedWire  is  $50  million.  GSCC 
delivers  the  securities  at  the  maximum  amount  for 
operationai  eaM.  to  provide  a  more  efficient  method 
to  distribute  securities. 


member  in  liquidatiiig  the  member’s 
positions.  The  Treasury  will  not  be 
liable  for  assessment  for  any  loss  that 
occurs  as  a  result  of  the  auction 
purchase.  Instead,  pursuant  to  its 
arrangement  with  the  Treasury,  GSCC 
will  have  the  right  to  refuse  delivery 
from  a  Federal  Reserve  Bank  on  issue 
date  of  all  or  a  portion  of  the  auction 
purchases  of  a  CSCC  member  if  certain 
conditions  exist. 

A  netting  member  who  made  the 
auction  purchase  in  a  CUSIP  must 
remain  in  a  long  position  in  that  CUSIP. 
GSCC  must  have  reasonable  cause  to 
believe,  based  on  the  information  it  has 
received,  that  the  member  cannot  or  mil 
not  timely  take  delivery  of  and  fully  pay 
for  auction  purchase  amounts  due  it 
from  GSCC.  CSCC  must  have 
determined  fi-om  its  analysis  and 
prevailing  market  conditions  that  there 
is  reasonable  cause  to  believe  that,  if  it 
w'ere  to  liquidate  the  member's  position. 
CSCC  would  incur  a  loss  that  would  not 
be  covered  by  the  margin  deposited  by 
the  member  with  GSCC  and/or  profits 
from  the  liquidation  of  other  positions 
of  the  member.  GSCC  can  specify  the 
amount  of  auction  purchases  on  which 
it  will  not  take  delivery,  w'hich  amount 
may  not  exceed  the  member’s  net  long 
position  in  that  CUSIP. 

GSCC-must  notify  the  appropriate 
Federal  Reserve  Bank,  in  a  mutually 
acceptable  manner,  of  its  exercise  of  this 
right  by  no  later  than  8;30  a.m.  New 
York  time  on  the  relevant  issue  date. 

The  failing  member  will  remain 
responsible  for  the  payment  of  such 
securities  pursuant  to  the  terms 
established  by  the  Treasury. 

If  GSCC  incurs  a  residual  loss  as  the 
result  of  the  liquidation  of  a  member’s 
auction  purchase,  the  loss  will  be 
allocated  in  the  same  manner  as  any 
other  allocation  of  loss.  The  loss  will  be 
spread  among  all  of  the  netting  members 
that  the  failed  member  did  business 
with  on  or  prior  to  the  day  of  default. 

2.  Locked-ln  Trades 

The  proposed  rule  change  establishes 
a  facility  permitting  GS(X  to  treat  trade 
data  received  frnm  designated  sources 
other  than  a  Federal  Reserv'e  Bank,  such 
as  exchanges  or  clearing  corporations,  as 
locked-in  trades. 's 

a.  Reporting  of  Locked-In  Trade  Data 

GSCC  will  accept  trade  data  from  a 
locked-in  trade  source  without  matching 
it  with  data  provided  by  a  member. 
GSCC  will  report  these  locked-in  trades 


IS  Proposals  to  extend  this  taciUty  to 
organizations  other  than  Federal  Reserve  Banks 
should  be  submitted  for  Commission  review  under 
section  19(b)  of  the  Act  prior  to  establishing  links 
with  other  locked-in  trade  sources. 
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to  members  as  part  of  its  daily 
compariswi  output.  For  purposes  of 
CSCC^s  rules,  k>cked-in  trades  will  be 
considered  as  compared  trades  and  will 
be  as  valid,  binding,  and  enforceable  as 
comparisoos  issued  based  on  a  match  of 
corresponding  data  submitted  to  GSCC 
by  two  members. 

Each  member  that  makes  an  eligible 
locked-in  trade  will  be  obligated  to 
provide  GSCC  with  authorization  for 
CSCC  to  receive  data  on  the  locked-in 
L'-ade  from  the  locked-in  trade  source.  A 
locked-in  trade  source  can  correct  or 
delete  a  previously  submitted  trade  by 
providing  appropriate  instructions  to 
GSCC.  If  the  locked-in  trade  source  is 
not  a  party  to  the  trade,  CSCC  may 
delete  or  correct  the  data  upon  receipt 
of  matching  instructions  from  each 
member  that  is  a  party  to  the  trade. 

b.  Netting 

Subject  to  the  terms  and  conditions 
that  CSCC  agrees  to  with  the  locked-in 
trade  source,  GSCC  may  exclude  any 
locked-in  trade  from  its  netting  system. 
Each  netting  member  that  makes  a 
locked-in  trade  that  is  eligible  for 
netting  and  settlement  by  GSCC  must 
provide  GSCC  and  the  locked-in  trade 
source  with  authorization  for  CSCC  to 
receive  and  the  locked-in  trade  source  to 
transmit  data  on  the  locked-in  trade. 

3.  Other  Revisions 

Under  GSCC's  rules,  a  forward 
settling  trade  is  eligible  for  GSCC’s 
netting  system  only  if  the  trade  settles 
within  less  than  a  certain  number  of 
days  after  compcirison  by  GSCC.  For 
example,  only  trades  that  settle  fifteen 
days  or  less  after  comparison  currently 
are  eligible  for  GSCC*s  netting  system. 
The  proposed  rule  change  amends 
GSCC  Rule  11,  section  2  to  permit  GSCC 
to  establish  the  maximum  number  of 
business  days  between  comparison  and 
settlement  by  a  separately  published 
schedule.  CSCC  will  file  with  the 
Commission,  pursuant  to  section 
l9(bK3H-^)  of  the  Act,  any  proposals  to 
change  this  time  period. GSCC’s  rules 
also  have  been  amended  to  allow  GSCC 
to  net  fail  deliver  obligations  and  fail 
receive  obligations  with  any  other 
receive  (^ligations  and  deliver 
obligations. 

II.  Comments 

As  noted  above,  in  response  to  the 
notice  puUished  in  the  Federal 
Register,  the  Treasury  provided  the 
Commission  with  comments  in  support 
of  the  proposaL  The  Treasury  believes 
that  including  Treasury  auction 


»»  Memorandum  to  FHe  from  Christine  Sibille. 
Attorney.  Commission  (April  25. 1994). 


purchases  in  a  multilateral  netting 
system  could  be  beneficial  to  the 
efficiency  of  the  government  securities 
market.  In  addition,  the  Treasury 
believes  that  the  proposal  would  enable 
CSCC  to  improve  its  risk  management 
by  providing  a  more  complete  picture  of 
its  members’  positions. 

III.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
section  t7A  of  the  Act,  and,  therefore, 
is  approving  the  proposal-  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  secticm  17A(bK3)(F)  tr 
of  the  Act  in  that  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions,  fosters 
cooperation  and  coordination  with 
persons  engaged  in  clearance  and 
settlement  of  securities  transactions, 
and  removes  impediments  to  the 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

In  the  1992  Joint  Report  on  the 
Government  Securities  Market  (“Joint 
Report”),  the  Commission,  the  'Treasury, 
and  the  Board  of  Governors  of  the 
Federal  Reserve  System  recommended 
several  enhancements  to  GSCC’s 
system. IB  One  such  enhancement  was 
the  inclusion  of  auction  take-down 
activity  in  GSCC’s  netting  system,  since 
the  benefits  of  netting  would  increase  as 
more  trades  are  included  in  the  net.  'The 
Joint  Report  concluded  that  if  the 
auction  takedown  proposal  were 
implemented,  “additional  information 
on  the  overall  distributicMi  jH'ocess 
required  to  settle  Treasury  auction 
purchases  and  on  the  true  net  settlement 
positions  of  members  during  a  when- 
issued  period  w’ould  be  available  at 
GSCC.  GSCCTs  proposal  is  especially 
significant  in  light  of  the  risk  to  the 
Treasury  resulting  from  the  auction 
settlement  process  and  the  use  of 
autocharge  agreements.  GSCC’s  proposal 
would  reduce  the  risk  to  the  Treasury  to 
the  extent  that  GSCC  assumes 
responsibility  for  auction  purchases  that 
are  netted  against  when-issued  sales.”  *9 


>M5  U.S.C  78q-l{bM3J(Fi  (1988). 

•sU.S.  Department  of  Treasury.  Board  of 
Governors  of  the  Federal  Reserve  System,  and 
Securities  and  Exchange  Commission.  Joint  Report 
on  the  Government  Securities  Marketplace  (January 
1992).  The  recommendations  are  (1)  automated 
comparison  of  repurchase  agreements;  (2)  inclusion 
of  auction  taka  down  activity  and  yield-based  trades 
in  GSCC's  netting  system;  (3).  increase  in  categories 
of  GSCC  membership;  and  (4)  confirmation  systems 
for  non-dealer,  institutionelized  customers. 

IS  Joint  Report  at  30.  With  this  approval,  all  but 
two  ai  the  lecoramended  enhancements  to  CSCC s 
system  will  have  been  unplamsnted.  Only  the  first 
recommendation,  automated  compiarison  of 
repurchase  agreements,  and  the  last 
recommendation,  confirmation  systems  for 


The  proposal  provides  a  more 
efficient  method  of  clearing  and  settling 
auction  securities.  CSCC  members  will 
be  able  to  access  information  on  the 
securities  awarded  to  them  through 
GSCC’s  reporting  system,  and  will  have 
the  securities  delivered  and  paid  for 
through  GSCC’s  clearance  system.  The 
processing  required  will  be  reduced 
since  the  Federal  Reserve  Banks  will 
provide  information  and  securities  to, 
and  receive  payment  from,  one  source, 
GSCC,  for  all  GSCC  members.  By 
channeling  the  payment  and  delivery 
obligations  through  one  source  (and 
reducing  those  obligations  through 
netting),  the  clearance  process  will  be 
made  more  efficient. 

Currently,  the  proposal  only  covers 
purchases  of  Treasury  securities  that 
settle  one  or  more  business  days  after 
the  auction  date.  This  limitation  is 
needed  because  of  the  limitations  in 
GSCC’s  system.  However,  the  number  of 
Treasury  securities  that  settle  on  the 
same  day  as  auction  date  is  so  small  that 
this  limitation  should  not  have  a 
significant  effect  on  the  national 
clearance  system.20 

In  addition,  the  proposal  only  covers 
proprietary  puxhases.  If  a  GSCiC 
member  were  to  fail.  GSCC  would  still 
accept  auction  awards  to  the  e.xtent 
covered  by  the  GSCC  member’s  short 
position.  If  a  GSCC  member’s  customer 
purchases  were  included  in  the 
proposal,  there  is  a  possibility  that  a 
customer’s  purchase  would  be  used  to 
satisfy  the  failed  member’s  short 
position  rather  than  delivered  to  the 
customer.  Once  the  auction  takedown 
proposal  has  been  implemented,  there 
will  be  opportunities  to  study  means  of 
including  customer  trades  without 
undue  risk  to  the  customer.  Until  such 
time,  the  (Commission  believes  that  it  is 
reasonable  to  exclude  customer  trades.21 
'The  proposal  would  change  GS(X’s 
settlement  pricing  to  accommodate 
introduction  of  auction  positions.  These 
changes  will  serve  two  functions.  First, 
it  will  ensure  that  GSCC  never  delivers 
auction  purchases  for  less  than  the 
amount  it  paid  for  the  securities. 

Second,  it  will  provide  (CSCC  with  a  risk 
control  measure  when  a  member  is 
subject  to  higher  than  normal 
surveillance  status.  'This  should  help 
GSCC  address  the  risk  of  liquidity 


institutionalized  customers,  have  not  been 
implemented. 

20  During  all  of  1993  and  1994.  no  Treasury 
securities  have  settled  on  the  same  day  as  the 
auction  date.  Memorandum  to  Fite  from  Christine 
Sibille.  Attorney.  Commission  (April  25.  t994)>. 

21  Approximately  15%  of  the  securities  awarded 
to  GSCC  members  are  customer  purchases. 
Memorandum  to  File  from  Christine  Sibihe. 
Attorney.  Commission  (.April  25. 1994). 
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problems,  and  enhance  GSCC’s  ability 
to  safeguard  funds  and  securities. 

The  proposal  also  provides  a  general 
mechcuiism  for  GSCC  to  accept  locked- 
in  trade  data  from  sources  other  than  a 
Federal  Reserve  Bank.  By  accepting  the 
trades  directly  from  a  locked-in  trade 
source  (such  as  an  exchange),  the 
process  of  clearing  and  settling  the 
locked-in  trade  is  made  more  efficient. 
The  GSCC  member  does  not  have  to 
duplicate  input  of  the  data,  submitting 
the  data  once  to  the  locked-in  trade 
source  and  once  to  GSCC.  Instead,  the 
information  flows  directly  to  GSCC, 
thereby  lessening  the  risk  of  incorrect  or 
incomplete  submissions,  or 
unconfirmed  trades. 

The  proposal  extends  the  benefits  of 
GSCC’s  centralized,  automated  netting 
system  to  netting  members’  auction 
securities  purchases.  By  including 
auction  securities  in  GSCC’s  netting 
system,  the  level  of  potential  netting  is 
increased  and  the  number  of  required 
movements  of  securities  are  reduced.22 
Netting  of  auction  securities  also  may 
have  the  effect  of  increasing  a  member’s 
liquidity.  Previously,  a  GSCC  member 
with  a  short  position  would  have  its 
required  margin  payments  calculated 
based  on  its  short  position,  even  if  it 
had  an  offsetting  long  position  in 
auction  purchases.  Once  the  positions 
are  netted,  the  member’s  margin 
payments  will  be  calculated  based  on 
the  position  after  taking  into  account  the 
auction  piuchases,  perhaps  creating  a 
lower  margin  payment.  The  additional 
liquidity  may  assist  in  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  In  this  manner, 
the  proposal  removes  impediments  to 
the  national  system  for  the  prompt  and 
accmate  clearance  and  settlement  of 
securities  transactions,  and  fosters 
cooperation  and  coordination  with 
persons  engaged  in  clecU'ance  and 
settlement  of  securities  transactions. 

rv.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
17A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-GSCC-94-01) 
be,  and  hereby  is,  approved. 


In  March  1994,  GSCC’s  netting  system  received 
S289  billion  in  daily  average  buy/sell  dollars.  This 
amount  was  netted  to  result  in  ^5  billion  in 
average  daily  receive  and  deliver  obligations.  In 
effect,  GSCC  netted  out  approximately  77%  of  the 
dollar  obligations  of  members. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

‘Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-11339  Filed  5-10-94;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Warrants  Based  on  Foreign 
Government  Bonds 

May  5, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  2, 1994,  the 
American  Stock  Exchange,  Inc, 

(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  Action  106  of 
the  Amex  Company  Guide  warrants  tied 
to  changes  in  the  prices  of  foreign 
government  bonds. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  and 
trade  under  Section  106  of  the  Amex 
Company  Guide  warrants  that  can  be 
expected  to  fluctuate  in  value  based  on 
changes  in  prices  of  foreign  government 
bonds.i  Such  issues  may  relate  to  a 
single  bond  issue  or  several  bond  issues 
of  one  or  more  foreign  countries.2 

Warrants  based  on  prices  of  foreign 
government  bonds  will  conform  to  the 
listing  guidelines  under  Section  106  of 
the  Amex  Company  Guide  which 
currently  provide  that: 

(1)  The  issuer  shall  have  assets  in 
excess  of  U.S.  $100,000,000  and 
otherwise  substantially  exceed  the  size 
and  earnings  requirements  of  Section 
101(A)  of  the  Amex  Company  Guide; 

(2)  The  term  of  the  warrants  shall  be 
for  a  period  ranging  from  one  to  five 
years  from  date  of  issuance;  and 

(3)  The  minimum  public  distribution 
of  such  issues  shall  be  1,000,000 
warrants  together  with  a  minimum  of 
400  public  holders,  and  an  aggregate 
market  value  of  U.S.  $4,000,000. 

Such  warrants  shall  be  direct 
obligations  of  their  issuer  subject  to  cash 
settlement  in  U.S.  dollars,  and 
exercisable  throughout  their  life  (j.e. 
American  style)  or  exercisable  only  at 
expiration  [i.e.,  European  style).  Upon 
exercise,  or  at  the  warrant  expiration 
date  (if  not  exercisable  prior  to  such 
date),  the  holder  of  a  warrant  will  be 
entitled  to  a  cash  settlement  value 
computed  in  accordance  with  a  formula 
specified  in  the  issuer’s  prospectus.  If 
“out  of  the  money”  at  the  time  of 
expiration,  the  warrants  will  expire 
worthless. 

Warrants  may  be  structured  either  to 
increase  or  decrease  in  value  based  on 
the  increase  or  decrease  in  the  price  or 
yield  of  the  government  bond  or  bonds. 
Because  all  payments  will  be  required  to 
be  in  U.S.  dollars,  there  would  be  no 
cvurrency  risk  except  to  the  extent  that 
fluctuations  in  the  value  of  the  relevant 


>  The  size  required  for  an  individual  government 
bond  issue  relating  to  a  warrant  based  thereon  shall 
not  be  less  than  the  equivalent  of  U.S. 

$100,000,000.  In  addition,  such  warrant  issues  shall 
be  based  on  only  those  government  bonds  for  which 
prices  are  readily  available  bom  independent 
vendors  of  financial  information. 

2  For  purposes  of  this  rule  change,  the  Exchange 
intends  to  limit  such  issues  to  warrants  based  on 
government  bonds  of  the  following  countries: 
Australia,  Austria,  Canada,  Denmark,  Finland, 
France,  Germany,  Italy,  Japan,  the  Netherlands, 
Spain,  Sweden,  Switzerland,  and  the  United 
Kingdom.  The  Exchange  will  consult  with 
Commission  staff  prior  to  listing  warrants  based  on 
bonds  issued  by  governments  other  than  those 
specified  above. 
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currency  affect  the  price  or  yield  of  the 
government  bond(s). 

The  Amex  will  require  that  member 
firms  only  sell  such  warrants  to 
investors  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Amex  Rule  921.  The  Exchange  also 
will  distribute  a  circular  to  its 
membership  prior  to  the 
commencement  of  trading  calling 
attention  to  the  risks  associated  with  the 
purchase  and  trading  of  such  warrants. 

At  this  time,  the  Exchange  anticipates 
the  listing  of  a  warrant  issue  based  on 
the  prices  of  between  three  and  five 
foreign  government  issues.  Holders  of 
such  warrants  would  be  entitled  to 
receive  from  the  issuer  in  U.S.  dollars  a 
cash  settlement  value,  if  any.  based  on 
changes  in  the  arithmetic  average  yield 
to  maturity  of  the  bonds  as  calculated  by 
the  designated  Calculation  Agent  based 
on  prices  obtained  firom  three  dealers  in 
the  b(mds.3 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principals  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  tetween  customers, 
issuers,  brokers  and  dealers. 

(Bf  Self-Regulatory  Organization 's 
Statement  on  Buirfen  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  an 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Chganization^s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


iThe  Exchange  represents  that  it  will  consult 
with  Commission  staff  prior  to  listing  warrant 
issues  tied  to  government  bond(s)  with  respect  to 
(1)  the  speciFic  calculation  methodology  to  be  used 
by  individual  warrant  issuers,  and  (2)  the  adequacy 
of  available  bond  pricing  information. 


(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission  ,  450  Fifth  Street,  NW.. 
Washington.  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspecticm  and  copying  in 
the  Conunission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-94-05  and 
should  be  submitted  by  June  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

(FR  Doc  94-11340  Filed  5-10-94;  8:45  am] 
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92-16] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  on  a  Temporary  Basis  a 
Proposed  Rule  Change  Relating  to 
Margin  Levels  for  Collateralized 
Mortgage  Obligations 

May  5. 1994. 

On  December  28, 1992,  the 
Participants  Trust  Company  (“PTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-92-16)  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(“Act”)i  relating  to  the  establishment  of 
margin  levels  on  Collateralized 
Mortgage  Obligations  (“CMO  security" 
or  “CMO")  currently  eligible  for  deposit 
or  w'hich  may  become  eligible  for 
deposit  at  PTC.  Notice  of  the  proposal 


« 17  CFR  200.30-3(aK12Kl993). 
•  U.S.C.  78s(b)(l). 


appeared  in  the  Federal  Register  on 
February  7, 1994,2  No  comments  were 
received.  For  the  reasons  discussed 
below,  the  Commisrion  is  approving  the 
proposed  rule  change  on  a  temporary 
basis,  until  April  30. 1995. 

I.  Description 

PTC's  proposal  establishes  a  method 
of  computing  the  percentages  to  be 
deducted  fi-om  the  market  value  of 
certain  securities  (“haircut")  to 
determine  how  those  securities  should 
be  valued  for  purposes  of  participants' 
Net  Free  Equity.3  The  securities  in 
question  are  CMO  securities*  which  are 
eligible  for  deposit  or  which  may 
become  eligible  for  deposit  at  PTC. 
Currently,  the  only  such  securities  are 
Real  Estate  Mortgage  Investment 
Conduits  (“REMIC”)  issued  by  the  U.S. 
Department  of  Veterans  Affairs  (“  VA 
REMIC").5 

Under  PTC's  rules,  the  Applicable 
Percentages  of  the  market  value  of 


2  Securities  Exchange  Act  Release  No.  33546 
(January  31, 1994),  59  FR  5646. 

2  Net  Free  Equity  is  calcutated  as  the  sum  of:  (1 ) 
The  cash  balance  in  the  account;  (2)  the  market 
value  of  securities  in  the  account,  less  the 
appropriate  haircut  (or  such  securities  (“Applicable 
Percentage"):  end  (3)  the  value  of  all  Supplemental 
Processing  Collateral;  minus  (4)  Reserve  on  Gain  on 
transfers  made  that  day.  Supplemental  Processing 
Collateral  includes  the  following:  (1)  The  value  of 
optional  deposits  to  the  participants  fund  allocated 
to  that  account  (optional  deposits  to  the 
participants  fund  are  deposits  that  exceed  the 
minimum  deposit  required  pursuant  to  PTC's  rules 
and  procedures):  and  (2)  20%  of  the  mandatory 
deposits  to  the  participants  fund  for  the  Master 
Account  (mandatory  deposits  to  the  participants 
fund  are  minimum  deposits  required  to  be 
defiosited  into  such  fund  pursuant  to  PTCs  rules 
and  procedures).  Reserve  on  Cain  means:  (1)  The 
contract  value  credited  to  the  cash  balance  of  a 
delivering  participant  or  limited  purpose 
participant  over  the  market  value  of  securities 
credited  to  the  transfer  account  associated  with  the 
account  of  the  roceiving  participant;  or  (2)  tlie 
market  value  of  securities  credited  to  the  transfer 
account  associated  with  the  account  of  a  receiving 
participant  over  the  contract  value  credited  to  the 
cash  balance  of  the  delivering  participant  or  limited 
purpose  participant.  PTC  Rules.  Article  1.  Rule  L 

*  A  CMO  is  a  multiple-class  mortgage  cash  flow 
security.  As  such,  a  CMO  redirects  the  cash  flow 
from  an  underlying  standard  mortgage-becked 
security  (“MBS"),  such  as  a  Government  National 
Mortgage  Association  (“GNMA")  security,  and 
allows  the  CMO  issuer  to  create  classes,  or  tranches, 
with  many  different  interest  rates,  average  lives, 
prepayment  sensitivities,  final  maturities,  and 
payment  priorities. 

5  VA  REMICs  are  securities  for  which  the  full  and 
timely  payment  of  principal  and  interest  is 
guaranteed  by  the  United  States  Department  of 
Veterans  Affairs  and  backed  up  the  full  (aith  and 
credit  of  the  United  States  government.  The 
Commission  approved  VA  REMICs  as  eligible  for 
deposit  at  PTC  in  Securities  Exchange  Act  Release 
Nos.  30792  (June  10. 1992).  57  FR  27495,  and  31914 
(February  24. 1993)  58  FR  12295. 

*  “Applicable  Percentage"  means  that  percentage 
of  the  market  value  of  securities  that  is  included  in 
the  computation  of  Net  Free  Equity.  The  Applicable 
Percentage  is  determined  by  deducting  certain 

Continued 
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securities  is  used  in  computing  a 
participant’s  Net  Free  Equity.  PTC’s 
rules  require  participants  to  maintain 
Net  Free  Equity  of  zero  or  greater  in 
each  of  their  agency,  pledgee  transfer, 
and  proprietary  accounts  in  order  for 
transactions  to  be  processed.^  PTC  has 
the  right  to  borrow  against  or  liquidate 
those  assets  that  comprise  the  Net  Free 
Equity  computations  in  those  accounts 
in  the  event  that  the  participant 
responsible  for  one  or  more  of  those 
accounts  fails  to  pay  the  accoimt  debit 
balance  at  the  end  of  the  day.  By 
including  only  a  portion  of  the  market 
value  of  securities  in  Net  Free  Equity, 
i.e.,  the  Applicable  Percentage,  PTC 
attempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  of 
securities  in  those  accounts.  In 
computing  Net  Free  Equity,  PTC 
deducts  5%  from  the  market  value  of 
GNMA  Single-Family  securities,  and 
higher  levels  for  GNMA  Project, 
Construction,  and  Mobile  Home 
Securities  to  reflect  their  reduced 
hquidity.8 

Unlike  GNMAs,  CMOs  are  structured 
as  a  series  of  tranches  or  classes,  each 
of  which  represents  a  separate  security 
with  unique  characteristics,  such  as 
differing  payment  schedules  and  price 
volatility.  In  addition,  there  is  a  lack  of 
historical  price  data  for  CMOs,  in 
contrast  to  GNMA  securities. 
Consequently,  PTC  has  chosen  to  rely 
on  a  model  developed  by  the  Asset 
Backed  Securities  Group/Trepp 
("Trepp”)  that  uses  the  yield  on  an 
imderlying  Treasury  security  to  predict 
the  potential  movement  and 
prepayment  risk  of  a  corresponding 
CMO  tranche  when  subjected  to  a  rise 
or  fall  in  interest  rates.  Currently,  PTC’s 
model  assumes  a  50  basis  point  upward 
movement  in  the  underlying  Treasury 
securities  for  CMO  tranches  which 
exhibit  positive  effective  dmation  (j.e., 
rise  in  value  with  falling  interest  rates). 
For  CMO  tranches  which  exhibit 
negative  effective  duration  {i.e.,  decline 
in  value  with  falling  interest  rate),  the 
model  assiunes  a  50  basis  point 
downward  move  in  the  underlying 
Treasury  security .» 


percentages  (j.e.,  margin]  from  the  market  value  of 
securities.  See  also  definition  of  Net  Free  Equity, 
supra  note  3. 
r  PTC  Article  11,  Rule  13. 
a  Securities  Exchange  Act  Release  No.  33840 
(March  31. 1994),  59  FR  16672. 

a  See  letter  from  Leopold  S.  Rassnick,  dated 
March  21, 1994,  supra  note  5.  When  hrst  proposed, 
PTC's  methodology  calculated  margins  by  assuming 
a  change  in  prepayment  speeds  based  on  a 
sustained  change  in  interest  rates,  applying  the 
largest  historic  two-day  movement  in  the  yield  of 
the  underlying  Treasury  security  as  the  applicable 
interest  rate  change.  Thus,  a  35  basis  point  upward 
move  in  the  underlying  Treasury  securities  for  CMO 


Rather  than  assigning  a  imiform 
Applicable  Percentage  for  all  CMO 
securities,  PTC  takes  into  account  the 
unique  characteristics  of  each  CMO 
tranche.io  Each  CMO  tranche  is 
subjected  to  a  stress  test  to  determine  its 
response  to  3deld  changes,  thereby 
allowing  PTC  to  assign  each  tranche  an 
appropriate  margin.  PTC’s  management 
will  establish  the  meugin  based  on  the 
stated  analysis  as  each  CMO  tranche  is 
deposited  at  PTC.  Nevertheless,  PTC  has 
represented  that  the  minimum  margin 
level  for  any  CMO  product  will  be  5%.” 

II.  Discussion 

The  Commission  believes  that  PTC’s 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act,  and,  specifically, 
with  sections  17A(b){3)  (A)  and  (F).i2 
Those  sections  require  a  clearing  agency 
to  be  organized,  and  its  rules  be 
designed,  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  ’The 
Commission  is  approving  PTC’s 
proposal  imtil  April  30, 1995,  to  allow 
PTC  to  gain  more  experience  with  ([IMO 
securities. 

In  1992,  the  Commission  approved  a 
PTC  proposal  to  make  certain  VA 
REMIC  seciuities,  guaranteed  by  the 
U.S.  government,  eligible  for  deposit  at 
PTC  pursuant  to  PTC  Article  I,  Rule  2.^3 
The  approval  ran  through  December  31, 
1992,  to  coincide  with  the  expiration  of 
the  legislation  authorizing  the  issuance 


tranches  which  exhibit  positive  effective  duration; 
and  a  50  basis  point  downward  move  in  the 
underlying  Treasury  securities  for  CMO  tranches 
which  exhibit  negative  effective  duration.  See  letter 
from  Michael  D.  Frieband,  dated  August  17, 1993, 
supra  note  5.  PTC  has  since  modified  its 
methodology,  which  will  now  rely  on  a  50  basis 
point  upward  move  in  underlying  Treasury 
securities  for  tranches  exhibiting  positive  effective 
duration  for  purposes  of  calculating  margin.  Given 
the  dearth  of  historical  prices  for  CMOs,  using  a  50 
basis  point  upward  move  in  Treasury  securities 
should  generate  more  conservative  margins.  See 
letter  from  Leopold  S.  Rassnick,  dated  March  21, 
1994,  supra  note  5. 

loThis  represents  a  departure  from  PTC’s  past 
practice  of  assigning  a  specific  percentage  margin 
for  each  type  of  security  that  is  eligible  for  deposit 
at  PTC.  For  example,  for  GNMA  Project  Loan, 
Project  Note,  Construction  Loan,  and  Mobile  Home 
Securities,  PTC  established  margin  levels  of  10%, 
10%,  12%,  and  20%,  respectively.  Securities 
Exchange  Act  Release  No.  33840,  supra  note  8. 

11  See  letter  from  Leopold  S.  Rassnick,  dated 
March  17, 1994,  supra  note  5.  Margins  on  CMO 
securities  which  cannot  be  modeled  by  an 
independent  pricing  source  will  be  set  at  100%.  See 
letter  from  Leopold  S.  Rassnick,  dated  January  12, 
1993,  supra  note  5. 

15  U.S.C.  78q-l(b)(3)  (A)  and  (F). 

13  See  Securities  Exchange  Act  Release  No.  30792, 
supra  note  5. 


of  VA  REMICs.i'*  In  1993,  legislation 
extending  the  VA’s  authority  to  issue 
REMICs  through  December  31, 1995  was 
enacted.15  In  light  of  the  extension,  the 
Commission  approved  a  PTC  proposal 
allowing  it  on  a  permanent  basis  to 
designate  VA  REMICs  depository 
eligible,  as  long  as  they  continue  to  be 
guaranteed  by  the  U.S.  government,  is 

PTC  has  relied  on  Trepp  as  its  vendor 
for  VA  REMIC  prices  and  has  used 
Trepp’s  model  to  determine  margin  for 
such  securities.  Trepp  was  established 
in  1979  and  created  the  first 
independent  CMO  pricing  service  in 
1988.'  Currently,  Trepp  provides  pricing 
and  analytical  services  to  more  than  500 
institutions,  including  23  of  the  25 
largest  bank  trust  d^artments.12 

Because  each  CMO  tranche  has 
unique  characteristics,  Trepp  models 
each  security  to  determine  its  value.  The 
information  required  to  model  each 
tranche  of  a  CMO  is  derived  from  that 
CMO’s  prospectus,  including  the 
characteristics  and  principal  payment 
priorities  of  each  tranche,  initial  price 
and  interest  rate,  €md  remaining 
principal  balances  and  prepayment 
assumptions  used  to  derive  the  cash 
flows  and  initial  spread.is 

Initially,  PTC  gauges  the  accuracy  of 
these  models  by  comparing  the  cash 
flows  and  other  data  calculated  by  the 
model  to  the  information  provided  by 
the  underwriter  in  the  issuer  summary 
report  and  the  prospectus.  In  addition, 
the  accuracy  of  the  model  is  tested  on 
an  ongoing  basis  by  comparing  its 
valuations  to  those  of  the  underwriter, 
and  by  using  available  factor 
information  to  verify  the  remaining 
principal  balance  of  each  security  with 
those  calculated  by  its  corresponding 
model.19 

PTC’s  model  is  em  example  of  a  static 
cash  flow  yield  model,  as  distinguished 
from  an  option-adjusted  spread  (“OAS”) 
model.  Static  cash  flow  and  OAS 
models  differ  primarily  in  their 
hemdling  of  future  interest  rate  and 
prepayment  scenarios.  A  static  cash 
flow  yield  analysis  uses  an  interest  rate/ 
prepayment  scenario  which  relies  on 
current  market  conditions.  This  reliance 
creates  two  limitations.  First,  it  might 
not  measure  accurately  reinvestment 


>4  38  U.S.C.  3720h(l]  and  (2),  as  amended  by  P.L 
102-291,  enacted  on  May  20, 1992. 

IS  38  U.S.C.  3720h(l)  and  (2),  as  amended  by  P.L 
102-547,  enacted  on  October  28, 1992. 

IS  See  Securities  Exchange  Act  Release  No.  31914, 
supra  note  5.  Should  the  VA's  authority  to  issue 
securities  with  a  U.S.  government  guarantee  cease, 
any  VA  securities  in  PTC  at  that  time  shall  remain 
depository  eligible.  Id. 

Letter  from  Michael  D.  Frieband.  dated  March 
4, 1994,  supra  note  5. 

^sld. 

'9  Id. 
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risk  caused  by  an  investor’s  inability  to 
reinvest  periodic  payments  at  a  rate 
equal  to  the  yield  on  the  security. 

Second,  such  a  model  does  not  value 
the  embedded  option  representing  a 
mortgagee’s  ability  to  prepay,  which  can 
be  a  factor  in  determining  the  value  of 
a  particular  CMO  tranche.20  it  is  the 
option  to  prepay  which  causes  OAS 
models  generally  to  be  considered  more 
accurate  than  static  cash  flow  models. 
However,  the  enhanced  accuracy  of 
OAS  models  comes  at  a  cost;  such 
models  are  more  complex  and  computer 
intensive  than  those  relying  on  a  static 
cash  flow  analysis.  According  to  PTC, 
there  are  no  daily  price  vendors  that 
provide  bulk  prices  for  CMOs  using  an 
OAS  model.21 

Each  CMO  tranche  is  subjected  to  a 
stress  test,  the  purpose  of  which  is  to 
observe  the  effect  of  an  upward  and 
downward  movement  of  50  basis  points 
in  the  underlying  Treasvuy  yield  of  each 
CMO  tranche.22  Because  the  volatility  of 
a  CMO  tranche  is  primarily  a  function 
of  the  level  of  interest  rates,  PTC  has 
stated  it  will  recalculate  margins 
whenever  the  Treasury  yield  curve  has 
changed  by  100  basis  points  from  the 
time  of  original  issue  or  last  margin 
recalculation.  PTC  has  also  stated  that 
securities  whose  attributes  warrant  it 
shall  have  their  margins  reevaluated 
quarterlv.23 

In  order  to  facilitate  daily  pricing  and 
margin  evaluations,  PTC  intends  to 
acquire  Trepp’s  CMO  pricing  model. 
Currently,  ^C  receives  a  price  tape 
from  Trepp  daily  no  later  than  5  p.m. 
and  meets  regularly  with  representatives 
from  Trepp  regarding  its  pricing  service. 
Nevertheless,  as  the  volume  of  CMOs 
deposited  at  PTC  increases,  the  on-site 
availability  of  the  Trepp  model  should 
provide  PTC  with  additional 

safeguards.24 

PTC’s  proposed  methodology  requires 
its  model  to  predict  accurately  the 
market  price  of  CMOs.  Thus  far,  PTC’s 
experience  has  b^gn  limited  to 
comparing  the  predicted  versus  actual 
transation  price  of  VA  REMICs.25  The 
data  indicate  that  PTC’s  model  has  been 
reasonably  accurate  in  predicting  actual 
prices.  26  However,  VA  REMICs 


20  w. 

2’/d. 

22 /d;  letter  from  Leopold  S.  Rassnick,  dated 
March  21, 1994,  supra  note  5. 

23  Letter  from  Michael  D.  Frieband,  dated  March 
4,  1994,  supra  note  5.  PTC  has  yet  to  delineate  the 
CMO  attributes  that  would  warrant  quarterly 
reevaluation.  See  infra  note  29. 

2«  Letter  from  Michael  D.  Frieband,  dated  March 
4, 1994,  supra  note  5. 

25  VA  REMICs  are  the  only  CMOs  currently 
depository  eligible  at  PTC. 

25  See  letter  from  Michael  D.  Frieband,  dated 
August  17, 1993,  supra  note  5. 


represent  the  most  stable  of  CMOs  given 
that  VA  mortgages  are  assumable,  and 
therefore  less  subject  to  prepayment 
risk.  Moreover,  the  structures  of  the  VA 
REMICs  so  far  issued  and  on  deposit  at 
PTC  have  not  been  particularly 
complicated. 

Another  concern  raised  by  the 
proposed  methodology  relates  to  the 
prepayment  projections  on  which  it 
relies.  The  prepayment  projections 
volunteered  by  twelve  firms  are 
averaged,  but  whether  such  quotes  are 
executable  is  not  considered.  This  may 
affect  the  accuracy  of  the  prepayment 
speeds  used  to  arrive  at  a  market  price 
for  CMOs.  Without  accurate  prepayment 
data,  the  predicted  price  mi^t  lag 
behind  the  market’s  true  price  by  up  to 
30-45  days,  when  each  agency  issuing 
mortgage  pass-through  securities 
releases  the  actual  prepayment  factors  27 
and  settlement  occurs.  The  interest  rate 
volatilities  of  the  underlying  Treasuries 
from  which  the  CMOs  are  priced  can 
change  50-75  basis  points  over  the 
course  of  30-45  days.  In  part  to  address 
this  concern,  PTC  has  determined  to  use 
fifty  basis  points  for  purposes  of 
running  the  stress  test  to  establish 

margin.28 

The  Commission  believes  that  in 
granting  PTC  temporary  approval  of  its 
CMO  pricing  methodology  until  April 
30, 1995,  PTC  will  be  afforded  an 
opportunity  to  gain  experience  with  its 
methodology.  In  addition,  the  temporary 
approval  period  will  allow  PTC  to  take 
steps  to  address  any  concerns  which 
exist  with  respect  to  its  methodology.  29 


22  A  factor  represents  the  fractional  share  of  the 
original  principal  that  remains  in  a  given  pool  of 
mortgages  comprising  a  mortgage  pass-through 
security  (e.g.,  a  factor  of  .7  indicates  that  70%  of 
a  pool's  principal  remains). 

28  See  letter  horn  Leopold  S.  Rassnick,  dated 
March  21, 1994,  supra  note  5. 

29 PTC  has  represented  that  it  will  provide  the 
following  infornnation  to  the  Commission  prior  to 
the  expiration  of  the  temporary  approval  period; 

(1)  PTC  will  explain  what  criteria  it  uses  in 
identifying  certain  CMO  tranches  as  more  volatile 
and/or  risky  than  other  tranches.  PTC  will 
recalculate  margin  for  any  tranche  whenever  the 
Treasury  yield  curve  has  changed  by  100  basis 
points  from  the  time  of  original  issue  or  last 
recalculation;  however,  until  it  establishes  clear 
standards,  PTC  will  reevaluate  margins  for  all 
tranches  at  least  twice  a  year,  in  addition  to 
reevaluating  selected  tranches  quarterly; 

(2)  PTC  will  consider  using  a  model  other  than 
its  present  modelling  vendor  to  conduct  the  stress 
test  (or  sen'e  as  the  present  vendor’s  back  up),  as 
opposed  to  relying  on  a  single  vendor  both  for  the 
stress  test  and  as  a  source  of  daily  pricing; 

(3)  PTC  will  address  the  treatment  of  non-par 
issuances,  which  tend  to  be  more  sensitive  to 
changes  in  interest  rates  than  other  CMOs; 

(4)  PTC  will  explain  the  method  by  which  its 
present  modelling  source  aligns  a  CMO  with  a 
referenced  Treasury  maturity;  and 

(5)  PTC  has  stated  its  intention'  to  modify  its 
systems  software  to  make  automated  price 


The  Commission  believes  that 
granting  PTC  temporary  approval  of  its 
proposal  for  one  year  should  allow  it 
sufficient  time  to  address  the  issues 
raised  above.  PTC’s  current  CMO 
margining  methodology  should  help 
ensure  that  CMO  margins  will  be 
established  that  take  into  account  the 
unique  characteristics  of  each  CMO 
tranche,  and  that  PTC’s  reliance  on  a 
daily  pricing  source  will  provide  it  with 
timely  price  information.  The  resulting 
margins  will  afford  PTC  protection 
should  it  be  necessary  for  PTC  to  borrow 
against  or  liquidate  these  assets. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  PTC’s  proposal  is 
consistent  with  section  17A  of  the  Act. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act, 3°  that  PTC’s 
proposed  rule  change  (SR-PTC-92-16) 
be,  and  hereby  is,  approved  on  a 
temporary  basis  until  April  30, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-11341  Filed  5-10-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 
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Merrill  Lynch  KECALP  Growth 
Investments  L.P.  1983,  etal.; 
Application 

May  5, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemptive  Order  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Merrill  Lynch  KECALP 
Growth  Investments  L.P.  1983,  Merrill 
Lynch  KECALP  L.P.  1984,  Merrill  Lynch 
KECALP  L.P.  1986,  Merrill  Lynch 
KECALP  L.P.  1987,  Merrill  Lynch 
KECALP  L.P.  1989,  Merrill  Lynch 
KECALP  L.P.  1991  (The 
“Partnerships”),  KECALP  Inc.  (the 
“General  Partner”),  Merrill  Lynch  &  Co., 
Inc.  (“ML  &  Co.”). 

RELEVANT  1940  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(b)  of  the 
Act  and  rule  17d-l  thereunder  to  permit 
certain  transactions  otherwise 


comparisons  possible,  and  PTC  will  expedite  the 
automation  of  its  comparison  of  predicted  versus 
actual  CMO  transation  price  data. 

See  letter  from  Leopold  S.  Rassnick,  Vice 
President,  General  Counsel,  and  Secretary,  PTC,  to 
Francois  Mazur,  Staff  Attorney,  Division, 
Commission,  dated  May  3, 1994. 

3015  U.S.C.  78s(b)(2). 
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prohibited  by  section  17(d)  of  the  Act 
and  rule  17d-l.  The  requested  order 
would  amend  a  prior  order. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Partnerships  to  make  certain  joint 
investments  with  ML  &  Co.  or  an 
affiliate  of  ML  &  Co.  and  to  co-invest 
with  certain  limited  partnerships  in 
which  ML  &  Co.  is  an  investor. 

FILING  DATE:  The  application  was  filed 
on  October  9, 1993.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^e  SEC  by  5:30  p.m.  on 
May  31, 1994,  and  should  be 
accompanied  by  proof  of  service  for 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  E)C  20549. 
Applicants,  South  Tower.  World 
Financial  Center,  225  Liberty  Street, 

New  York,  New  York  10080-6123. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  of  the  Partnerships  is  a  closed- 
end  management  investment  company. 
Each  Partnership  also  is  an  “employees’ 
securities  company,’’  as  defined  in 
section  2(a)(13)  of  the  Act,  emd  is 
exempt  from  certain  provisions  of  the 
Act  pursuant  to  a  prior  order  of  the  SEC 
(the  “KECALP  Order’’).'  Partnership 
interests  in  the  Partnerships  were 
offered  exclusively  to  Certain  employees 
of  ML  &  Co.  and  its  subsidiaries  and  to 


>  Investment  Company  Act  Release  Nos.  12290 
(Mar.  11, 1982)  (notice)  and  12363  (Apr.  8. 1982) 
(order). 


non-employee  directors  of  ML  &  Co. 
Applicants  request  that  any  reUef 
relating  to  the  present  application  be 
extended  to  partnerships  commencing 
operations  in  the  future  that  operate 
under  the  terms  of  the  KECALP  Order. 
These  partnerships  are  also  referred  to 
as  the  “Partnerships.” 

2.  ML  &  Co.  is  a  diversified  financial 
services  holding  company.  The  General 
Partner,  a  registered  investment  adviser, 
is  an  indirect,  wholly-owned  subsidiary 
of  ML  &  Co.  and  acts  as  the  general 
partner  of  the  Partnerships.  All 
investments  and  dispositions  of 
investments  by  each  Partnership  are 
approved  by  the  board  of  directors  of 
the  General  Partner. 

3.  Applicants  request  an  amendment 
to  the  KECALP  Order  to  permit  the 
Partnerships  to  co-invest  with 
“Affiliated  Co-investors,”  defined  as: 
Limited  partnerships  or  other 
investment  vehicles  that  (a)  are  not 
sponsored  or  managed  by  ML  &  Co.  or 
one  of  its  affiliates;  (b)  are  an  “affiliated 
person”  of  ML  &  Co.  or  one  of  its 
affiliates  by  virtue  of  the  ownership  by 
ML  &  Co.  or  its  affiliate  of  5%  or  more 
of  the  voting  securities  or  partnership 
interests  in  such  entity:  and  (c)  are  not 
controlled  by  ML  &  Co.  or  one  of  its 
affiliates  (within  the  meaning  of  section 
2(a)(9)  of  the  Act). 

4.  'liie  requested  amendment  also 
would  permit  ML  &  (Do.  or  its  affiliates 
to  participate  in  co-investments  with  a 
Partnership  and  an  Affiliated  (Do- 
investor  may  make  additional 
investment  opportunities  available  to  its 
security  holders,  which  would  include 
ML  &  (Do.  or  an  affiliate. 

5.  'The  Kecalp  Order  approves  certain 
transactions  in  accordance  with  rule 
17d-l.  Specifically,  the  Partnerships 
may  invest  in  (a)  any  other  partnerships 
or  investment  vehicles  which  are 
sponsored  or  managed  by  ML  &  (Do.  or 
its  affiliates  or  (b)  investments  in  which 
a  partnership  described  in  clause  (a)  is 
a  participant  or  plans  to  become  a 
participant  and  which  would  not  be 
prohibited  investments  except  that  ML 
&  Co.  or  any  of  its  subsidiaries,  or  one 
or  more  officers,  directors,  or  employees 
of  the  (Deneral  Partner,  have  a 
partnership  interest  in  or  compensation 
arrangement  with  such  partnership. 
Since  the  Affiliated  Co-investors  are  not, 
by  definition,  sponsored  or  managed  by 
ML  &  (Do.  or  its  affiliates,  co-investments 
by  the  Partnerships  with  the  Affiliated 
Co-investors  are  not  permitted  imdcr  the 
terms  of  the  Kecalp  Order. 

6.  Employees  ofML  &  (Do.  and  its 
subsidiaries  must  meet  the  suitability 
standards  of  a  Partnership  in  order  to  be 
eligible  to  purchase  units  in  a 
Partnership.  In  addition,  the 


Partnerships’  prospectuses  have  stated 
prominently  that  the  units  are 
speculative  and  are  not  a  suitable 
investment  for  all  qualified  investors. 
Partnership  interests  in  Partnerships 
formed  after  1991  will  not  be  offered  to 
employees  who  earned,  or  whose 
annualized  salary  was,  less  than  $75,000 
with  respect  to  the  calendar  year 
preceding  the  offering  of  such 
Partnership.  In  addition,  no  employee 
meeting  the  salary  requirement  will  be 
permitted  to  invest  more  than  15%  of 
his  or  her  cash  compensation  from  ML 
&  (Do.  or  its  subsidiaries  in  any 
Partnership  unless  such  employee  is  an 
"accredited  investor,”  as  defined  in  rule 
501(a)  promulgated  under  the  Securities 
Act  of  1933,  as  amended. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order  under 
sections  6(b)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder  to  permit  the 
Partnerships  to  co-invest  with  the 
Affiliated  (Do-investors.  Section  6(b) 
provides  that  the  SEC  shall,  upon 
application,  exempt  any  employees’ 
securities  company  from  the  provisions 
of  the  Act  if  and  to  the  extent  that  the 
exemption  is  consistent  with  the 
protection  of  investors.  Section  17(d)  of 
the  Act  and  rule  17d-l  thereunder 
prohibit  an  affiliated  person  of  an 
investment  company,' acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  Joint 
arrangement  in  which  the  investment 
company  participates. 

2.  ML  &  Co.  and  its  affiliates  (as  such 
term  is  defined  in  the  Act)  may  be 
deemed  to  be  affiliated  persons  of  the 
(Deneral  Partner  under  the  Act.  The 
(Deneral  Partner  is  an  affiliated  person  of 
the  Partnerships  within  the  meaning  of 
the  Act.  As  a  result,  joint  investments  by 
any  Partnership  with  ML  A  Co.  or  an 
affiliate  of  ML  &  Co.  may  be  subject  to 
section  17(d),  In  addition,  a  co¬ 
investment  by  a  Partnership  with  an 
Affiliated  Co-investor  maybe  subject  to 
section  17(d)  to  the  extent  the  Affiliated 
Co-investors  is  an  affiliated  person  of 
ML&(Do. 

3.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d). 
Applicants  represent  that  the  General 
Partner  and  its  affiliates  are  concerned 
with  the  relationship  among  themselves 
and  the  key  employees  and  directors  ■ 
who  invest  in  the  Partnerships  and  that 
the  Partnerships  were  organized  by  ML 
&  (Do.  to  generate  and  maintain 
goodwill.  In  addition,  the  limited 
partners  of  the  Partnerships  have  been 
informed  of  the  possible  Partnerships’ 
dealing  with  ML  &  (Do.  and  its  affiliates 
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and  as  professionals  employed  in 
financial  services  businesses,  tbe 
limited  partners  are  able  to  evaluate  the 
risks  associated  with  those  dealings. 
Applicants  submit  that  the  composition 
and  operation  of  the  board  of  directors 
of  the  General  Partner  also  will  mitigate 
any  potential  for  disadvantageous 
treatment  of  the  Partnerships.  The  hoard 
is  comprised  principally  of  individuals 
representing  senior  management  of  a 
diverse  group  of  subsidiaries  of  ML  & 

Co.  who  are  selected  on  tlie  basis  of 
their  substantive  area  of  expertise. 
Accordingly,  applicants  believe  that  the 
terms  of  the  relief  requested  are 
consistent  with  the  standards  in  section 
6(b)  of  the  Act  and  rule  17d-l. 

Applicants*  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  (a)  To  the  extent  that  a  Partnership 
has  funds  available  for  investment,  the 
board  of  directors  of  the  General  Partner 
will  review,  among  other  investments, 
co-investments  with  Affiliated  Co¬ 
investors  that  may  be  brought  to  the 
attention  of  the  General  Partner.  The 
board  of  directors  of  the  General  Partner 
will  make  a  determination  as  to  whether 
each  particular  investment  meets 
applicable  investment  criteria  and  is 
consistent  with  the  existing  composition 
of  the  Partnership’s  portfolio  in  terms  of 
diversification  of  investments. 

(b)  The  General  Partner  will  commit 
to  a  co-investment  with  an  Affiliated 
Co-investor  only  if  the  board  of  directors 
of  the  General  Partner,  by  a  majority 
vote  at  a  properly  called  and  held 
meeting  of  the  board  of  directors  prior 
to  making  the  investment,  concludes, 
after  consideration  of  all  information 
deemed  relevant,  that: 

(i)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  limited 
partners  of  the  Partnership  and  do  not 
involve  overreaching  of  the  Partnership 
or  such  partners  on  the  part  of  any 
person  concerned; 

(ii)  The  transaction  is  consistent  with 
the  interests  of  the  limited  partners  of 
the  Partnership  and  is  consistent  with 
the  Partnership’s  investment  objectives 
and  policies  6is  recited  in  filings  made 
by  the  Partnership  under  the  Securities 
Act  of  1933,  as  amended,  its  registration 
statement,  and  reports  to  its  limited 
partners;  and 

(iii)  The  Investment  by  an  Affiliated 
Co-Investor,  or,  as  permitted  by  these 
terms,  ML  &  Co.  or  an  affiliate  thereof, 
in  such  transaction  would  not 
disadvantage  the  Partnership  in  the 
making  of  its  investment,  maintaining 
its  investment  position,  or  disposing  of 


the  investment  and  will  be  made  on  the 
same  basis  as  the  Affiliated  Co-investors 
and  ML  &  Co.  or  any  of  its  affiliates. 

2.  Purchases  of  an  investment 
pursuant  to  these  conditions  in  a 
transaction  in  which  ML  &  Co.  or  an 
affiliate  is  a  participant  shall  consist  of 
a  class  of  securities  also  acquired  by  ML 
&  Co.  and/or  its  affiliate  on  the  same 
terms  (excluding  terms  as  to  aggregate 
purchase  price,  but  including  terms  as 
to  registration  rights,  if  any,  and  other 
rights  provided  to  the  purchasers  of 
such  investments).  Investments  made 
pursuant  to  the  order  by  a  Partnership 
with  an  Affiliated  Co-investor  or  with 
ML  &  Co.  or  one  of  its  affiliates  will  be 
acquired  by  the  partnership  on  the  same 
settlement  date  as  acquired  by  the 
Affiliated  Co-investor  and  ML  &  Co.  or 
its  affiliates. 

3.  No  investment  will  be  made  by  a 
Partnership  in  any  entity  in  which  any 
other  Partnership,  ML  &  Co.,  or  any 
subsidiary  thereof  (such  three  categories 
being  referred  to  as  “Affiliates”  for  this 
condition)  has  previously  acquired  an 
interest,  provided  that  this  prohibition 
shall  not  be  applicable  to  (a)  any 
investment  specifically  permitted  by 
any  other  order  of  the  SEC,  (b)  any 
investment  in  a  publicly-traded  security 
that  is  permissible  under  the  Act  or  the 
rules  thereunder,  (c)  any  investment  in 
an  entity  in  which  one  or  more 
Affiliates  have  a  prior  investment  if  the 
securities  offered  are  of  the  same  or 
senior  class  of  securities  held  by  each 
such  Affiliate  and  each  such  Affiliate 
invests  in  the  subsequent  offering  on  the 
same  terms  as  a  Partnership  which  does 
not  have  a  prior  investment  in  that 
entity,  or  (d)  any  investment  by  a 
Partnership  in  an  entity  in  which  an 
Affiliate  has  made  a  prior  investment,  if 
an  institutional  investor  with  total 
assets  of  at  least  $100  million  that  is  not 
an  affiliated  person  of  the  Partnership 
makes  an  initial  investment  with  the 
Partnership  on  the  same  terms  as  the 
Partnership  making  its  initial 
investment  in  that  entity. 

4.  If  ML  &  Co.  or  one  of  its  affiliates 
elects  to  sell,  exchange,  or  otherwise 
dispose  of  an  investment  acquired 
pursuant  to  these  terms  that  also  is  held 
by  one  or  more  of  the  Partnerships, 
notice  of  the  proposed  disposition  will 
be  given  to  the  Partnership  at  the 
earliest  practical  time  and  the 


2  For  purposes  of  conditions  4  and  5,  the  term 
“afniiate”  of  ML  &  Co.  refers  to  direct  and  indirect 
wholly  owned  subsidiaries  of  ML  ft  Co.  and  to  other 
entities  with  respect  to  which  ML  ft  Co.  or  any  such 
subsidiary  is  authorized  to  cause  such  entity  to 
provide  the  opportunity  for  a  Partnership  to 
participate  in  the  sale  of  an  investment  with  such 
entity  as  contemplated  by  condition  4  or  a  purchase 
of  a  follow-on  investment  as  contemplated  by¬ 
condition  5. 


Partnership  will  be  given  the 
opportunity  to  participate  in  such 
disposition  on  a  proportionate  basis  on 
the  same  terms  as  those  applicable  to 
ML  &  Co.  or  such  affiliate.  Each 
Partnership  will  participate  in  such 
disposition  if  such  action  is  determined 
by  a  majority  vote  at  a  properly  called 
and  held  meeting  of  the  board  of 
directors  of  the  General  Partner  to  be  in 
the  best  interests  of  the  Partnership. 

Each  Partnership  will  bear  its  own 
expenses  associated  with  the 
disposition  of  such  an  investment. 

5.  If  the  board  of  directors  of  the 
General  Partner,  with  respect  to  a 
Partnership,  or  ML  &  Co.  or  one  of  its 
affiliates  determines  to  make  a  “follow- 
on”  investment  (i.e.,  an  additional 
investment  in  the  same  entity)  in  a 
particular  portfolio  company  whose 
securities  are  held  by  an  Affiliated  Co¬ 
investor  or  to  exercise  warrants  or  other 
rights  to  purchase  securities  of  such  an 
issuer,  notice  of  such  transaction  will  be 
provided  to  each  Partnership  owning 
securities  of  such  issuer  at  the  earliest 
practical  time.  Each  Partnership  owning 
securities  in  an  issuer  in  which  the 
opportunity  to  make  follow-on 
investments  becomes  available  will 
participate  in  such  a  follow-on 
investment  if  the  board  of  directors  of 
the  General  Partner  determines,  in  the 
manner  required  by  these  conditions, 
that  such  action  is  in  the  best  interests 
of  such  Partnership.  The  acquisition  of 
follow-on  investments  as  permitted  by 
this  condition  will  be  subject  to  the 
other  conditions  set  forth  in  the 
application. 

6.  The  board  of  directors  of  the 
General  Partner  will  review  quarterly  all 
information  concerning  co-investment 
transactions  by  the  Partnerships  with 
Affiliated  Co-investors  to  determine 
whether  all  such  investments  made 
during  the  preceding  quarter  complied 
with  the  conditions  set  forth  above. 

7.  At  least  annually,  the  General 
Partner  will  provide  to  the  Partnerships’ 
limited  partners  a  written  list  of  co¬ 
investment  transactions  by  the 
Partnerships  with  Affiliated  Co¬ 
investors. 

8.  The  General  Partner  will  maintain 
the  records  required  by  section  57(f)(3) 
of  the  Act  and  will  comply  with  the 
provisions  of  section  57(h)  of  the  Act,  as 
if  each  Partnership  were  a  business 
development  company,  all  of  which  will 
be  available  for  inspection  by  the 
limited  partners  of  each  respective 
Partnership.  All  records  referred  to  or 
required  under  these  conditions  will  bo 
available  for  inspection  by  the  SEC.  All 
such  records,  as  they  relate  to  a 
particular  Partnership,  will  be  available 
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for  review  by  limited  partners  of  that 
Partnership. 

9.  In  any  case  where  co-investments 
are  made  with  an  Affiliated  Co-investor, 
any  individual  involved  in  the 
management  of  both  the  Peutnerships 
and  the  Affiliated  Co-investor  will  not 
participate  in  the  Partnerships’ 
determination  of  whether  to  effect  any 
co-investment  transaction. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  unoer  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-11342  Filed  5-10-94;  8;45aml 
BILUNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2716] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  26, 1994, 

I  find  that  the  Counties  of  Cass, 
Champaign.  De  Witt,  Douglas,  Iroquois, 
Menard,  Sangamon  and  Vermilion  in 
the  State  of  Illinois  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  flooding  on  April  9, 
1994  and  continuing.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  June  24, 
1994,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  January 
26, 1995,  at  the  address  listed  below: 

U.S.  Small  Business  Administration.  Disaster 
Area  2  Office,  One  Baltimore  Place,  suite 
300.  Atlanta,  Georgia  30308, 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
Counties  ipay  be  filed  imtil  the  specified 
date  at  the  above  location:  Brown. 
Christian,  Coles,  Edgar,  Ford.  Kankakee. 
Logan.  Macon.  Macoupin.  Mason. 
McLean.  Montgomery,  Morgan, 
Moultrie,  Piatt,  and  ^huyler  Counties 
in  Illinois  and  Benton,  Newton, 
Vermillion  and  Warren  Counties  in  the 
State  of  Indiana. 

The  interest  rates  are; 

For  Physical  Damage:  Homeowners 
With  Credit  Available  Elsewhere — 
7.125;  Homeowners  Without  Credit 
Available  Elsewhere — 3.625;  Businesses 
With  Credit  Available  Elsewhere — 
7.125;  Businesses  and  Non-Profit 
Organizations  Without  Credit  Available 
Elsewhere — 4.000;  Others  (Including 
Non-Profit  Organizations)  With  Credit 
Available  Elsewhere — 7.125. 

For  Economic  Injury.  Businesses  and 
Small  Agricultural  Cooperatives 


Without  Credit  Available  Elsewhere — 
4.000. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271606  and  for 
economic  injury  the  numbers  are 
825400  for  Illinois  and  825500  for 
Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  49002  and  59008). 

Dated;  May  4, 1994. 

Bernard  Kulik, 

Assistarit  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-11298  Filed  5-10-94;  8:45  am) 
BILLMO  CODE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2717) 

North  Carolina;  (with  contiguous 
counties  in  South  Carolina) 

Declaration  of  Disaster  Loan  Area 

Cleveland  Coimty  and  the  contiguous 
countries  of  Burke.  Catawba,  Gaston, 
Lincoln,  and  Rutherford  in  the  State  of 
North  Carolina  and  Cherokee  and  York 
Counties  in  the  State  of  South  Carolina 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  and 
tornadoes  which  occurred  March  27 
through  29. 1994.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  July  5, 1994  and 
for  economic  injury  imtU  the  close  of 
business  on  February  3, 1995  at  the 
address  listed  below: 

U.S.  Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place,  suite 
300.  Atlanta.  GA  30308. 

or  other  locally  announced  locations. 

The  interest  rates  are: 

For  Physical  Damages:  Homeowners 
With  Credit  Available  Elsewhere — 7.250 
percent;  Homeowners  Without  Credit 
Available  Elsewhere — 3,625  percent; 
Business  With  Credit  Available 
Elsewhere — 7.700  percent;  Business  and 
Non-Profit  Organizations  Without  Credit 
Available  Elsewhere — 4.000  percent; 
Others  (Including  Non-Profit 
Organizations)  With  Credit  Available 
Elsewhere — 7.125  percent; 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Cooperatives 
Without  Credit  Available  Elsewhere — 
4.000  percent. 

The  number  assigned  to  this  disaster 
for  the  State  of  North  Carolina  are 
271706  for  physical  damage  and  825600 
for  economic  injury,  and  in  South 
Carolina  the  numbers  are  271806  and 
825700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008 


Dated:  May  3. 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-11297  Filed  5-10-94;  8:45  ami 
BILLING  CODE  B02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2714] 

Oklahoma;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  April  21, 1994, 

1  find  that  Ottawa  County  constitutes  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  April  14, 1994  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  June  21, 1994,  and 
for  loans  for  economic  injury  imtil  the 
close  of  business  on  January  23, 1995  at 
the  address  listed  below: 

U.S.  Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  suite  102,  Fort  Worth,  Texas 
76155. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Craig  and 
Delaware  Counties  in  the  State  of 
Oklahoma;  Cherokee  County  in  the  State 
of  Kansas;  and  McDonald  and  Newton 
Counties  in  the  State  of  Missouri. 

The  interest  rates  are: 

For  Physical  Damage:  Homeowners 
With  Credit  Available  Elsewhere — 
7.125%;  Homeowners  Without  Credit 
Available  Elsewhere — 3.625%; 
Businesses  With  Credit  Available 
Elsewhere — 7.125%;  Businesses  and 
Non-Profit  Organizations  Without  Credit 
Available  Elsewhere— 4.000%;  Others 
(Including  Non-Profit  Organizations) 
With  Credit  Available  Elsewhere — 
7.125%. 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Qwperatives 
Without  Credit  Available  Elsewhere — 
4.000%. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271406  and  for 
economic  injury  the  numbers  are 
825000  for  Oklahoma,  825100  for 
Kansas,  and  825200  for  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated;  May  4. 1994. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-11299  Filed  5-10-94;  8:45  am) 
BtLLMQ  CODE  802S-01-M 
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CDecia ration  of  Disaster  Loan  Area  #2712] 

Tennessee;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  April  14, 1994 
ar.d  an  amendment  on  April  21,1  find 
that  the  Counties  of  Blount,  Bradley. 
Hamblen,  Hamilton,  Jefferson,  Monroe. 
Polk,  Sevier  and  Unicoi  in  the  State  of 
Tennessee  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  extensive 
rainfall  and  flash  flooding  which 
occurred  March  25  through  April  3, 

1994.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  June  13. 1994,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  January  17,  1995. 
at  the  address  Listed  below; 

U  S.  Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place,  suite 
too.  Atlanta,  Georgia  30308. 

cr  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
Ixated  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  loc-ation:  Bledsoe, 
Bradley,  Carter,  Cocke,  Grainger. 

C.T?ene,  Haw’kins,  Jefferson.  Knox, 
Loudon.  Marion,  McMinn,  Meigs. 
Monroe,  Rhea.  Sequatchie  and 
U'ashington  in  the  State  of  Tennessee; 
Catoosa,  Fannin.  Murray,  Walker  and 
Whitfield  in  the  State  of  Georgia;  and 
Cherokee,  Graham,  Haywood,  Madison, 
Mitchell,  Swain  and  Yancey  in  the  State 
cf  North  Carolina. 

The  interest  rates  are: 

For  Physical  Damage:  Homeowners 
With  Credit  Available  Elsewhere — 7.250 
percent;  Homeowners  Without  Credit 
Available  Elsewhere — 3.625  percent; 
Business  With  Credit  Available 
Elsewhere — 7.900  percent;  Businesses 
and  Non-Profit  Organizations  Without 
Credit  Available  Elsewhere — 4.000 
percent:  Others  (Including  Non-Profit 
Organizations)  With  Credit  Available 
Elsewhere — 7.125  percent. 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Cooperatives 
Without  Credit  Available  Elsewhere — 
4.000  percent. 

The  number  assigned  to  this  disaster 
for  physical  damage  is  271206  and  for 
economic  injury  the  numbers  are 
824600  for  Tennessee.  822100  for 
Georgia,  and  824700  for  North  Carolina. 
(Catalog  of  Federal  Domestic  Assistance 
Progra.m  Nos.  59002  and  59008). 


Dated;  May  3. 1994. 

Bernard  Kuilk, 

Assistant  Administmtor  for  Disaster 
Assistance. 

IFR  Doc.  94-11301  Filed  5-10-94;  8:45  am) 
BILUNQ  COO£  BC2S-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2000] 

Finding  of  No  Significant  impact:  MG 
Industries,  Inc.,  pipeline  at  Otay  Mesa, 
CA 

AGENCY:  Department  of  State. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  amend  MG  Industries 
pennit  to  authorize  installation  of  a 
third  pipeline  in  the  existing  right  of 
way  across  the  U.S.-Mexico  border  in 
San  Diego  County,  California. 

SUMMARY:  The  Department  of  State  has 
conducted  an  environmental  assessment 
of  the  proposal  to  amend  MG  Industries 
permit  authorizing  installation  of  a  third 
pipeline  to  transport  liquid  argon 
alongside  two  existing  pipelines  across 
the  U.S.-Mexico  international  boundary. 
Based  on  the  environmental  assessment 
and  after  reviewing  all  comments,  the 
Department  of  State  has  concluded  that 
amendment  of  the  existing  Presidential 
Permit  will  not  have  a  significant  effect 
on  the  human  environment. 
Consequently,  no  environmental  impact 
statement  was  prepared. 

FOR  FURTHER  INFORMATION  ON  THE 
PIPELINE  PERMIT  AMENDMENT,  CONTACT: 
Donald  E.  Grabenstetter,  Office  of  Global 
Energy,  room  3535,  Department  of  State. 
Washington,  DC,  20520,  (202)  647-4557. 
FOR  FURTHER  INFORMATION  ON  THE 
ENVIRONMENTAL  ASSESSMENT,  CONTACT: 
Evelyn  Wheeler.  Office  of  Ecology. 
Health  and  Conservation,  room  4325, 
Department  of  State,  Washington.  DC, 
20520,  (202)  647-3367. 

SUPPLEMENTARY  INFORMATION:  MG 
Industries,  Inc.,  has  applied  for  an 
amendment  to  a  Presidential  Permit 
issued  September  4.  1991  authorizing 
installation  of  a  third  pipeUne  carrying 
liquid  argon  alongside  two  existing 
pipelines  carrying  oxygen  and  nitrogen 
across  the  U.S.-Mexico  border  at  Otay 
Mesa.  California.  Argon  is  an  inert, 
colorless,  odorless  gas  that  is  a  natural 
component  of  the  earth’s  atmosphere. 
The  liquid  argon  has  been  transported 
by  tank  truck.  The  U.S.  Customs  Service 
requested  installation  of  a  pipeline  to 
facilitate  border  inspection  and  control. 


The  Department  of  State  has 
concluded  that  amendment  of  the 
permit  will  not  have  a  significant  effect 
on  the  human  environment.  This 
finding  is  based  on  an  envirorunental 
as.ses3ment  conducted  by  the 
Department  of  State. 

The  proposed  installation  of  a  new 
pipeline  will  require  no  new 
construction.  The  lid  of  the  existing 
concrete  duct  containing  tw'o  existing 
pipelines  will  be  lifted  and  the  third 
(two  inch)  pipeline  installed.  The 
material  to  be  conveyed  in  the  new 
pipeline,  liquid  argon,  is  an  inert, 
colorless,  odorless  gas  that  is  a  naturally 
occurring  component  of  the  atmosphere. 
Thus,  any  release  of  the  argon  would 
have  no  environmental  consequence. 

Dated;  April  27,  1994. 

Joan  E.  Spero, 

Under  Secretary  of  State  for  Economic  and 
Agricultural  Affairs. 

(FR  Doc.  94-11460  Filed  5-10-94;  8:45  ami 
BILUNC  COO€  4719-07-M 


Office  of  Defense  Trade  Controls 

[Public  Notice  2001] 

Reinstatement  of  Export/Retranster 
Privileges  Pursuant  to  Section  38(g)(4) 
of  the  Arms  Export  Control  Act 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
persons  who  had  export/retransfer 
privileges  reinstated  pursuant  to  section 
38(g)(4)  of  the  Arms  Export  Control  Act, 
(the  AECA).  (22  U.S.C.  2778(g)(4))  and 
section  127.11(b)  (formerly  section 
127.10(b))  of  the  International  Traffic  in 
Arms  Regulations,  (the  ITAR],  (22  CFR 
parts  120-130)  during  the  period  from 
1987  through  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant  Jr.,  Chief,  Compliance 
Enforcement  Branch.  Compliance 
Division.  Office  of  Defense  Trade 
Controls.  Bureau  of  Political-Military 
Affairs,  Department  of  State  (703-875- 
6650). 

SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  AECA  and  section 
127.11(a)  of  the  ITAR  prohibit  the 
issuance  of  export  licenses  or  other 
approvals  to  a  person,  or  any  party  to 
the  export,  who  has  been  convict^  of 
violating  certain  U.S.  criminal  statutes 
enumerated  at  section  38(g)(1)  of  the 
AECA  and  section  120.27  of  the  ITAR. 
The  term  “person”  means  a  natural 
person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization,  or  group,  including 
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governmental  entities.  The  term  “party 
to  the  export”  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
freight  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported. 

The  statute  permits  export/retransfer 
privileges  to  be  reinstated  on  a  case-by¬ 
case  basis  after  consultation  with  the 
Departments  of  Treasury  and  Justice, 
after  a  thorough  review  of  the 
circumstances  surrounding  the 
conviction  or  ineligibility  to  export,  and 
a  finding  that  appropriate  steps  have 
been  taken  to  mitigate  any  law 
enforcement  concerns  and  ensure  future 
compliance. 

In  accordance  with  these  authorities 
the  following  persons  had  export/ 
retransfer  privileges  reinstated  pursuant 
to  section  38(g)(4)  of  the  AECA  and 
section  127.11(b)  of  the  ITAR.  The 
reinstatements  occurred  between 
December  22, 1987  and  April  15, 1993: 

1.  American  Aviation  Parts  and  Service 
Corporation,  Arlington,  Virginia,  effective 
September  26, 1988; 

2.  Napco  Inc.,  Terryville,  Connecticut, 
subsidiary  of  Thermo  Electron  Corp., 
effective  October  11, 1988; 

3.  Environmental  Tectonics  Corp., 
Southhampton,  Pennsylvania,  effective  April 
21, 1989; 

4.  Napco  International  Inc.,  Hopkins, 
Minnesota,  Venturian  Corp.  parent  company, 
effective  August  1, 1989; 

5.  Olin  Corp.,  East  Alton,  Illinois,  effective 
January  4, 1990; 

6.  Elder  Industries,  Inc.,  Newport  Beach, 
California,  effective  October  1, 1990; 

7.  Charlotte  Aircraft  Corp.,  Charlotte,  North 
Carolina,  effective  January  4, 1992; 

8.  Technical  Service  International,  Miami, 
Florida,  effectiv'e  January  9, 1992; 

9.  Mr.  Clifford  Kapel,  Technical  Service 
International,  Miami,  Florida,  effective 
January  9, 1992; 

10.  Mr.  George  McArthur  Posey,  Newport 
Aeronautical  Sales,  Costa  Mesa,  California, 
effective  April  3,  1992;  and 

11.  Forway  Industries,  Woodbury,  New 
York,  effective  June  15, 1993. 

The  effect  of  this  notice  is  to  inform 
the  public  that  these  persons  are  eligible 
once  again  to  participate  in  the  export 
or  transfer  of  defense  articles  or  defense 
services  subject  to  section  38  of  the 
AECA  and  the  ITAR. 

Dated:  April  28,  1994. 

William  B.  Robinson, 

Director,  Office  of  Defense  Trade  Controls, 
Department  of  State. 

[FR  Doc.  94-11459  Filed  5-10-94;  8:45  am) 
BILLING  CODE  47t0-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Central  Florida 
Regional  Airport  Sanford,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  future 
noise  exposure  map  submitted  by  the 
Sanford  Airport  Authority,  Sanford, 
Florida  for  The  Central  Florida  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  The  Central 
Florida  Regional  Airport  under  part  150 
in  conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
October  16,  1994.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  the 
associated  existing  noise  exposure  map 
submitted  under  14  CFR  part  150  for 
The  Central  Florida  Regional  Airport 
was  in  compliance  with  applicable 
requirements  effective  September  16, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  revised 
future  noise  exposure  map  and  of  the 
start  of  its  review  of  the  associated  noise 
compatibility  program  is  April  19, 1994. 
The  public  comment  period  ends  June 
18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-5397,  (407)  648-6583.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  The  notice 
announces  that  the  FAA  finds  that  the 
revised  future  noise  exposure  map 
submitted  for  The  Central  Florida 
Regional  Airport  is  in  compliance  with 
applicable  requirements  of  part  150, 
effective  April  19,  1994.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  October  16,  1994.  This 
notice  also  announces  the  availability  of 


this  program  for  public  review'  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Sanford  Airport  Authority, 
Sanford,  Florida,  submitted  to  the  FAA 
on  March  8, 1994,  a  revised  future  noise 
exposure  map,  descriptions  and  other 
documentation  which  were  produced 
during  the  Central  Florida  Regional 
Airport  FAR  part  150  Study  conducted 
between  September,  1992  and  February, 
1994.  It  was  requested  that  the  FAA 
review  this  material  as  the  future  noise 
exposure  map,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  revised  future  noise  exposure  map 
and  related  descriptions  submitted  by 
the  Sanford  Airport  Authority,  Sanford, 
Florida.  The  specific  map  under 
consideration  is  "Future  (1998)  DNL 
Noise  Contours  With  Recommended 
Controls”  in  the  submission.  The  FAA 
has  determined  that  this  map  for  The 
Central  Florida  Regional  Airport  is  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  April  19,  1994.  FAA’s 
determination  on  an  airport  operator’s 
noise  exposure  maps  is  limited  to  a 
funding  that  the  maps  w’ere  developed 
in  accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant’s 
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data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  The 
Central  Florida  Regional  Airport,  also 
effective  on  April  19,  1994.  Preliminary 
review'  of  the  submitted  material 
indicated  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  16, 

1994. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonable 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  program  with  specific 
reference  to  these  factors.  All 
Comments,  other  than  those  properly 
addressed  to  local  land  use  authorities. 


will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive,  suite  130  Orlando,  Florida  32827- 
5397. 

Sanford  Airport  Authority,  Central  Florida 
Regional  Airport,  2735  Mellonville 
Avenue,  Sanford,  FL  32772-0818. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  WFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  April  19, 1994. 
W.  Dean  Stringer, 

Assistant  Manager.  Orlando  Airports  District 
Office. 

(FR  Doc.  94-11408  Filed  5-10-94;  8:45  ami 
BILUNQ  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Davidson  County,  TN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  w'ill  be 
prepared  for  a  proposed  project  in 
Nashville  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wright  B.  Aldridge,  Jr..  Plaiming, 
Environment  and  Research  Engineer, 
Federal  Highway  Administration,  249 
Cumberland  Bend  Drive,  Nashville,  TN 
37228:  Telephone  (615)  736-7106. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Tennessee  Department  of 
Transportation  and  the  City  of  Nashville 
will  prepare  an  environmental  impact* 
statement  (EIS)  on  a  proposal  to 
improve  access  through  the  Nashville 
Central  Business  District,  extending 
from  Interstate  Route  (1—40)  and 
Demonbreun  Street  to  Interstate  Routes 
24/65  (1-24/65)  and  Shelby  Avenue  in 
Nashville,  Tennessee.  The  proposed 
improvement  would  primarily  use 
existing  streets  and  would  include  the 
reconstruction  of  existing  or 
construction  of  new  structures  over  both 
the  CSX  Railroad  and  the  Cumberland 
River,  replacing  the  existing 
Demonbreun  Street  Viaduct  and  the 
Shelby  Avenue  Bridge,  depending  upon 
the  choice  of  proposed  alternatives. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  both 
present  and  projected  traffic  needs. 


Options  under  consideration  include 
(1)  widening  the  existing  corridor  which 
includes  the  Demonbreun  Street 
Viaduct.  Demonbreun  Street  and  the 
Shelby  Avenue  Bridge,  and  (2)  utilizing 
other  corridors  south  of  the  existing 
alignment  and  constructing  new 
structures  over  the  River  and  Rialroad. 

A  total  of  four  build  alternatives  are 
being  considered. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
appropriate  federal,  state  and  local 
agencies  on  April  12. 1994.  A  public 
meeting  soliciting  comments  on  the 
included  alternatives  was  held  on 
March  3, 1994.  A  public  hearing  w'ill  be 
held  at  a  future  date.  Public  notice  will 
be  given  of  the  time  and  place  of  this 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  These  activities  are  providing 
input  regarding  the  scope  of  the  EIS. 

To  ensure  that  the  full  range  of  issues 
to  this  proposed  action  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  suggestions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalogue  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research,  Planning 
and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  state 
and  local  clearinghouse  review  of 
federal  and  federally  assisted  programs 
and  projects  apply  to  this  program.) 

Issued  on:  April  25, 1994. 

Wright  B.  Aldridge.  )r.. 

Planning.  Environment  and  Research 
Engineer,  Tennessee  Division,  Nashville. 
Tennessee. 

(FR  Doc.  94-11316  Filed  5-10-94;  8:45  am! 
BILUNC  CODE  4810-22-M 

Fctderal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  title  49  CFR 
§§  211.9  and  211.41,  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The  petition 
is  described  below,  including  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
petitioner’s  arguments  in  favor  of  relief. 

Canadian  National  Railway  Company 
(CN) 

Since  the  turn  of  the  century.  CN  and 
its  predecessor  has  operated  trains  over 
its  Sprague  Subdivision  between 
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Winnipeg,  Manitoba  and  Thunder  Bay, 
Ontario,  a  distance  of  433  miles. 
Approximately  44  miles  of  this  trackage 
traverses  the  State  of  Minnesota 
between  International  Boundary  and 
Rainy  River.  A  minimum  of  12  CN 
trains  per  day  operate  between 
Winnipeg  and  Thunder  Bay  over  this 
line  with  mainly  traffic  originating  and 
terminating  in  Canada.  CN  has  always 
considered  this  bridge  traffic  to  be  a 
Canadian  operation  and  has  operated  all 
such  trains  in  compliance  with  all 
Canadian  regulations.  Certain 
regulations  of  the  FRA  differ  from 
Canadian  regulations.  Canadian 
locomotives  and  cars  which  are  to  be 
interchanged  in  the  United  States  are 
built  or  modified  to  be  in  compliance 
with  FRA  standards  and  are  designated 
for  “International  Service”.  In  addition 
to  the  above  “bridge  trains”,  a  minimum 
of  six  daily  “International  Service” 
trains  are  operated  on  the  Sprague 
Subdivision  between  Winnipeg  and 
Duluth,  Minnesota.  The  waivers  are 
requested  for  the  “bridge  trains”  only. 
Following  are  the  individual  petitions 
involved. 

FRA  Docket  Number  RSGM-93-30 

Canadian  requirements  for  locomotive 
and  caboose  glazing  are  similar  to  those 
of  the  FRA  except  ^nada  does  not 
mandate  retrofit  of  equipment  built 
prior  to  November  19, 1982,  whereas 
FRA  requires  that  basically  all 
equipment  be  retrofitted.  The  area  of 
operation  is  remote  emd  there  have  been 
no  incidents  or  injuries  related  to 
glazing.  Locomotives  and  cabooses 
designated  for  International  Service  do 
meet  FRA  requirements.  CN  seeks  a 
waiver  for  “bridge  trains”  on  the 
Sprague  Subdivision  ft'om  the 
requirements  of  §§  223.11(c)  and 
223.13(c)  that  locomotives  and  cabooses 
be  equipped  with  FRA  certified  glazing 
by  June  30, 1984. 

FRA  Docket  Number  RSRM-93-1 

Canadian  rules  for  rear  end  markers 
allow  retroreflective  markers  as  opposed 
to  the  highly  visible  marker  light 
required  by  49  CFR  part  221.  CN  has 
approximately  720  rear  end-of-train 
telemetry  devices  with  the  reflective 
material  and  113  with  FRA  flashing  red 
markers.  The  latter  are  designated  for 
International  Service.  CN  estimates  that 
at  least  100  additional  devices  with 
lights  would  be  required  on  the  Sprague 
Subdivision  at  an  overall  cost  of  $1,800 
each.  CN  states  that  all  trains  operated 
on  the  Sprague  Subdivision  are 
governed  by  centralized  traffic  control 
(CTC)  and  train  separation  is  ensured  by 
two  separate  mechanisms.  A  Rail  Traffic 
Controller  super\'ises  the  movement  of 


all  trains,  controlling  signals  at 
junctions,  sidings,  etc.  An  automatic 
intermediate  signal  system  is  actuated 
automatically  by  the  train  within  a 
particular  block.  In  the  15  years  of 
operation  with  CTC  on  this  subdivision, 
no  rear  end  collision  has  occurred.  CN 
seeks  a  waiver  of  compliance  from  the 
requirements  part  221  for  all  “bridge 
trains”  on  the  Sprague  Subdivision. 

FRA  Docket  Number  LI-93-16 

Title  49  CFR  §  229.123  requires  that 
“each  lead  locomotive  be  equipped  with 
an  end  plate  that  extends  across  both 
rails,  a  pilot,  or  a  snowplow.”  Presently, 
95  percent  of  CN’s  locomotives  meet 
this  requirement.  To  equip  the 
remaining  50  locomotives  would  cost 
approximately  $1,000  each.  Only  rarely 
would  one  of  these  locomotives  be  in 
the  lead  on  a  train  on  the  Sprague 
Subdivision.  There  has  never  been  an 
accident  or  injury  attributable  to  these 
locomotives  on  this  subdivision.  CN 
seeks  a  waiver  of  compliance  fi’om  the 
provisions  of  49  CFR  229.123  for  all 
“bridge  trains”  on  the  Sprague 
Subdivision. 

CN  tests  and  inspects  its  locomotives 
at  least  once  every  3  months  as  required 
by  Canadian  Transport  Board  Order  O- 
21  and  the  results  are  documented  on  a 
form,  one  copy  of  which  is  displayed  in 
the  cab  of  the  locomotive.  FRA  has 
similar  inspection,  test  and 
documentation  requirements  each  92 
days.  FRA  also  requires  that  each 
locomotive  be  inspected  at  least  once 
during  each  calendar  day  and  that  the 
record  of  the  inspection  be  maintained. 
Canadian  daily  inspection  requirements 
differ  in  that  only  the  lead  locomotive 
safety  control  devices  are  certified  as 
operating.  In  addition,  engineers  are 
required  to  report  and  record 
locomotive  defects  found  enroute.  CN 
feels  all  safety  requirements  are  satisfied 
by  their  system.  CN  seeks  a  waiver  of 
compliance  with  49  CFR  §  229.23  and 
§  229.21  for  all  “bridge  trains”  on  the 
Sprague  Subdivision. 

FRA  Docket  Number  SA-93-10 
Road  locomotives  with  comer 
stairways  operated  in  the  United  States 
must  be  equipped  with  an  uncoupling 
lever  that  is  operable  from  both  the 
ground  and  the  bottom  stairw-ay 
opening.  Many  through  train 
locomotives  operating  over  the  Sprague 
Subdivision  do  not  comply  with  this 
requirement  and  uncoupling  cannot  be 
achieved  from  the  side  steps.  CN  has 
131  locomotives  which  cannot  be 
operated  from  the  side  steps  and  it 
would  cost  approximately  $500  per 
locomotive  to  bring  them  into 
compliance.  CN  seeks  a  waiver  of 


compliance  with  49  CFR  231.29  on  all 
“bridge  trains”  on  the  Sprague 
Subdivision. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-93-30, 
etc.  and  must  be  submitted  in  triplicate 
to  the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Commimications  received  before 
June  10, 1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. — 5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC.  20590. 

Issued  in  Washington,  DC,  on  May  6, 1994. 
Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

(FR  Doc.  94-11412  Filed  5-10-94;  8;45  am] 
BILLING  CODE  4910-0«-P 


Petition  for  Exemption  or  Waiver  of 
Compiiance 

In  accordance  with  title  49  CFR 
§§211.9  and  211.41,  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received 
requests  for  exemptions  from  or  waivers 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 
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All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-94-4), 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Communications  received  before  June 
10, 1994,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Cape  May  Seashore  Lines  (CMSX); 
Waiver  Petition  Docket  Number  RSGM- 
94-4 

The  CMSX  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Clazing  Standards  (49  CFR 
part  223)  for  three  self-propelled 
passenger  cars.  CMSX  has  exclusive 
rights  to  operate  rail  passenger  service 
on  the  27-mile  long  rail  line  between 
Tuckahoe  and  Cape  May,  New  Jersey. 
Initially,  two  services  will  be  provided; 
a  tourist  train  ride  between  Cape  May 
and  Cape  May  Court  House,  New  Jersey, 
a  total  distance  of  12  miles  and  a  shuttle 
service  between  Cape  May  and  Rio 
Crande,  New  Jersey,  a  distance  of  6 
miles.  Self-propelled  Rail  Diesel  Cars 
built  in  1950  and  1951,  will  be  used  in 
both  operations.  The  cars  are  presently 
equipped  with  laminated  safety  glass. 

Adrian  and  Blissfield  Railroad 
Company  (ABRX);  Waiver  Petition 
Docket  Number  RSGM-94-5 

The  ABRX  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  passenger  car.  The  car, 
which  was  built  in  1949,  is  used  in 
excursion  service  between  Adrian  and 
Blissfield,  Michigan,  a  distance  of 
approximately  10  miles.  The  railroad 
operates  in  a  rural  area  and  there  have 
been  no  incidents  of  vandalism  in  three 
years. 

Wisconsin  Central  LTD.  (WC);  Waiver 
Petition  Docket  Number  RSGM-94-6 

The  WC  on  behalf  of  their  customer 
Flambeau  Papers,  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  locomotive,  an  EMD 


Model  SW-1  built  in  1950,  is  used 
primarily  in  the  Flambeau  plant  but  is 
used  approximately  30  minutes  each 
day  in  picking  up  and  setting  out  cars 
in  the  WC  Yard  at  Park  Falls, 

Wisconsin.  The  distance  traveled  on  the 
WC  is  approximately  1  mile. 

Newburgh  and  South  Shore  Railroad 
Company  (NSR);  Waiver  Petition 
Docket  Number  RSGM  94-7 

The  NSR  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  two  locomotives.  The 
locomotives  are  used  in  switching 
service  to  the  NSR  within  the  Cleveland, 
Ohio,  switching  district.  The 
locomotives  were  formerly  owned  by 
the  Newburgh  and  Southern  Railway 
and  were  covered  by  waiver  RSGM-80- 
38. 

Dubois  County  Railroad  (DCRR); 

Waiver  Petition  Docket  Number  RSGM- 
94-8 

The  DCRR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive.  The  DCRR 
operates  over  16  miles  of  track  between 
Dubois  and  Huntingburg,  Indiana.  The 
railroad  states  there  has  been  no 
problem  with  vandalism  in  this  rural 
area.  The  locomotive,  a  1000  hP  ALCO 
switcher  built  in  1953,  is  now  equipped 
with  safety  glass. 

Issued  in  Washington,  DC  on  May  6, 1994. 
Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

IFR  Doc.  94-11413  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4910-06-^ 


National  Highway  Traffic  Safety 
Administration 

Annual  List  of  Nonconforming 
Vehicles  Determined  To  Be  Eligible  for 
Importation;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Correction  to  annual  list  of 
nonconforming  vehicles  determined  to 
be  eligible  for  importation. 

SUMMARY:  This  document  corrects  a 
notice  published  on  February  23, 1994 
(59  FR  8671)  listing  all  vehicles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  staiidards  that  NHTSA  has 
determined,  as  of  December  31, 1993,  to 
be  eligible  for  importation  into  the 
United  States  under  section 
108(c)(3)(C)(l)  of  the  National  Traffic 


and  Motor  Vehicle  Safety  Act  of  1966, 
15  U.S.C.  1397(c)(3)(C)(i).  As  published, 
the  list  contained  several  typographical 
errors  that  are  corrected  as  follows: 

1.  The  model  type  identified  for  the 
Mercedes-Benz  vehicle  listed  under  VSP  No. 
23  was  “500SEL.”  This  is  corrected  to  read 
“500SL.” 

2.  The  import  eligibility  number  identified 
for  the  1986  Volkswagen  Scirocco  was  "VSA 
No.  42.”  This  is  corrected  to  read  “VSP  No. 
42.” 

3.  The  model  number  identified  for  the 
Volkswagen  vehicle  listed  under  VSP  No.  49 
was  “911.”  This  is  corrected  to  read  "119.” 

Authority:  15  U.S.C.  1397(c)(3){C)(iv);  49 
CAR  593.8;  delegations  of  authority  at  49 
CFR  1.50  and  501.8. 

Issued  on;  May  3, 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-11415  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4910-59-M 


[Docket  No.  93-74;  Notice  2] 

Withdrawal  of  Petition  for  Import 
Eligibility  Determination 

The  National  Highway  Traffic  Safety 
Administration  (“NHTSA”)  published 
notice  in  the  Federal  Register  on 
October  26.  1993  (58  FR  57666)  that  it 
had  received  from  Champagne  Imports, 
Inc.  of  Lansdale,  Pennsylvania,  a 
Registered  Importer  of  motor  vehicles,  a 
petition  for  a  determination  that  a  1993 
Jaguar  XJ6  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States.  Such  a  petition  may¬ 
be  granted  under  section 
108(c)(3)(C)(i)(I)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  and  49 
CFR  part  593  if  the  Registered  Importer 
demonstrates  (1)  that  the  vehicle  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  w'ith  the 
safety  standards,  and  (2)  that  it  is 
capable  of  being  readily  modified  to 
conform  to  the  standards.  Following 
publication  of  the  notice.  Champagne 
imports  informed  NHTSA  that  it  was 
unable  to  demonstrate  such  compliance 
for  the  1993  Jaguar  XJ6  and  that, 
accordingly,  its  petition  was  being 
w'ithdrawn. 

NHTSA  possesses  insufficient 
information  to  determine  independently 
whether  the  1993  Jaguar  XJ6  is  capable 
of  being  readily  modified  to  conform  to 
the  standards,  and  therefore  will  make 
no  decision  regarding  that  vehicle  at 
this  time. 
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Authority:  15  U.S.C.  1397(c)(3)(AKi)(I)  and 
(C)(ii);  49  CFR  593.7;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  May  3. 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

IFR  Doc.  94-11414  Filed  S-10-94;  8:45  ami 
BiLLINQ  CODE  4910-6»-M 


DEPARTMENT  OF  TRANSPORTATON 

Research  and  Special  Programs 
Administration 

[Notice  No.  94-5] 

Carbon  Fiber  Composite  Cylinder 
Technology  Symposium 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  public  symposium. 

SUMMARY:  RSPA  will  host  a  public 
symposium  on  carbon  fiber  composite 
technology  and  its  application  to  the 
design  of  overwapped  metallic  cylinders 
for  transportation  of  compressed  gases. 
DATES:  The  symposium  will  be  held 
May  26, 1994  at  8:30  a.m.  to  4  p.m.,  but 
may  conclude  prior  to  4  p.m. 

ADDRESSES:  The  symposium  will  be 
held  at  the  Department  of 
Transportation.  Nassif  Building,  room 
4236.  400  Seventh  Street.  S.W., 
Washington.  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gopala  Vinjamuri,  telephone  (202)  366- 
4545.  Office  of  Hazardous  Materials 
Technology.  Research  and  Special 
Programs  Administration.  Department 
of  Transportation.  Washington.  D.C. 
20590-0001. 

SUPPLEMENTARY  INFORMATION:  RSPA  will 
host  a  public  symposium  on  carbon 
fiber  composite  technology  and  its 
application  to  the  design  of  over¬ 
wrapped  metallic  cylinders  for 
transportation  of  compressed  gases  in 
commerce.  The  purpose  of  this 
symposium  is  to  obtain  information  on 
state-of-the  art  carbon  fiber  composite 
technology,  experience  in  prolonged  use 
under  normal  and  extreme 
temperatures,  and  applications  to 
pressurized  cylinders.  The  symposium 
is  structured  toward  the  presentation  of 
technical  papers  from  industry  and 
government  experts  and  follow-up 
discussions.  RSPA  anticipates  hearing 
from  representatives  of  the  Compressed 
Gas  Association  and  composite  cylinder 
manufacturers.  Other  prersons  interested 
in  presenting  technical  piapiers  should 
contact  RSPA  in  advance. 

Carbon  fiber  composite  pressure 
vessel  technology  is  being  used  in 
aerospace  applications,  such  as  in 


pressure  vessels  and  rocket  motor 
casings.  Application  of  this  advanced 
technology  to  the  commercial 
transportation  of  compressed  gases  in 
high  pressure  cylinders  may  offer  a 
significant  wei^t  and  efficiency 
advantage  over  current  packaging 
systems  without  compromising  safety. 
However,  safety  considerations  differ 
between  the  design  of  aerospace 
vehicles  and  support  systems  and  the 
design  of  cylinders  that  transport 
compressed  gases  in  commerce.  Issues 
of  most  concern  to  RSPA  include 
materials  technology,  cylinder  design 
and  fabrication,  and  quality  assurance. 
There  also  will  be  a  presentation  and 
discussion  on  the  p)erformance  of  a 
failure  mode  and  effects  analysis  when 
considering  the  use  of  of  advanced 
technologies  in  the  design  of 
compressed  gas  cylinders.  This 
symposium  will  not  address  issues 
relating  to  compressed  natural  gas  fuel 
systems  for  vehicles. 

Issued  in  Washington,  DC,  on  May  6, 1994. 
Alan  1.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  94-11416  Filed  5-10-94;  8:45  ami 
BILUNQ  CODE  4«1»-60-M 


Pipieline  Safety  Advisoiy  Bulletin  ADB- 
94-04  Offshore  Operators,  Emergency 
Planning  Coordination 

AGENCY:  Research  and  Spiecial  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Advisory  to  offshore  pipieline 
opierators  on  coordinating  emergency 
planning  with  offshore  producers. 

SUMMARY:  This  advisory  calls  the 
attention  of  offshore  pipeline  facility 
operators  to  a  safety  recommendation  by 
the  National  Transportation  Safety 
Board  (NTSB)  regarding  the  need  for 
emergency  planning  and  coordination 
between  themselves  and  offshore 
producers. 

Advisory 

As  a  result  of  NTSB  accident  report 
NTSB/PAR-90/02  and  NTSB  Safety 
Recommendation  P-90-31,  on  an 
incident  on  October  3, 1989,  involving 
a  Natural  Gas  Pipeline  Compiany  of 
America  (NGPL)  underwater 
transmission  line  in  the  Gulf  of  Mexico, 
this  advisory  bulletin  infonns  offshore 
pipieline  operators  of  the  following 
report  findings; 

(a)  The  accident  repmrl  records  the 
following  shortcomings  in  the 
transmission  line  opierator's  emergency 
plan  for  offshore  emergencies  (NT^B’s 
rationale  is  in  piarenthesis): 


(1)  Inadequate  guidance  for  Gas 
Control  personnel  on  notification 
procedures  (when  NGPL  Gas  Control 
persoimel  were  first  notified  of  the 
accident,  they  failed  to  contact  the 
district  supierintendent  directly). 

(2)  Inadequate  guidance  on  tne  duties 
and  responsibilities  of  the  emergency 
coordinator  (the  district  superintendent 
failed  to  properly  fulfill  his  duties  as 
emergency  coordinator  because  of  a  lack 
of  guidance  in  the  NGPL  emergency 
plan). 

(3)  Inadequate  guidance  for  liaison 
and  coordination  with  public  officials 
(although  the  NGPL  emergency  plan 
listed  a  telephone  number  for  the  Coast 
Guard,  NGPL  took  no  action  to  establish 
liaison  with  local  Coast  Guard  officials). 

(4)  Inadequate  guidance  for  liaison 
and  coordination  with  offshore 
producers  (neither  the  NGPL  emergency 
plan  nor  the  district  superintendent  had 
an  emergency  telephone  number  with 
which  to  contact  personnel  responsible 
for  the  unmanned  offshore  production 
platform  where  automatic  shutdown 
equipment  was  located  and  which  failed 
to  shut  off  gas  flow  into  the  failed 
pimline). 

(b)  With  respect  to  item  (a)(3)  above, 
the  requirements  for  emergency  plans  in 
49  CFR  192.615  for  gas  pipelines,  and 
similar  requirements  in  49  CFR 
195.402(e)  for  hazardous  liquids 
pipelines,  require  operators  to  establish 
and  maintain  adequate  communication 
and  liaison  with  appropriate  fire,  police 
and  other  public  officials.  As  noted  in 
(a)(3)  above,  the  operator  failed  to 
estabUsh  adequate  means  of 
communication  and  liaison  with  the 
local  Coast  Guard  (pubUc  officials)  as 
required  by  49  CFR  192.615. 

Background 

This  advisory  bulletin  is  based  on  two 
offshore  pipeline  failures  and  an  NTSB 
safety  recommendation. 

In  March  1989,  an  ARCO  production 
platform  in  the  Gulf  of  Mexico  was 
engulfed  in  flames  and  destroyed  when 
a  sudden  release  of  gas  ignited  during 
repairs  to  a  Southern  Natural  Gas 
Company  (SONAT)  18"  offshore 
pipeline.  There  were  seven  fatalities.  In 
preparing  for  the  repair  work,  SONAT 
began  venting  the  pipeline  to 
atmosphere  through  piping  at  the  ARCO 
platform.  Unfortunately,  and 
unbeknown  to  SONAT,  venting  caine  to 
a  halt  when  ARCO  personnel  isolated 
the  platform  by  closing  valves  on  all 
pipelines  entering  the  platform, 
including  SONAT’s  18”  pipeline  (ARCO 
did  this  in  preparation  for  some 
platform  maintenance  work).  As  a 
result,  the  18"  pipeline  which  the 
SONAT  crew  began  to  repair,  and  which 
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they  thought  had  been  safely  vented  free 
of  fiammables,  still  contained  some  gas 
and  liquids.  A  cutting  machine  was 
being  used  on  the  pipeline’s  18”  riser  at 
the  platform,  and  as  cutting  neared 
completion,  the  pipe  separated 
unexpectedly,  releasing  gas  and  liquids 
which  ignited.  In  the  judgment  of 
Federal  accident  investigators,  a  lack  of 
adequate  coordination  between  both  the 
producer's  (ARCO)  and  the  pipeline 
operator’s  (SONAT)  field  personnel  was 
a  significant  contributing  factor. 

In  October  1989,  another  pipeline 
failure  involving  fatalities  occurred  in 
the  Gulf  of  Mexico.  A  fishing  vessel,  the 
Northumberland  (crew*  of  14), 
punctured  an  NGPL  16"  underwater 
transmission  line  carrying  natural  gas  at 
835  psig  pressure.  The  escaping  gas 
ignited  almost  immediately,  creating  a 
fireball  which  completely  destroyed  the 
vessel.  Eleven  (11)  crew  members 
perished.  The  incident  happened  at 
approximately  6:00  PM.  However,  gas 
flow  feeding  the  fire  was  not  fully  shut 
off  for  over  three  hours,  until  shortly 
after  9:15  PM. 

According  to  the  NTSB  report,  a  major 
contributing  factor  in  this  long  delay 
was  the  lack  of  a  telephone  number  for 
contacting  the  operators  of  an 
unmanned  production  platform  (refer  to 

(a) (4)  above).  As  a  result,  NTSB  Safety 
Recommendation  P-90-31  was  issued 
to  RSPA,  as  follows: 

Evaluate,  with  the  assistance  of  the 
.Minerals  Management  Service,  the  need  for 
emergency  planning  and  coordination 
between  offshore  pipeline  operators  and 
producers,  and  then  implement,  if  necessary, 
appropriate  safety  regulations. 

The  NTSB  report  also  noted  an 
inadequacy  involving  communications 
with  local  Coast  Guard  officials  [refer  to 

(b)  above]  and  shortcomings  [refer  to 
(a)(1)  through  (a)(5)  above). 

Issued  in  Washington,  DC,  on  May  5, 1994. 
George  W.  Tenley,  Jr. 

Associate  Administrator  for  Pipeline  Safety 
IFR  Doc.  94-11359  Filed  5-10-94;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974:  Deletion  of 
Systems  of  Records  Notices 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  to  delete  Privacy  Act 
systems  of  records. 

SUMMARY:  The  Department  of  the 
Treasury  is  deleting  the  following 
systems  from  its  inventory  of  Privacy 
Act  systems  of  records  notices. 

Treasury/DO  .003 — Personnel  Working  Files: 
Treasury/United  States  Mint  .006 — 

Examination  Reports  of  Coins  Forwarded 
to  the  Mint  from  U.S.  Secret  Service: 
Treasury/United  States  Mint  .010 — Purchases 
and  Sales  of  Precious  Metals;  and 
Treasury/United  States  Mint  .001 — 
Redemption  of  Uncurrent  or  Mutilated 
Coins. 

EFFECTIVE  DATE:  May  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Underwood,  Privacy  Act  Officer, 
Disclosure  Services,  Department  of  the 
Treasury,  Washington,  DC  20220, 
Telephone;  (202)  622-0930. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974,  the  Department  of  the  Treasury 
conducted  a  review  of  several  of  its 
Privacy  Act  systems  of  records.  The 
records  covered  by  Treasury/DO  .003 — 
Personnel  Working  Files,  are  used  by 
office  directors  within  the  Departmental 
Offices  for  basic  factual  data  about  an 
individual’s  employment  while  at  the 
Department  of  the  "rreasury.  Records  in 
this  system  are  used  in  various  ways  by 
office  directors  or  other  supervisory 
personnel,  including  screening 
qualifications  of  employees; 
determining  status,  eligibility, 
recommendations  for  promotions  and/or 
suspensions,  performance  appraisals, 
and  other  information  needed  to 
conduct  day-to-day  personnel 
administration. 

It  has  been  determined  that  Treasury/ 
DO  .003 — Personnel  Working  Files, 


duplicates  the  government-wide  system 
of  records  covered  by  OPM/GOVT-1 — 
General  Personnel  Records,  established 
by  the  Office  of  Personnel  Management. 
Treasury/DO  .003  also  contains  records 
covered  by  OPM/GOVT-2 — Employee 
Performance  File  System  Records,  and 
OPM/GOVT-3  Records  of  Adverse 
Actions,  Performance  Based  Reduction 
in  Grade  and  Removal  Actions,  and 
Termination  of  Probationers.  Therefore, 
Tr§asury/DO  .003 — Personnel  Working 
Files,  is  being  deleted  from  Treasury’s 
inventory  of  Privacy  Act  systems  of 
records.  The  system  notice  w'as  last 
published  in  its  entirety  in  the  Federal 
Register,  Vol.  57,  page  13905,  April  17, 
1992. 

There  systems  of  records  maintained 
by  the  United  States  Mint  were 
reviewed  and  it  was  determined  the 
records  were  no  longer  subject  to  the 
Privacy  Act.  System  of  records 
Treasury/United  States  Mint  .006 — 
Examination  Reports  of  Coins 
Forwarded  to  Mint  from  U.S.  Secret 
Service,  no  long  maintains  the  records 
on  individuals  and  the  information  is 
not  retrievable  by  name  or  other 
personal  identifier.  Treasury/United 
States  Mint  .010 — Purchases  and  Sales 
of  Precious  Metals,  is  being  deleted 
because  the  U.S.  Mint  no  longer 
purchases  precious  metals  from 
individuals.  The  system  of  records  titled 
Treasury /United  States  Mint  .011 — 
Redemption  of  Uncurrent  or  Mutilated 
Coins,  is  being  deleted  because  the 
records  are  not  retrievable  by  name  or 
other  personal  identifier.  The  system 
notices  were  last  published  in  their 
entirely  in  the  Federal  Register,  Vol.  57, 
pages  14117, 14119  and  14120 
respectively,  on  April  17,  1992. 

Dated;  May  4, 1994. 

G.  Dale  Seward, 

Acting  Deputy  Assistant  Secretary 
(Administration). 

[FR  Doc.  94-11320  Filed  5-10-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  59  FR  23094,  May  4, 
1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  P.M.  (Eastern  Time) 
Tuesday,  May  10,  1994. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  item  listed  below  has  been 
removed  from  the  agenda: 

4.  Extension  of  Comment  Period  on  the 
Proposed  Consolidated  Guidelines  on 
Harassment. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  May  9, 1994. 

Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  May  9, 1994. 

IFR  Doc.  94-11576  Filed  5-9-94;  2:16  pm) 
BILUNG  CODE  67S(M»-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
BILLING  CODE;  BAG  6820-AR. 

TIME  AND  DATE:  Thursday,  7:00  p.m.. 

May  19, 1994-Saturday,  1:00  p.m.,  May 
21, 1994. 

LOCATION:  Airlie  Conference  Center, 
Airlie,  Virginia. 

STATUS:  Open  Session — ^Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 


Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-fourth  Meeting  of  the  Board  of 
Directors:  Chairman’s  Report; 
President’s  Report;  General  Issues; 
Selection  of  1994  National  Peace  Essay 
Contest  Winners;  Annual  Program 
Review. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information. 
Telephone;  (202)  457-1700. 

Dated:  May  9, 1994. 

Richard  H.  Solomon, 

President,  United  States  Institute  of  Peace. 

[FR  Doc.  94-11519  Filed  5-9-94;  10:38  am) 
BILLING  COOE  3t6S-01-M 


Wednesday 
May  11,  1994 


Part  II 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Part  98,  et  al. 

Child  Care  and  Development  Block 
Grants  and  Aid  to  Families  With 
Dependent  Children  and  Child  Care 
Programs;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  98 

Administration  for  Children  and 
Families 

45  CFR  Parts  255,  256  and  257 

RIN  0970-AB33 

Aid  to  Families  With  Dependent 
Children  Child  Care  Program, 
Transitional  Child  Care  and  At-Risk 
Child  Care;  Child  Care  and 
Development  Block  Grant 

agency:  Administration  for  Children 
and  Families  (ACF),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF)  proposes 
to  amend  the  regulations  for  the  Child 
Care  and  Development  Block  Grant 
(CCDBG),  child  care  serving  Aid  to 
Families  with  Dependent  Children 
(AFDC)  families,  the  Transitional  Child 
Care  program  (TCC),  and  At-Risk  Child 
Care  program. 

The  purpose  of  this  proposal  is  to 
support  States,  Territories  and  Tribes  in 
their  efforts  to  increase  the  availability 
and  quality  of  federally-subsidized  child 
care,  develop  more  coordinated  delivery 
systems,  and  improve  child  care 
opportunities  for  families,  providers  and 
communities. 

The  proposed  rule  is  presented  in  a 
single  package  because  of  our  intent  to 
remove  regulatory  barriers  to  program 
coordination,  to  increase  flexibility 
across  the  four  programs,  and  to 
promote  common  goals.  The  proposed 
rule  addresses  certain  key  areas  of 
mutual  concern  for  operation  of  these 
programs:  Accessibility  to  higher  quality 
care  through  amended  payment  rates; 
adaptation  of  payment  policies  for 
children  with  special  needs  as  a  result 
of  the  Americans  with  Disabilities  Act; 
impact  of  the  Fair  Labor  Standards  Act 
and  other  Federal  and  State  statutes  on 
in-home  care;  and  deletion  of 
provisions,  known  as  the  effects  test, 
which  may  be  construed  as  minimizing 
regulatory  protection  for  children  in 
care  concerning  State  implementation  of 
health  and  safety  standards. 

The  proposed  amendments  to  the 
CCDBG  regulations  additionally  include 
technical  amendments  required  by  the 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992  and 
the  Older  Americans  Act  Technical 
Amendments.  Other  proposals  respond 
to  general  concerns  about  payment 


differentials  for  quality  care,  children’s 
immunizations,  eligibility  of  children  in 
foster  care,  availability  of  certificates  as 
a  payment  mechanism,  and  cost 
limitations  for  administration  and 
certain  other  activities. 

The  proposed  amendments  to  the 
regulations  for  child  care  for  AFDC 
families,  TCC,  and  At-Risk  Child  Care 
promote  coordination  among  these 
programs  and  also  with  CCDBG  to: 
provide  State  flexibility  in  determining 
a  child’s  physical  or  mental  incapacity; 
modify  and  codify  policy  regarding 
child  care  during  gaps  in  employment; 
require  States  to  define  how  child  care 
is  reasonably  related  to  the  parent’s 
work  or  other  activity;  and  allow  States 
flexibility  to  conform  family  fee 
requirements.  Additionally,  proposed 
amendments  to  TCC  would  give  States 
the  option  to  provide  TCC  to  families 
who  voluntarily  terminate  their  AFDC 
benefit,  and  address  the  process  of 
requesting  TCC. 

DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  these  proposed  regulations 
no  later  than  July  11, 1994. 

ADDRESSES:  Comments  should  be 
mailed  (facsimile  transmissions  will  not 
be  accepted)  to  the  Assistant  Secretary 
for  Children  and  Families,  Attention; 
Child  Care  Comments,  OFA/DJP,  Fifth 
Floor,  370  L’Enfant  Promenade,  SW., 
Washington,  DC  20447,  or  delivered  to 
the  Administration  for  Children  and 
Families,  Office  of  Family  Assistance, 
Aerospace  Building,  Fifth  Floor  East, 

901  D  Street,  SW.,  Washington,  DC 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  received  may 
be  inspected  during  the  same  hours  by 
making  arrangements  with  the  contact 
persons  shown  b6low. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  title  IV-A 
child  care  programs,  please  contact 
Mary  Ann  Higgins,  Director,  Division  of 
JOBS  Program,  Fifth  Floor,  370  L’Enfant 
Promenade  SW.,  Washington,  DC  20447, 
telephone  (202)  401-9294.  For  questions 
concerning  the  Child  Care  and 
Development  Block  Grant,  please 
contact  Helen  Morgan  Smith,  Acting 
Director,  Division  of  Child  Care,  Hubert 
Humphrey  Building,  room  352G,  200 
Indejjendence  Avenue,  SW., 
Washington,  DC  20201,  telephone  (202) 
690-6241,  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m.  Eastern  time, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Administration  for  Children  and 
Families  (ACF)  administers  a  number  of 


programs  that  address  the  child  care 
needs  of  low-income  families.  In  recent 
years,  the  scope  of  ACF-administered 
child  care  programs  was  broadened  to 
address  the  child  care  needs  of 
increasingly  larger  segments  of  the 
population.  ACF’s  child  care  programs 
reflect  a  growing  awareness  of  the  needs 
of  the  family  for  safe  child  care  that  also 
attends  to  the  developmental  needs  of 
children.  They  offer  the  Nation’s  low 
income  families  an  important  support  in 
their  efforts  to  achieve  and  maintain 
economic  independence. 

Child  care  needs  for  working  families 
who  receive  Aid  to  Families  with 
Dependent  Children  (AFDC)  benefits 
were  first  addressed  through  the 
dependent  care  disregard.  The  family’s 
child  care  expense  (up  to  $200  a  month 
for  a  child  under  age  2  and  up  to  $175 
for  a  child  who  is  at  least  age  2)  is 
deducted  from  the  family’s  earnings 
when  determining  the  amount  of  the 
family’s  countable  income  for  the 
purpose  of  the  family’s  eligibility  for 
and  amount  of  AFDC  assistance.  The 
dependent  care  disregard  is  used  by 
most  States  as  one  method  for  providing 
child  care  to  working  AFDC  families. 

The  Social  Services  Block  Grant  (title 
XX  of  the  Social  Security  Act)  enables 
States  to  provide  social  services  which 
are  best  suited  to  the  needs  of  its 
residents.  These  services  can  include 
child  care,  and  most  States  have  used 
title  XX  funds  to  provide  child  care 
through  contracts  with  providers. 

The  regulatory  changes  proposed  in 
this  rule  concern  four  child  care 
programs  created  through  two  statutes: 
the  Family  Support  Act  of  1988  (Pub.  L. 
100-485)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90). 

A  brief  description  of  each  program  and 
of  the  overall  goals  of  this  proposed  rule 
follows. 

The  Family  Support  Act  of  1988 
amended  title  IV-A  of  the  Social 
Security  Act  at  section  402(g),  providing 
a  very  significant  extension  of  ACF’s 
ability  to  fund  child  care  services.  The 
amendment  created  two  new  child  care 
programs.  First,  it  guaranteed  necessary 
child  care  for  working  AFDC  recipients, 
and  for  AFDC  recipients  in  approved 
education  or  training  activities 
(including  the  Job  Opportunities  and 
Basic  Skills  Training  (JOBS)  Program). 
This  program  is  often  called  AFDC  child 
care.  The  regulations  for  AFDC  child 
care  are  located  at  45  CFR  part  255.  An 
amendment  concerning  applicable  child 
care  standards  under  45  CTO  255.4 
(Allowable  Costs  and  Matching  Rates) 
became  effective  on  August  4, 1992. 

Second,  the  Family  Support  Act 
addressed  the  need  for  Transitional 
Child  Care  (TCC)  during  the  12  months 
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after  a  family  becomes  ineligible  for 
AFDC  due  to  work.  The  regulations 
specific  to  TCC  are  located  at  45  CFR 
part  256.  However,  many  of  the 
regulations  for  AFDC  child  care  (part 
255)  also  apply  to  TCC. 

VVith  OBRA  90,  Congress  established 
two  additional  child  care  programs  that 
further  extended  child  care  services  to 
the  Nation’s  low-income  families:  an 
optional  At-Risk  Child  Care  program 
(child  care  for  low-income  working 
families  in  need  of  such  care  and 
otherwise  at  risk  of  becoming  eligible 
for  AFDC)  and  the  Child  (iare  and 
Development  Block  Grant  (CCDBG). 

Currently,  49  States  and  the  District  of 
Columbia  have  approval  to  operate  the 
At-Risk  program.  That  program,  like  the 
other  title  FV-A  child  care  programs, 
requires  the  State  to  match  Federal 
funds,  but,  unlike  the  other  programs,  it 
is  capped  and  the  funds  are  distributed 
according  to  a  formula.  The  At-Risk 
Child  Care  program  is  located  at  section 
402(i)  of  title  IV-A  of  the  Social 
Security  Act.  The  At-Risk  regulations 
are  located  at  45  CFR  part  257. 

In  this  preamble,  we  refer  to  AFDC 
child  care,  TCC,  and  At-Risk  Child  Care 
as  the  title  FV-A  programs. 

The  CCDBG  is  intended  to  provide 
child  care  services  for  low-income 
families  and  to  increase  tlie  availabiUty, 
affordability,  and  quality  of  child  care 
and  development  services.  That 
program  does  not  require  a  State  match. 
Regulations  for  the  CCDBG  program  are 
located  at  45  CFR  parts  98  and  99. 

The  Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992,  Public 
Law  102-586,  made  various  technical 
changes  to  the  CCDBG.  For  example, 
section  8(a)(1)  and  (2)  of  the 
amendments  made  changes  to  section 
658j(c)  of  the  Block  Grant  Act  by 
replacing  “obligation  period’’  with 
“expenditure  period.”  Other  minor 
technical  corrections  to  the  Block  Grant 
Act  are  included  in  the  Older 
Americans  Aci  Technical  Amendments, 
Public  Law  103-171, 

Purpose  of  Proposed  Rule 

This  proposed  rule  incorporates 
lessons  ACF  has  learned  from  our  initial 
experience  with  the  title  FV-A  and 
CCDBG  programs.  Our  purpose  is  to 
remove  barriers,  promote  coordination, 
foster  higher  quality  care,  and  champion 
the  health  of  our  neediest  children.  We 
have  evaluated  State  and  Tribal  child 
care  program  plans,  conducted  many 
child  care  program  field  reviews, 
sponsored  two  national  child  care 
conferences,  held  symposia  for  States 
and  Tribes,  and  participated  in  many 
other  conferences  and  meetings.  We 
have  listened  as  State  representatives 


and  others  voiced  desire  for  remedies  of 
regulatory  barriers  to  the  operation  of 
seamless  child  care  delivery  systems 
and  for  the  ability  to  delWer  higher 
quality  care.  This  section  of  the 
preamble  gives  an  overview  of  our 
findings  and  considerations.  These 
ideas  for  change  are  developed  in 
greater  detail  later  in  the  preamble. 

There  are  four  main  purposes  of  this 
proposed  rule.  First,  it  is  a  vehicle  for 
responding  to  changes  needed  to 
existing  regulations  to  achieve 
consistency  with  recently  enacted  law. 
We  thus  propose  changes  to  the  CCDBG 
regulations  required  by  the  Juvenile 
Justice  and  Delinquency  Prevention 
Amendments  of  1992  and  the  Older 
Americans  Act  Technical  Amendments. 
We  also  propose  amendments  and 
provide  guidance  in  the  preamble  on 
how  payments  for  special  needs 
children  can  be  made  under  both  title 
IV-A  child  care  and  CCDBG  in  light  of 
the  Americans  with  Disabilities  Act 
(ADA),  Fhiblic  Law  101-336,  enacted  on 
July  26, 1990. 

Second,  these  proposals  reflect  ACF’s 
desire  to  help  States  facilitate  operation 
of  the  title  IV-A  and  CCDBG  programs 
based  on  the  experiences  of  both  States 
and  families  with  existing  program 
policy.  The  changes  will  give  States 
some  immediate  relief  to  certain 
regulatory  barriers.  Many  of  these 
proposals  will  permit  States  to 
coordinate  the  four  i>rograms  better, 
making  services  more  seamless  for  child 
care  providers  and  families.  Allowing 
for  greater  conformity  among  the  sliding 
fee  scales  for  title  IV-A  child  care  and 
CCDBG  is  an  example  of  this  kind  of 
effort.  Allowing  States  to  determine 
physical  or  mental  incapacity  of 
children  to  be  served  under  title  IV-A 
consistent  with  CCEfflG  rules  is  another 
example. 

Third,  our  objective  in  proposing 
these  changes  is  to  strengthen  States’ 
capacity  to  ensure  the  quality  of 
federally-subsidized  child  care  services 
by  removing  regulatory  barriers.  We 
believe  the  quality  of  federally- 
subsidized  child  care  is  important  and 
want  to  promote  safe  and  healthy 
environments  for  children  that  foster 
their  development  and  overall  well¬ 
being.  We  wish  to  further  foster  quality 
in  partnership  with  the  States.  Our 
proposals  to  foster  quality  include 
eliminating  the  regulation  in  the  CCDBG 
that  limits  payment  difierentials  within 
categories  of  care  to  no  more  than  10 
percent.  We  also  propose  to  allow  States 
to  pay  the  actual  charge  for  higher 
quality  child  care  for  children  in  title 
IV-A  programs,  without  regard  to  the 
75th  p)ercentile  of  the  local  cost  of  care, 
for  child  care  that  meets  State- 


designated  objective  standards  of 
quality  that  exceed  the  normal  licensing 
or  certification  requirements. 

Finally,  the  health  of  children  plays 
an  overwhelmingly  impjortant  role  in 
their  well-being  and  their  ability  to  grow 
and  develop  into  productive  citizens. 

We  therefore  propose  tO' amend  the 
CCDBG  health  and  safety  standards  to 
require  that  children  receiving  CCDBG 
services  receive  immunizations. 

In  sura,  this  proposed  rule  goes 
beyond  adoption  of  technical 
refinements  to  ACF-administered  child 
care  programs.  It  represents  ACF's 
efforts  to  think  more  broadly  about 
helping  States  better  serve  low-income 
families  through  subsidized  child  care. 

Statutory  Authority 
Regulations  for  the  titte  IV-A  child 
care  programs  are  published  under  the 
general  authority  of  1102  of  the  Social 
Security  Act  which  requires  the 
Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efbcient 
administration  of  the  functions  for 
which  she  is  responsible  under  the  Act. 
Section  658E  of  the  Child  Care  and 
Development  Block  Grant  Act  requires 
that  the  Secretary  shall  by  rule  establish 
the  information  needed  in  the  Block 
Grant  plan. 

Regulatory  Impact  Analysis 
This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  Executive 
Order  12866.  Executive  Order  12866 
requires  that  regulations  be  reviewed  to 
ensure  that  they  are  consistent  with  the 
priorities  and  principles  set  forth  in  the 
Executive  Order.  The  Department  has 
determined  that  this  rule  is  consistent 
with  these  priorities  and  principles.  An 
assessment  of  the  costs  and  benefits  of 
available  regulatory  alternatives 
(including  not  regulating)  demonstrated 
that  the  approach  taken  in  the 
regulation  is  the  most  cost-effective  and 
least  burdensome  while  still  achieving 
the  regulatory  objectives. 

It  was  difficult  for  us  to  determine  the 
actual  cost  implications  of  the 
regulation  because  most  of  the  changes 
are  optional  with  States.  We  did  not 
know  how  many  States  would  adopt 
these  options,  or  whether  States  would 
make  other  programmatic  changes 
which  would  counteract  any  potential 
increases  in  costs.  Therefore,  we  are 
explicitly  seeking  comments  on  the  cost 
implications  of  the  proposed  changes. 

We  are  proposing  a  new  requirement 
that  chikfren  be  immunized  in  order  to 
receive  services  under  the  Child  Care 
and  Development  Block  Grant.  The 
CCDBG  health  and  safety  regulations 
currently  require  States  and  Tribes  to 
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include  provisions  about  immunizations 
in  their  CCDBG  plans  and  to  provide 
assurances  that  requirements  with 
respect  to  immunizations  are  in  place. 

In  addition,  most  States  already  include 
immunizations  in  their  child  care 
standards.  We  do  not  anticipate  that  our 
proposal  will  have  a  significant  negative 
impact  on  either  grantees  or  families, 
since  grantees  will  not  be  required  to 
provide  immimizations  directly  and 
families  who  receive  subsidized  child 
care  are  by  law  eligible  for  free 
immunizations  under  such  federally 
supported  programs  as  Medicaid,  the 
Early  Periodic  Screening  Diagnosis  and 
Treatment  (EPSDT)  Program,  and  the 
new  Vaccines  for  Children  program.  The 
immunization  provision  was  considered 
the  most  cost-effective  and  least 
burdensome  approach  because:  (1)  It 
helps  ensure  that  vulnerable  young 
children  are  immunized;  (2) 
immunization  of  such  children  is  highly 
cost-effective:  and  (3)  it  provides 
flexibility  to  grantees  in  determining 
how  to  implement  the  provision. 

Furthermore,  it  directly  supports  the 
President’s  national  immunization 
initiative.  Vaccines  for  Children,  which 
calls  for  greater  mobilization  and 
expansion  of  immunization  resources  to 
protect  the  health  of  our  youngest  and 
most  vulnerable  children. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub. 

L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  The  primary  impact 
of  these  final  rules  is  on  State,  Tribal 
and  Territorial  governments.  To  a  lesser 
extent  the  regulation  could  affect 
individuals  and  small  businesses. 
However,  the  number  of  small 
businesses  affected  should  be  limited, 
and  the  expected  economic  impact  on 
these  businesses  would  not  be  so 
significant  that  a  full  regulatory 
flexibility  analysis  is  indicated. 

•  First,  the  regulations  retain  many 
provisions  designed  to  ensure  broad 
participation  by  small  businesses  in  the 
program.  For  example,  the  IV-A 
entitlement  programs  provide  that 
individuals  must  be  able  to  choose 
among  available  providers,  including 
family  day  care  providers.  The  At-Risk 
program  regulations  still  require  that 
any  registration  requirements  States 
impose  on  unlicensed  and  unregulated 
providers  be  simple  and  timely,  and 
fecilitate  prompt  payment.  In  the 
CCDBG  program,  the  regulations  still 
require  that  parents  have  a  choice 
among  a  variety  of  providers  including 
family  day  care  providers.  These  and 


other  provisions  in  the  current  rules 
will  help  ensure  that  States  exercise 
restraint  in  imposing  any  additional 
requirements  on  small  entities 
providing  child  care. 

•  The  proposed  rule  contains  a 
number  of  provisions  which  could 
result  in  some  decreases  in  the 
regulatory  and  economic  burdens  on 
providers  who  are  small  businesses. 

Most  importantly,  because  States  will  be 
able  to  operate  their  programs  under  a 
more  consistent  set  of  program  rules, 
participating  providers  should  face  a 
simpler  and  more  streamlined  set  of 
regulatory  requirements. 

•  Many  of  the  providers  who  would 
potentially  be  affected  are  in-home 
providers.  These  providers  are  generally 
not  operating  as  small  businesses,  but  as 
domestic  employees;  thus,  any  impact 
on  them  need  not  be  specifically 
addressed  under  this  Act. 

•  The  regulation  could  ultimately 
result  in  some  additional  regulatory 
requirements  or  health  and  safety 
standards  for  other  providers,  such  as 
family  day  care  providers,  who  are 
small  businesses.  However,  the  impacts 
on  small  businesses,  if  any,  would  not 
be  directly  attributable  to  this 
regulation.  With  the  possible  exception 
of  the  immunization  provision,  the 
regulation  does  not  directly  propose  any 
expansion  of  regulatory  requirements  or 
health  and  safety  standards  on 
providers:  thus,  any  impacts  on 
providers  should  only  arise  as  the  result 
of  independent  State  and/or  local 
decisions  to  impose  additional 
requirements. 

The  effects  tests  may  have 
discouraged  States  from  imposing 
additional  requirements — ^beyond  those 
which  were  generally  applicable — on 
providers  who  specifically  wanted  to 
participate  in  these  federally  supported 
child  care  programs.  However,  we  do 
not  believe  States  have  much  interest  in 
imposing  additional  requirements  on 
these  providers.  First,  States  and 
localities  know  that  parents  often  have 
difficulty  locating  child  care  providers 
which  meet  their  needs,  and  that  low- 
income  parents  frequently  have  more 
serious  access  problems.  They  do  not 
want  to  make  it  appreciably  more 
difficult  for  providers  to  participate  in 
the  programs  which  serv'e  low-income 
families.  Secondly,  States  have  limited 
resources  for  enforcing  and  monitoring 
child  care  regulations:  thus,  they  are 
motivated  to  be  selective  about 
imposing  requirements.  Thirdly,  States 
have  an  interest  in  establishing  a 
consistent  set  of  requirements  for 
providers,  regardless  of  their  payment 
sources;  differential  rules  make  it  more 
difficult  to  ensure  regulatory 


compliance  and  provide  a  seamless 
system  of  services  which  help  families 
make  the  transition  from  welfare  to  self- 
sufficiency.  Finally,  under  current  rules. 
State  and  local  governments  have  full 
flexibility  to  set  general  regulatory 
requirements  and  health  ancT safety 
standards  for  child  care  providers.  If 
States  (or  other  grantees)  have  felt  that 
there  was  a  substantial  need  for 
additional  requirements  (presumably  to 
protect  the  well-being  of  children  in 
care),  we  would  have  expected  them  to 
act  under  this  general  authority. 

W'hile  States  generally  have 
immunization  requirements  for  children 
in  child  care,  the  proposed 
immunization  provision  might  result  in 
some  additional  children  being  subject 
to  immunization  requirements  or 
stronger  requirements  for  some 
children.  However,  States  have 
flexibility  in  deciding  how 
immunization  requirements  are  to  be 
implemented.  Requirements  would  not 
necessarily  be  imposed  on  providers: 
rather.  States  can  choose  to  impose 
them  on  eligible  families.  Thus,  the 
immunization  provision  in  this 
proposed  rule  does  not  directly  affect 
small  businesses.  Further,  where  States 
do  choose  to  impose  additional 
requirements  on  providers  related  to  the 
immunization  provision,  such 
requirements  would  be  basically 
administrative  in  nature  (e.g., 
documentation):  we  expect  the  costs  of 
immunization  to  be  covered  through 
other  funding  sources.  Thus,  this 
provision  would  not  have  a  significant 
economic  impact  on  affected  providers. 

Thus,  the  number  of  entities  affected, 
and  the  net  economic  impact  on  them, 
should  not  be  significant. 

Paperwork  Reduction  Act 

Certain  sections  of  these  proposed 
regulations  contain  information 
collection  requirements  which  are 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  The 
proposed  revisions  for  the  title  IV-A 
child  care  programs  will  produce  only 
minor  changes  and  additions  to  the 
State  Supportive  Services  Plan  (ACF- 
106). 

Specifically,  State  plans  would  be 
required  to  include:  (1)  Policies  on 
“reasonably  related”  (see  §  255.1(e)(4) 
and  §  257.21(a)(6));  (2)  definitions  of 
“mentally  or  physically  incapable”  (see 
§§255.1(m)  and  256.1(a)(5)):  and  (3) 
decisions  on  whether  States  have  opted 
to  provide  TCC  without  formal  requests, 
during  gaps,  and  in  voluntary  closure 
situations  (§  256.1(a)(6)).  If  States  take 
advantage  of  the  other  new  options 
available  to  them,  they  would  also  have 
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to  report  on  their  criteria  for 
determining  “higher  quality”  care 
(§  255.1(i)(2))  and  conditions  and 
limitations  for  in-home  care  (§  255.1(n) 
and  §  257.21(o)).  The  proposed  rule 
would  reduce  reporting  burden  at 
§255.1(i)  through  its  elimination  of  the 
requirement  for  surveys  of  special  needs 
rates. 

These  amendments  to  the  IV-A  State 
plans  are  being  submitted  to  0MB. 

Similarly,  the  proposed  revisions  for 
the  CODBG  program  will  produce  minor 
changes  and  additions  in  the  CCDBG 
plan.  Grantee  plans  will  have  to  include 
additional  information  about 
immunization  policies  pursuant  to  the 
amendments  at  §  98.41(a)(1)  (see 
§98.16(a)(10)).  Depending  on  their 
response  to  the  proposed  amendments 
and  clariHcations,  Grantees  may  also  be 
revising  plan  sections  on  in-home 
policies  (§98.16(a)(7)(ii)),  the  definition 
of  protective  services  (§98.16(a)(6)(vii)), 
and  payment  rate  differentials 
(§§98.16(a)(12)  and  98.43(e)). 

Amendments  to  the  CCDBG  plans  will 
also  be  submitted  to  OMB. 

ACF  has  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
these  information  collection 
requirements.  Other  organizations  and 
individuals  desiring  to  submit 
comments  regarding  the  information 
collection  requirements  should  direct 
them  to  the  Administration  for  Children 
and  Families  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attn:  Laura  Oliven,  Desk 
Officer  for  ACF. 

Order  of  Preamble  and  Regulations 

The  preamble  begins  with  a 
discussion  of  four  areas  where  the 
proposed  regulations  for  the  title  IV-A 
child  care  programs  and  CCDBG  address 
similar  issues — payments  for  higher 
quality  child  care,  payments  for 
children  with  special  needs,  providing 
in-home  care,  and  the  effects  test.  We 
first  discuss  these  four  issues  from  a 
common  perspective.  But,  where 
needed  because  the  respective  statutes 
for  the  programs  differ,  the  general 
discussion  on  these  topics  is  followed 
by  a  discussion  of  the  proposed 
regulatory  change  in  the  context  of  the 
specific  program,  either  the  Block  Grant 
or  the  applicable  title  IV-A  program(s). 
It  is  our  intent  that  where  these 
proposals  address  a  common  issue,  the 
proposed  changes  result  in  policies  that 
better  enable  States  to  coordinate  these 
programs  into  a  more  cohesive  child 
care  system.  Comments  which  identify 
the  potential  for  conflicting  policy 


between  programs  as  a  result  of  these 
proposals  are  especially  encouraged. 

Following  the  discussion  of  these  four 
issues,  we  discuss  additional  changes 
specific  to  the  CCDBG  (part  98)  followed 
by  proposed  changes  specific  to  the  title 
IV-A  (dxild  care  programs  (parts  255, 
256,  and  257).  The  proposed  regulations 
follow  the  order  of  the  Code  of  Federal 
Regulations  (CFR)  and  are  presented 
after  the  preamble,  begiiming  with  the 
CCDBG  followed  by  the  title  IV-A  child 
care  programs. 


Proposed  Child  Care  Rule  Amend¬ 
ments,  45  CFR  Parts  98,  255, 
256,  AND  257 


Topic 

45  CFR  section 

Joint  Issues 

Payment  Rates  for 

Higher  Quality 

Care: 

CCDBG  . 

98.16,  98.43 

Title  IV-A  . 

Payment  Rates  for 

255.1,  255.3,  255.4 

Special  Needs 

Care: 

CCDBG  . 

Tittft  IV-A 

98.16,  98.43 

255.4 

in-Home  Care:  ! 

CCDBG . 1 

98.16 

Title  IV-A  . 

255.1,  255.3,  255.4, 

257.21,257.40 

Effects  Test: 

CCDBG  . 

98.30,  98.40,  98.41, 

98.43,  98.45 

Title  IV-A  . 

255.4,  257.41 

Child  Care  and  De- 

velopment  Block 
Grant 

lmmunizatior\s  . 

98.41 

Foster  Care  . 

Preamble  clarification 

Certificate  Availability 

98.30 

Other  Authorized  Ac- 

98.13,  98.50,  98.52 

tivities. 

Availability  of  Furxfs 

98.2,  98.60,  98.63, 

and  Reporting. 

98.70 

Title  IV-A  Child  Care 
Reasonably  Related  .. 

255.1,257.21 

Determining  Incapac- 

255.1,255.2,  256.1, 

ity. 

256.2 

Gaps  in  Employment 

255.2,  256.1,  256.2, 

and  Continuity  of 
Title  IV-A  Child 

257.30 

Care. 

Transitional  Child 

256.1,  256J2,  256.3, 

Care. 

256.4 

Payments  for  Higher  Quality  Child  Care 

Both  the  Federal  government  and  the 
States  have  an  interest  in  assuring  that 
the  increasing  number  of  the  Nation’s 
children  who  receive  child  care  services 
benefit  from  high  quality  care.  This 
interest  applies  to  all  children,  whether 
or  not  in  subsidized  care.  High  quality 
care  provides  parents  a  necessary 
support  service  to  enable  them  to 
participate  in  work,  education,  or 


training.  High  quality  care  also  provides 
sound  developmental  support  for  the 
children  who  comprise  our  future  work 
force. 

Balancing  the  Federal  government’s 
interest  in  an  adequate  supply  of  child 
care  to  meet  the  needs  of  family  self- 
sufficiency  programs  with  the  States’ 
responsibility  for  regulating  the  quality 
of  that  care  is  a  delicate  exercise.  We 
have  learned  from  administering  the 
title  IV-A  and  CCDBG  programs  that 
States  w'ish  to  have  more  opportunities 
to  recognize  higher  quality  care  by 
compensating  providers  appropriately. 

As  a  result,  ACF  proposes  to  amend  the 
payment  regulations  for  both  title  IV-A 
and  CCDBG  child  care  programs.  Along 
with  other  amendments  described  in 
this  proposed  rule,  these  payment 
amendments  will  enable  States  to 
provide  recipients  of  child  care  under 
these  programs  greater  access  to  higher 
quality  care. 

As  described  more  fully  below,  we 
propose  to  eliminate  the  regulation  for 
the  CCDBG  that  limits  payment 
differentials  within  categories  of  care  to 
no  more  than  10  percent.  We  also 
propose  to  amend  the  title  IV-A  child 
care  regulations  to  allow  States  to  pay 
the  actual  cost  of  care,  subject  only  to 
the  statewide  limit,  for  care  that  meets 
the  State’s  definition  of  higher  quality 
care. 

Payments  Under  CCDBG 

We  propose  to  revise 
§§98.16(a){12)(ii)  and  9a.43(e)  to 
remove  the  10  percent  cap  on  payment 
differentials  within  a  category  of  care.  In 
addition,  we  propose  to  revise  §  98.43(b) 
(1)  and  (2)  to  clarify  that  the  cost  of 
subsidized  child  care  services  must  be 
no  more  than  the  actual  amoimt  billed 
or  charged  for  non-subsidized  care. 

The  Block  Grant  Act  requires  that 
payment  rates  take  into  account  the 
variations  in  cost  of  providing  child  care 
in  different  categories,  as  defined  in 
§  98.2(h),  and  to  children  of  different 
age  groups,  as  well  as  the  additional 
costs  of  providing  child  care  for 
children  with  special  needs.  Grantees 
have  been  required  to  differentiate 
among  center-based,  group  home, 
family,  and  in-home  child  care 
providers.  The  existing  regulations 
permit  grantees  to  differentiate  payment 
rates  within  categories  of  care,  if  certain 
conditions  are  met. 

As  noted  in  the  preamble  to  the 
existing  regulations,  the  limit  on 
payment  rate  differentials  within  a 
category  of  care  was  one  of  the  more 
controversial  issues  of  the  regulation. 
That  controversy  continues  today.  In 
wTiting  the  existing  regulations,  we 
were  persuaded  by  grantees  and  child 
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care  advocates  that  grantees  should  be 
permitted  to  differentiate  within 
categories  of  care  to  account  for 
licensing  status  and  considerations  of 
quality,  as  well  as  coordination  with 
other  child  care  programs.  As  a 
consequence,  grantees  were  permitted  to 
.set  differential  payment  rates,  with  a  10 
percent  cap,  w'ithin  categories  of  care. 
However,  in  the  preamble,  we  indicated 
that  we  would  consider  amending  the 
regulation  if  it  became  apparent  that  the 
10  percent  limit  was  inappropriate  or 
served  no  useful  purpose. 

Since  publication  of  the  existing 
regulations,  we  have  conducted  program 
reviews  in  States  and  non-exempt 
Tribes,  held  a  number  of  meetings 
attended  by  States,  Territories  and 
Tribes,  consulted  with  many  child  care 
advocacy  groups  and  received 
numerous  letters  from  the  Congress  and 
other  interested  parties.  In  these 
contacts,  we  were  told  that  child  care 
providers  meet  varying  licensing 
requirements  and  provide  care  at 
varying  levels  of  quality.  Grantees  have 
asked  for  the  additional  flexibility  to  set 
payment  rates  which  provide  incentives 
for  becoming  licensed  and  which  reflect 
differences  in  program  quality.  A 
number  of  grantees  have  stated  that,  in 
setting  payment  differentials  within 
categories  of  care,  they  want  to 
recognize  and  compensate  those  child 
care  facilities  which  have  obtained 
nationally  recognized  accreditation 
along  with  those  child  care  providers 
who  have  earned  Child  Development 
Associates  (CDA)  credentials. 
Additionally,  grantees  want  to  take  into 
consideration  the  differing  costs  of 
providing  care  in  licensed,  unlicensed, 
and  license-exempt  (e.g.,  relative) 
settings,  and  of  providing  care  during 
non-traditional  hours  (e.g.,  evenings  and 
nights). 

It  has  also  been  pointed  out  that  other 
child  care  subsidy  programs  allow 
grantees  to  differentiate  within 
categories  of  care  without  imposing  any 
limitation  on  the  amount  of  the  payment 
differential.  As  a  consequence,  some 
grantees  have  experienced  difficulty  in 
creating  a  seamless  child  care  system. 

Eliminating  the  10  percent  limitation 
will  give  grantees  the  flexibility  to 
address  these  areas  of  concern.  As  a 
consequence,  we  propose  to  remove  the 
reference  to  limits  on  payment 
differentials  in  §§98.16(a)(12)  and 
98. 43(e).  We  propose  to  revise  §  98.43(e) 
and  add  §98.16(a)(12)(iii)  to  require 
grantees  that  provide  for  variations  in 
the  payment  rate  within  a  category'  to 
include  a  description  of  how  the 
differential  rates  within  categories  of 
care  are  determined  and  to  identify  the 
di.stinctions  within  categories.  Grantees 


would  still  be  required  to  ensure  that 
payment  rates  are  sufficient  to  provide 
access  to  child  care  services  comparable 
to  those  in  the  non-subsidized  sector. 

We  are  clarifying  the  regulations  at 
§  98.43(b)  (1)  and  (2)  to  read  “amount 
charged"  instead  of  costs.  We  believe 
this  terminology  more  clearly  reflects 
Federal  policy  which  prohibit  the  use  of 
Federal  dollars  to  pay  more  for  a  service 
than  the  provider  w'ould  charge  a  non- 
subsidized  family.  Oftentimes,  the 
provider  may  not  bill  the  actual  costs, 
believing  that  the  parent(s)  could  not 
afford  them.  However,  providers  may 
well  provide  those  “costs”  when 
responding  to  market  surveys  or  other 
“payment  rate”  questions  concerning 
costs,  resulting  in  receipt  of  payments 
which  exceed  those  actually  charged. 

We  believe  that  this  revision  will 
eliminate  such  occurrences.  This 
clarification  does  not  represent  a  change 
in  policy. 

Payments  for  Higher  Quality  Care 
Under  Title  FV-A  Child  Care  Programs 

Currently,  Federal  Financial 
Participation  (FFP)  for  title  IV-A  child 
care  is  available  for  the  low’est  of  the 
actual  charge  for  care,  the  local  market 
rate  for  that  category  of  care  or  the 
applicable  statewide  limit.  The  local 
market  rate  is  based  on  the  75th 
percentile  cost  of  care  in  the  local  area. 
We  continue  to  believe  that  the  75th 
percentile  is  a  reasonable  definition  of 
local  market  rate.  This  level  represents 
a  balance  between  concerns  about  fiscal 
accountability  and  accessibility  to  most 
services.  In  addition,  we  believe  that 
requiring  local  market  rates  to  be  set  at 
the  75th  percentile  has  raised  the 
general  level  of  reimbursement  to 
providers.  We  recognize,  however,  that 
the  75th  percentile  may  not  be  sufficient 
to  purchase  some  higher  quality  care. 
Therefore,  to  permit  States  to  recognize 
and  reward  higher  quality  care,  we 
propose  amending  §  255.4(a)  to  define 
the  actual  charge  for  care  that  meets  the 
State’s  objective  criteria  for  higher 
quality  care  as  the  local  market  rate  for 
such  care.  We  will  provide  FFP  for  the 
actual  charge  for  such  care,  subject  to 
the  statewide  limit. 

While  we  recognize  that  State 
licensing  or  regulatory  certification 
contributes  to  high  quality  care,  we  do 
not  believe  that  licensing  or  regulation 
is  the  sole  criterion  or  indicator  of  a 
higher  quality  of  care.  The  proposed 
amendment  to  §  255.4(a)  requires  that 
the  State-defined  higher  quality  criteria 
will  be  in  addition  to  existing  State 
licensing  or  regulatory  requirements. 
For  example,  the  State’s  objective 
criteria  for  higher  quality  care  might  be 
that  providers  have  a  Child 


Development  Associate  (CDA) 
credential  coupled  with  lower  than 
regulatory  staff/child  ratios,  or  the  State 
could  choose  the  Head  Start  Program 
Performance  Standards  or  other 
nationally  or  State-recognized  criteria  as 
its  criteria  for  higher  quality.  We  do  not 
propose  a  national  standard  or 
definition  for  higher  quality  care. 

Similarly,  it  is  not  tne  intention  that 
this  regulation  be  used  to  circumvent 
the  regulation  at  §255.4(a)(2)(iii)  which 
establishes  local  market  rates  at  the  75th 
percentile  based  on  a  survey  of 
providers  in  an  area.  We  expect  that, 
because  the  State’s  criteria  for  higher 
quality  care  will  be  above  the  licensing 
and  regulatory  standards  generally  in 
effect,  the  State  will  make  payments  at 
the  actual  cost  (subject  only  to  the 
statewide  limit)  under  this  provision 
less  frequently  than  payments  are  made 
at  the  75th  percentile.  Payments  for 
higher  quality  care  would  apply,  then, 
to  only  a  few  providers  in  an  area,  not 
the  majority  of  providers.  These 
providers  still  would  be  included  in 
local  market  rate  surveys.  We  are  also 
proposing  to  amend  §  255. l(i)  to  require 
States  to  specify  in  the  Supportive 
Services  Plan  their  objective  criteria  for 
higher  quality  care. 

To  be  consistent  in  our  terminology, 
we  propose  to  amend  §  255.4(a)(2)(iii)  to 
replace  “type”  with  “category”  when 
referring  to  various  kinds  of  providers. 
We  propose  the  same  revision  for 
§§  255.1(0  and  255.3(c).  . 

Payments  for  Child  Care  for  Children 
With  Special  Needs 
For  the  purposes  of  this  section  only, 
in  discussing  payments  for  child  care, 
we  use  the  term  “special  needs”  to 
mean  children  with  mental  or  physical 
impairments  that  substantially  limit  one 
or  more  of  the  major  life  activities,  i.e., 
“disabilities”  as  the  term  is  used  in  the 
Americans  with  Disabilities  Act  (ADA). 
Special  needs  in  this  preamble 
discussion  does  not  mean  foster  care, 
protective  services,  bilingual/cultural 
needs  or  other  broader  considerations 
sometimes  attached  to  the  term,  for 
example,  for  the  purpose  of  targeting  as 
required  by  the  CCDBG  regulations  at 
§  98.44(b). 

Americans  With  Disabilities  Act 
The  Americans  with  Disabilities  Act, 
enacted  on  July  26, 1990,  provides 
comprehensive  civil  rights  protections 
to  individuals  with  disabilities  in  the 
areas  of  employment,  public 
accommodations.  State  and  local 
government  services,  and 
telecommunications.  The  ADA  is 
administered  by  the  U.S.  Department  of 
Justice  (DOJ).  However,  most  States 
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have  established  a  central  contact, 
usually  in  the  office  of  the  Governor  or 
Attorney  General,  and  questions  about 
the  ADA  should  be  referred  to  that 
contact  first.  In  addition,  DOJ  has 
established  a  technical  assistance 
Information  Line  for  public  inquiries. 

The  Information  Line  is  available  24 
hours  daily  at  (202)  514-0301  (voice)  or 
(202)  514-0381  (TDD).  (This  number 
will  be  replaced  with  a  toll  free  800 
number  in  the  future.)  Lastly,  written 
inquiries  about  the  ADA  may  be 
directed  to:  U.S.  Department  of  Justice, 
Civil  Rights  Division,  Public  Access 
Section,  P.O.  Box  66738,  Washington, 

DC  20035-6738. 

Of  particular  consequence  in  the 
context  of  paying  for  child  care  is  title 
III  of  the  ADA  which  prohibits 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 
accommodation.  The  ADA  defined 
public  accommodations  as  facilities 
whose  operations  affect  commerce  and 
fall  within  twelve  specified  categories, 
including  social  service  center 
establishments.  The  implementing 
regulations  for  the  ADA,  issued  on  July 
26, 1991,  specifically  include  “day  care 
centers”  as  public  accommodations  and 
clarified  that  places  of  public 
accommodation  located  in  a  private 
residence  are  covered  by  the  ADA. 

The  ADA  uses  the  term  “day  care 
center”  as  a  generic  term  for  all 
categories  of  out-of-home  child  care 
providers.  In  contrast  to  many  other 
Federal  non-discrimination  laws,  a 
public  accommodation  does  not  have  to 
receive  Federal  funding  to  be  covered  by 
the  requirements  of  the  ADA.  Thus, 
with  a  few  very  limited  exceptions 
specified  in  the  ADA,  all  child  care 
providers  who  provide  services  to  the 
public  are  covered  by  the  ADA.  While 
most  provisions  of  the  ADA  have  been 
well  understood,  there  has  been 
considerable  confusion  about  its  impact 
on  payments  for  child  care,  particularly 
when  such  payment  is  subsidized.  In 
light  of  the  ADA,  we  believe  it  is 
important  to  discuss  the  payments  for 
child  care  for  children  with  special 
needs  under  ACF-administered  child 
care  programs.  We  are  therefore 
proposing  clarifications  to  the 
regulations  which  address  payments  for 
child  care  for  children  with  special 
needs. 

The  ADA  regulation  at  28  CFR 
36.301(c)  states:  “A  public 
accommodation  may  not  impose  a 
surcharge  on  a  particular  individual 
with  a  disability  ?  *  *  to  cover  the 
costs  of  measures,  such  as  the  provision 
of  auxiliary  aids,  barrier  removal, 
alternatives  to  barrier  removal,  and 
reasonable  modification  in  policies, 


practices  or  procedures,  that  are 
required  to  provide  that  individual 
*  *  *  with  the  non-discriminatory 
treatment  required  by  the  Act  *  *  *.” 

In  response  to  “whether  day  care 
centers  may  charge  for  extra  services 
provided  to  individuals  with 
disabilities,”  the  preamble  noted  that 
§  36.301(c)  “is  intended  only  to  prohibit 
charges  for  measures  necessary  to 
achieve  compliance  with  the  ADA.”  (56 
FR  35564,  July  26, 1991.)  Thus,  the  ADA 
and  its  implementing  regulations  do 
allow  caregivers  to  charge  higher  rates 
for  special  needs,  provided  those  higher 
charges  are  for  services  beyond  those 
required  by  the  ADA  and  are  not  for  the 
purpose  of  recouping  the  cost  of 
measures  required  by  the  ADA. 

States  need  the  flexibility  to 
determine  on  an  individual  basis  how 
best  to  meet  the  needs  of  children  with 
special  needs.  It  is  our  intent  that  such 
children  receive  quality  child  care  in 
developmentally  appropriate  settings  so 
that  they  may  reach  their  maximum 
potential  and  grow  into  responsive  and 
responsible  adults.  Providers  should  be 
compensated,  within  the  ADA 
regulations,  for  those  developmentally 
appropriate  child  care  services  provided 
to  children  with  special  needs  in  order 
to  ensure  that  these  children  do  not  go 
unserved  and  the  quality  of  care  is  not 
affected.  (At  the  same  time,  such 
compensation  must  be  consistent  with 
the  cost  principles  applicable  to 
expenditures  under  the  program.) 

Payments  for  Child  Care  for  Children 
With  Special  Needs  Under  CCDBG 

The  CCDBG  program  uses  the  term 
“special  needs”  in  two  different 
contexts.  But  as  stated  earlier  for  the 
purpose  of  payment  rate  discussion,  the 
term  “children  with  special  needs”  will 
be  used  to  refer  to  children  with  mental 
or  physical  impairments  that 
substantially  limit  one  or  more  of  the 
major  life  activities. 

Because  the  ADA  stresses  the  need  for 
making  decisions  on  accommodations 
on  an  individual  basis,  it  is  inconsistent 
to  require  grantees  to  set  a  single  or 
overall  payment  rate  for  children  with 
special  needs.  We  believe  that  grantees 
must  have  the  flexibility  to  set  payment 
amounts  on  a  case-by-case  basis.  As  a 
consequence,  we  propose  to  revise 
§98.16(a)(12)(ii)  by  removing  the 
requirement  that  grantees  justify  a 
decision  not  to  have  different  rates 
based  on  the  additional  amount  charged 
for  child  care  services  provided  to  a 
child  with  special  needs.  We  also 
propose  revising  §  98.43(b)(2)  to  reflect 
that  additional  charges  for  providing 
child  care  for  a  child  with  special  needs 


must  be  for  services  not  required  as  an 
accommodation  under  the  ADA. 

Payments  for  Child  Care  for  Children 
With  Special  Needs  Under  Title  IV-A 

The  existing  regulations  governing 
payments  for  title  IV-A  child  care 
require  States  to  conduct  local  market 
surveys  to  establish  rates  for  such  care, 
including  care  for  children  with  special 
needs,  where  applicable.  Further, 
although  the  regulations  for  the  CCDBG 
do  not  require  that  grantees  conduct 
such  market  surveys,  many  grantees 
have  adopted  the  title  IV-A  local  market 
rates  established  by  these  surveys.  The 
ADA  does  not  explicitly  prevent  States 
and  grantees  from  continuing  to  conduct 
and  use  such  surveys  as  a  method  of 
establishing  rates  for  payment  of  special 
needs  child  care.  However,  given  the 
emphasis  of  the  ADA  on 
accommodating  persons  with 
disabilities  on  an  individualized  basis, 
ACF  strongly  believes  that  local  market 
surveys,  for  the  purpose  of  establishing 
rates  for  special  ne^s  care,  are  no 
longer  useful  or  accurate. 

Because  the  ADA  stresses  that 
decisions  on  accommodations  for  a 
person’s  disability  must  be  made  on  an 
individual,  case-by-case  basis,  we 
propose  at  §  255.4(a)(2)  that  in  lieu  of  a 
local  market  survey  to  establish  rates  for 
special  needs  care.  States  must  use  the 
following  method  for  determining 
payments  to  providers  of  care  to  special 
needs  children:  when  a  provider  charges 
a  special  needs  child,  on  an  individual 
basis,  a  rate  that  exceeds  the  local 
market  rate  for  a  child  of  the  same  age 
and  category  of  care,  that  charge  would 
be  the  local  market  rate  for  that  special 
needs  child.  The  State  would  pay  that 
charge,  subject  to  the  statewide  limit 
and  applicable  cost  principles,  if  it  is  for 
services  which  are  not  required  as  an 
accommodation  \mder  the  ADA. 

Other  than  the  statewide  limit,  our 
regulations  do  not  provide  for  or 
authorize  additional  limitations  on 
charges  for  children  whose  needs. go 
beyond  those  accommodated  under 
ADA.  We  had  concerns  that  such 
limitations  could  violate  the  ADA 
principle  of  individual  accommodation, 
and  we  did  not  want  to  entangle  welfare 
agencies  in  decisions  about  what  are 
appropriate  accommodations  under 
ADA.  Further,  it  is  our  belief  that  the 
general  cost  principles  applicable  in 
these  programs  protect  both  Federal  and 
State  governments  against  provider 
charges  that  are  unreasonable. 
Nevertheless,  we  are  interested  in 
comments  in  this  area. 

It  should  be  noted  that  States  may 
continue  to  establish  higher  statewide 
limits  for  children  with  special  needs. 
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As  discussed  above,  we  believe  that 
States  cannot  establish  valid  local 
market  rates  for  children  with  special 
needs  because,  under  the  ADA,  any 
higher  charges  must  be  based  on  the 
individual  child’s  and  provider’s 
circumstances:  these  would  not  be 
known  or  taken  into  account  by  a 
survey.  Accordingly,  we  also  propose  to 
remove  the  reference  to  differentiating 
locaf  market  rates  for  children  with 
special  needs  from  §  255.4(a)(3)(ii). 

In-Home  Care 

The  CCDBG  and  title  IV-A  child  care 
regulations  currently  mandate  that 
States  and  other  grantees  offer  in-home 
care  as  an  option  to  parents  whose  child 
care  is  subsidized  by  these  programs. 
However,  the  provisions  for  in-home 
care  in  the  two  sets  of  regulations  lack 
compatibility  and  impede  seamless 
program  administration.  CCDBG 
grantees  are  allowed  to  limit  the 
availability  of  in-home  care  to  those 
situations  in  which  the  payment  is 
reasonably  similar  to  payments  for  other 
categories  of  care.  The  title  IV-A 
regulations  contain  no  such  provision 
for  limiting  the  availability  of  in-home 
care  and,  unlike  the  CCDBG,  require 
that  States  establish  local  market  rates 
for  this  category. 

To  increase  tne  compatibility  between 
CCDBG  and  IV-A  regulations  w'e  are 
proposing  to:  (1)  Allow  States  and  other 
grantees  the  same  degree  of  flexibility 
under  both  programs:  (2)  give  both 
programs  greater  latitude  in  setting  the 
terms  and  conditions  under  which  in- 
home  care  will  be  offered:  and  (3)  allow 
States  to  establish  the  minimum  wage  as 
the  in-home  payment  rate  for  care 
subsidized  under  title  IV-A  without 
conducting  a  market  survey.  We  believe 
that  these  proposals  will  give  States  and 
other  grantees  greater  control  and 
flexibility  over  the  use  of  in-home  care 
while  protecting  parental  choice  and 
ensuring  that  specific  family  needs  can 
be  met. 

Because  this  category  of  care  occurs  in 
the  child’s  own  home,  it  has  unique 
characteristics.  First,  it  is  affected  by  the 
interaction  with  other  laws  and 
regulations.  For  example,  in-home 
providers  are  classified  as  domestic 
service  workers  under  the  Fair  Labor 
Standards  Act  (FLSA)  (29  U.S.C.  206(a)) 
and  are  therefore  covered  under 
minimum  wage  and  tax  requirements. 
Second,  child  care  administrators  have 
faced  greater  challenges  in  monitoring 
the  quality  of  care  and  the 
appropriateness  of  payments  to  in-home 
providers.  These  unique  characteristics 
and  the  ex{>erience  of  States,  Territories 
and  Tribes  over  the  past  several  years 
indicate  a  need  for  greater  flexibility  as 


well  as  consistent  policies  across 
funding  streams. 

The  mandatory  inclusion  of  in-home 
care  in  current  CCDBG  and  IV-A 
regulations  is  intended  to  ensure  a  full 
range  of  options  to  meet  families’  needs 
and  to  accurately  reflect  the  child  care 
market.  However,  because  in-home  care 
is  not  required  by  statute  and  because 
States  and  other  grantees  have  requested 
greater  flexibility  and  consistency  across 
policies,  we  considered  proposing  that 
in-home  care  be  made  optional  in  both 
programs.  However,  we  were  concerned 
that,  because  in-home  care  presents  a 
number  of  administrative  challenges, 
some  States  would  unduly  restrict  the 
availability  of  care  for  families  who 
particularly  need  this  type  of  setting  or 
who  lack  other  options.  We  therefore 
decided  not  to  make  in-home  care 
optional  but  to  give  States  and  other 
grantees  greater  flexibility. 

We  are  mindful  that  in-home  care 
plays  a  valid  and  important  role  in  the 
child  care  market  place  and  that  many 
participants  in  subsidized  care  programs 
rely  on  care  in  their  own  homes  to  meet 
their  family  needs.  Access  to  care  which 
meets  the  needs  of  individual  families  is 
critk:ally  important  to  parents  and 
children,  to  schools  and  the  workplace, 
and  to  other  community  institutions 
which  interface  with  the  family.  While 
in-home  care  represents  only  a  small 
proportion  of  all  available  care  in  most 
communities,  it  may  be  the  best  or  only 
option  for  some  families  and  may  prove 
valuable,  necessary  and  cost-effective 
w’hen  compared  to  other  options. 

Despite  the  challenges  cited  above,  in- 
home  care  is  being  successfully  offered 
and  has  proven  to  be  an  important 
resource.  For  these  reasons,  we  expect 
States  and  Tribes  to  consider  family  and 
community  circumstances  carefully  in 
establishing  any  conditions  w'hich  will 
limit  the  availability  of  in-home  care. 

We  are  thus  proposing  that  grantees 
include  in  their  CCDBG  plans  a 
discussion  of  their  policies  for  in-home 
care  and  a  rationale  for  their  policy 
decisions. 

There  are  a  number  of  conditions 
under  which  in-home  care  may  be  the 
most  practical  solution  to  a  family’s 
child  care  needs.  For  example,  the 
child’s  own  home  may  be  the  only 
practical  setting  in  rural  areas  or  in 
areas  where  transportation  is 
particularly  difficult.  Employees  who 
work  nights,  swing  shifts,  rotating  shifts, 
weekends  or  other  non-standard  hours 
may  experience  considerable  difficulty 
in  locating  and  maintaining  satisfactory 
center-based  or  family  day  care 
arrangements.  Part-time  employees 
often  find  it  more  difficult  to  make  child 
care  arrangements  than  do  those  who 


work  full-time.  Similarly,  families  with 
more  than  one  child  or  children  of  very 
different  ages  might  be  faced  with 
multiple  child  care  arrangements  if  in- 
home  care  were  unavailable.  Many 
families  also  believe  that  very  young 
children  are  often  best  served  in  their 
own  homes.  Given  the  general  paucity 
of  school-age  child  care  in  many 
communities,  in-home  supervision  may 
enable  some  families  to  avoid  latchkey 
situations  before  school,  after  school, 
and  when  school  is  not  in  session.  For 
many  families,  in-home  care  by  relatives 
also  represents  an  important  cultural 
value  and  may  promote  stability, 
cohesion  and  self-sufficiency  in  nuclear 
and  extended  families. 

We  also  urge  child  care  administrators 
to  consider  the  capacity  of  local  child 
care  markets  to  meet  existing  demand 
and  the  role  that  in-home  care  may  play 
in  the  ability  of  parents  to  manage  work 
and  family  life.  Although  in-bome  care 
does  not  represent  a  large  share  of  the 
national  supply,  it  plays  an  important 
role  in  the  structure  and  functioning  of 
local  child  care  markets  by  extending 
the  ability  of  parents  to  care  for  children 
within  their  own  families,  closing  gaps 
in  the  supply  of  community  facilities, 
and  creating  a  bridge  between  adult  care 
and  self-  or  sibling-care  as  children  near 
adolescence. 

Some  States  may  choose  to  limit  in- 
home  care  because  of  cost  factors 
governed  by  minimum  wage  provisions 
of  the  FLSA  and  other  Federal  and  State 
requirements.  For  example,  a  State 
might  determine  that  minimum  wage 
requirements  result  in  payments  for  in- 
home  care  serving  only  one  or  two 
children  that  are  much  higher  than  the 
local  market  rate  for  other  categories. 
Therefore,  the  State  could  elect  to  limit 
in-home  care  to  families  in  which  three 
or  more  children  require  care.  The 
payment  to  the  in-home  provider  would 
then  be  similar  to  the  payment  for  care 
of  the  three  children  in  other  settings. 
This  ability  to  limit  in-home  care  allows 
States  to  recognize  the  same  cost 
restraints  that  families  whose  care  is 
unsubsidized  must  face. 

ACF  recognizes  that  giving  the  States 
greater  latitude  to  impose  conditions 
and  restrictions  on  in-home  care  may 
affect  parents’  ability  to  make 
satisfactory  arrangements  and  thus  their 
ability  to  participate  in  work,  education 
or  training.  We  also  recognize  the 
challenges  of  implementing  health  and 
safety  requirements  in  the  child’s  own 
home,  of  monitoring  in-home  providers, 
and  of  complying  with  federal  wage  and 
tax  laws  governing  domestic  workers. 
Therefore,  we  are  seeking  focused 
comments  on  our  regulatory  proposals 
for  in-home  care  and  would  especially 
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appreciate  suggestions  on  how  to 
balance  parental  choice,  cost 
effectiveness,  and  adherence  to  other 
Federal  and  State  provisions,  such  as 
the  FLSA,  that  are  unique  to  in-home 
settings. 

In-Home  Care  and  the  CCDBG 

We  propose  to  revise  §  98.16(a)(7Kii) 
to  require  that  grantees  include  in  their 
CCDBG  plans  a  specification  of  their 
policies  for  in-home  care  and  the 
rationale  for  those  policies. 

In-Home  Care  and  Title  IV-A  Qiild 
Care 

We  propose  to  amend  §§  255.3(c)  and 
257.40(b)  to  give  States  the  flexibility  to 
specify  the  conditions  and  limitations 
under  which  the  State  will  make  in- 
home  care  available.  Therefore,  we 
propose  to  add  State  plan  requirements 
at  §§  255.1(n)  and  257.21(o)  to  ascertain 
any  conditions  and  limitations  the  State 
has  placed  on  in-home  care. 

Establishing  the  Local  Market  Rate  for 
In-Home  Providers 
ACF  proposes  to  amend  §  255.4(a)(3) 

(i)  and  (v)  to  give  States  the  flexibility 
to  eliminate  the  local  market  survey, 
required  by  §  255.4(a)(2),  as  the  basis  for 
establishing  local  market  rates  for  in- 
home  care  providers.  The  proposed 
amendment  provides  that  the  local 
market  rate  for  in-home  providers  must 
be  at  a  level  no  lower  than  the  level 
required  by  Federal  and  State  provisions 
which  govern  domestic  service  workers. 
The  State  may  choose  to  establish  the 
local  market  rate  at  such  a  level  without 
conducting  the  survey  specified  under 
§  255.4(a)(2).  As  an  alternative,  the  State 
has  the  option  to  conduct  a  local  market 
rate  survey  for  in-home  care  if  the  State 
believes  that  the  local  market  rate  for 
such  care  is  higher  than  that  required  by 
the  FLSA  and  other  Federal  and  State 
statutes. 

The  Effects  Test  and  CXIDBG 

Section  658E(c)(2)(A)  of  the  Block 
Grant  Act  requires  States  to  provide 
assurances  that  parents  are  given  the 
option  of  (1)  enrolling  their  children 
with  a  provider  who  has  a  grant  or 
contract  to  provide  services,  or  (2) 
receiving  a  child  care  certificate  with 
which  to  pay  the  provider  of  their 
choice.  The  Act  also  requires  that 
children  who  are  to  be  enrolled  in 
contracted  slots  must  be  placed  with  the 
provider  of  their  parents’  choice 
whenever  possible.  For  the  CCDBG 
program.  Congress  clearly  expected  that 
parents  would  be  able  to  choose  from  a 
wide  variety  of  child  care  arrangements, 
including  care  in  private  homes  by 
relatives  or  family  providers:  in 


churches,  synagogues  or  temples;  in 
community  centers  and  schools;  and  in 
employer-provided  facilities. 

In  addition  to  the  expectation  that 
parents  would  be  offered  child  care 
options.  Congress  clearly  intended  that 
CCDBG  grantees  ensure  the  safety  of 
children  in  care.  Therefore,  grantees  are 
also  required  by  statute  to  promulgate 
health  and  safety  regulations  which 
adequately  protect  Aildren. 

We  believe  that  Congress  intended 
grantees  to  balance  these  provisions.  In 
issuing  the  CCDBG  regulations,  ACF 
attempted  to  regulate  how  grantees 
would  implement  this  balance.  In  order 
to  protect  children,  grantees  were 
mandated  to  ensure  that  health  and 
safety  requirements  were  in  effect  for  all 
providers  receiving  funds  under  the 
CCDBG.  Simultaneously,  ACF 
promulgated  additional  provisions, 
known  as  the  “effects  test,”  which 
withheld  CCDBG  funds  if  the  grantees 
adopted  requirements  or  procedures 
which  had  the  effect  of  significantly 
limiting  parental  access  to  a  category  of 
care  or  type  of  provider. 

Many  grantees  and  advocates  in  the 
field  of  child  care  have  pointed  out  the 
potential  tension  between  these 
regulatory  provisions.  In  addition,  many 
questions  have  been  raised  regarding  the 
practical  implementation  of  the  effects 
test  and  the  criteria  by  which  to  judge 
that  health  and  safety  standards  have 
actually  limited  parental  choice.  Most 
comjjelling  among  such  arguments  has 
been  the  noted  absence  of  statutory 
references  to  the  effects  test. 

We  are  now  proposing  to  eliminate 
the  effects  test.  We  do  not  intend  and  do 
not  believe  this  proposal  will  weaken 
parental  choice.  In  subpart  D  of  the 
CCDBG  regulations,  §§  98.30-98.34 
delineate  parental  rights  and 
responsibilities.  We  are  not  proposing  to 
change  anything  in  these  sections  that 
would  in  any  way  minimize  the 
importance  of  parental  choice.  Parental 
choice  remains  a  requirement  for 
CCDBGTat  §98.30. 

Based  on  two  years  of  experience  in 
the  implementation  of  these  programs, 
we  do  not  believe  that  the  effects  test  is 
necessary  to  protect  parental  choice.  We 
have  substantial  evidence  that  grantees 
are  indeed  offering  parents  a  choice  of 
eligible  providers  through  the  design 
and  operation  of  their  certificate 
programs.  In  addition  to  information 
gathered  from  administrative  staff 
during  33  on-site  program  reviews,  we 
heard  from  parents  and  providers  in 
focus  group  settings.  Parents  as  well  as 
providers  spoke  favorably  about  the 
choices  that  parents  exercise  in  making 
arrangements  for  their  children.  The 
findings  of  these  program  reviews,  along 


with  our  ongoing  review  of  child  care 
plans,  reveal  that  grantees  are  operating 
certificate  programs  which  fulfill  the 
statutory  parental  choice  directives. 
However,  based  on  the  experience  of 
grantees  attempting  to  balance  these 
provisions,  we  are  seeking  focused 
comments  on  the  potential  impact  of 
this  proposal. 

We  propose  that  the  CCDBG  rule  be 
amended  by  removing  §  98.30(g)  which 
sets  forth  the  effects  test  and  by 
removing  related  references  at 
§§  98.40(b)(2)  (State  and  local  regulatory 
requirements),  98.41(b)  (health  and 
safety  requirements),  98.43(c)  (payment 
rates),  and  98.45(d)  (registration). 

The  Effects  Test  and  Title  FV-A 

There  is  no  specific  statutory 
commitment  to  the  prindpie  of  parental 
choice  of  providers  in  the  title  IV-A 
child  care  programs  as  there  is  for  the 
CCDBG  program.  Parental  choice, 
however,  is  addressed  in  the  current 
title  IV-A  regulations.  If  more  than  one 
category  of  care  is  available,  the 
regulations  require  the  State  to  provide 
the  parent  or  caretaker  relative  with  an 
opportunity  to  choose  the  arrangement. 
Also,  the  State  IV-A  agency  is  required 
to  establish  at  least  one  method  by 
which  self-arranged  care  may  be  paid. 

To  be  compatible  with  the  current 
CCDBG  regulations,  the  existing  title 
IV-A  child  care  regulations  include  an 
effects  test  concerning  the  regulatory 
provisions  that  allow  States  to  adopt  the 
health  and  safety  requirements  of  other 
Federal  or  State  child  care  programs. 
Additionally,  they  contain  an  effects  test 
concerning  the  At-Risk  provider 
registration  provisions  which  States 
must  adopt.  The  title  FV-A  child  care 
effects  test  is  the  same  as  the  effects  test 
contained  in  the  CCDBG  regulations, 
i.e.,  that  a  State’s  requirements  and 
procedures  in  those  areas  may  not  have 
the  effect  of  excluding  any  categories  of 
child  care  providers.  For  the  same 
reasons  given  for  removing  the  CCDBG 
effects  test  provisions,  however,  ACF 
proposes  to  remove  the  title  IV-A  effects 
tests  requirements  at  §§255.4(c)(2)(iii), 
257.41(a)(3).  and  257.41(b)(2)(v).  We  do 
not  propjose  to,  and  do  not  believe  this 
action  will,  delete  or  weaken  the  current 
title  IV-A  parental  choice  provisions. 

Part  98 — Child  Care  and  Devel(^MDent 
Block  Grant 

Immunizations 

We  are  proposing  to  amend  the 
CCDBG  health  and  safety  regulations  to 
require  that  grantees  establish  rules 
requiring  children  receiving  CCDBG 
services  to  be  immunized.  While  this 
change  affects  only  the  CCDBG 
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regulations,  grantees  may  apply  the 
immunization  requirement  to  title  FV-A 
child  care  programs  for  a  more  seamless 
child  care  system. 

The  CCDBG  statute  currently  includes 
references  to  immunizations.  Section 
658E(c)(2)(F)  requires  grantees  to 
provide  assurances  that  provider 
requirements  are  in  effect  to  protect  the 
health  and  safety  of  children  receiving 
services  under  §§  98.50  and  98.51, 
including  “the  prevention  and  control 
of  infectious  diseases  (including 
immunizations).” 

Section  658E(c){2)(G)  of  the  Block 
Grant  Act  also  requires  grantees  to 
assure  that  procedures  are  in  effect 
which  ensure  that  child  care  providers 
comply  with  all  applicable  health  and 
safety  requirements  described  in 
paragraph  (F)  of  section  658E.  However, 
section  658P(5)(B)  allows  grantees  to 
exclude  grandparents,  aunts  or  uncles 
from  provider  health  and  safety 
requirements.  The  current  CCDBG 
regulations  reiterate  these  statutory 
requirements. 

Surveys  of  licensed  child  Ccire 
facilities  indicate  that  the  majority  of 
States  require  some  proof  of 
immunizations  for  children  enrolled  in 
licensed  or  regulated  child  care  centers 
and  family  day  care  homes.  However, 
individual  States  differ  in  their  specific 
requirements  and  regulatory 
approaches.  In  addition,  requirements 
for  the  immunization  of  children  in 
legally  unlicensed  care  vary  widely. 
Consequently,  there  is  concern  that 
current  immunization  policies  and 
practices  may  be  inadequate  to  protect 
la^e  numbers  of  young  children. 

Preventable  diseases  that  were 
practically  eliminated  years  ago  are 
again  infecting  our  youngest  and  most 
vulnerable  children.  More  than  55,000 
measles  cases  were  reported  to  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  between  1989  and 
1991.  In  1990,  64  deaths  from  measles 
were  reported,  the  highest  number  in 
two  decades.  A  survey  conducted  by  the 
CDC  in  1991  found  that  only  37-56%  of 
two-year-old  children  were  fully 
vaccinated.  (“Childhood  Immunizations 
Fact  Sheet,”  Department  of  Health  and 
Human  Services,  Washington,  DC, 
February  12, 1993.)  Since  a  large 
percentage  of  children  receiving 
assistance  under  the  Block  Grant 
program  are  under  5  years  of  age,  we 
believe  that  the  proposed  requirements 
will  assist  in  reducing  the  incidence  of 
infectious  diseases  among  preschool  age 
children. 

For  these  reasons,  we  propose 
amending  §  98.41(a)(1)  to  require  that 
grantees’  health  and  safety  plans 
include  specific  provisions  requiring 


children  to  be  immunized  in  order  to 
receive  services  under  the  CCDBG.  State 
and  Territorial  health  and  safety  plans 
must  incorporate  (by  reference  or 
otherwise)  the  latest  recommendations 
for  childhood  immunizations  of  the 
respective  State  or  Territorial 
Department  of  Public  Health.  Since 
there  may  not  be  a  similar  public  health 
authority  for  Tribes  to  follow  regarding 
immunization  standards,  we  are 
proposing  to  allow  Tribes  the  option  to 
determine  the  immunization  standards 
to  be  followed  for  children  to  receive 
CCDBG  services.  Tribes  may  choose 
standards  set  forth  by  the  State  Public 
Health  Department  or  the  Indian  Health 
Service.  Tribes  will  be  required  to 
identify  the  source  of  these  standards  in 
their  CCDBG  plans.  In  addition,  we 
propose  that  all  grantees  consider 
requirements  which  include  provisions 
for  documenting  regular  updates  of  the 
child’s  immunizations. 

Grantees  have  flexibility  in  the 
method  of  implementing  this 
requirement.  For  example,  grantees  may 
require  parents  to  provide  proof  of 
immunization  as  part  of  the  initial 
eligibility  determination  and  again  at 
redetermination,  or  grantees  may 
require  child  care  providers  to  maintain 
proof  of  immunization  for  children 
enrolled  in  their  care.  However,  the 
requirements  established  by  the  grantee 
must  apply  to  all  children  receiving 
CCDBG  assistance  and  in  all  child  care 
settings,  unless  the  child  is  in  one  of  the 
exempt  groups  cited  below. 

While  we  propose  to  require  children 
to  be  immunized  in  order  to  receive 
services,  grantees  may  continue  to 
exempt: 

(1)  Children  who  are  cared  for  by 
relatives  (defined  as  grandparents,  aunts 
and  uncles); 

(2)  Children  who  receive  care  in  their 
own  homes; 

(3)  Children  whose  parents  object  for 
religious  reasons;  and 

(4)  Children  whose  medical  condition 
contraindicates  immunization. 

In  proposing  that  children  be 
immunized,  we  considered  that  parents 
may  not  always  have  had  access  to 
immunizations.  However,  we  believe 
that  the  increasing  national  focus  on 
immunization  will  ease  this  difficulty. 
The  President  has  made  vaccine 
delivery  a  national  priority  and  has 
signed  into  law  the  Vaccine  for  Children 
program  which  provides  fi'ee  vaccines  to 
States  for  the  inoculation  of  uninsured 
children,  children  eligible  for  Medicaid, 
and  Native  American  children. 
Underinsured  children  whose  health 
insurance  does  not  cover  immunizations 
are  also  eligible  to  be  served  by 
Federally  Qualified  Health  Centers  and 


Rural  Health  Clinics.  The  new  program 
will  also  allow  federally  purchased 
vaccine  to  be  distributed  to  private 
physicians  to  vaccinate  eligible 
children. 

Where  grantees  impose  burdens  on 
providers  to  check  on  the  immunization 
status  of  children  in  their  care  and  to 
ensure  that  necessary  immunizations 
are  received,  we  would  expect  grantees 
to  assist  providers  in  meeting  these 
requirements.  At  a  minimum,  the 
assistance  should  include:  (1)  Provision 
of  updated  immunization  schedules;  (2) 
information  on  the  availability  of  free 
vaccines;  and  (3)  information  on 
locations  where  parents  of  eligible 
children  can  be  referred  for 
immunizations.  These  expectations  are 
consistent  with  section  658E(c)(2)(G)  of 
the  CCDBG  statute  which  requires  that 
procedures  be  in  place  to  ensure  that 
providers  comply  with  applicable 
health  and  safety  requirements. 

We  also  expect  that  some  children 
may  not  have  all  of  the  required 
immunizations  at  the  time  eligibility  is 
determined.  In  order  to  ensure  that 
children  eligible  to  receive  services 
under  the  Block  Grant  are  not  denied 
services,  we  recommend  that  grantees 
establish  a  grace  period  in  which 
children  can  receive  services  while 
taking  the  necessary  actions  to  comply 
with  the  requirements.  Grantees  will  be 
required  to  describe  the  grace  period 
allowed  to  these  families  in  their 
CCDBG  plan. 

The  health  of  all  children  is 
important,  and  we  therefore  strongly 
encourage  immunizations  for  children 
receiving  title  IV-A  child  care. 

However,  we  believe  that  there  is  no 
authority  under  the  Social  Security  Act 
to  require  immunizations  for  children 
receiving  title  IV-A  child  care  and 
therefore  we  cannot  propose  a  parallel 
regulation  for  title  IV-A  child  care. 
Unlike  the  CCDBG  statutory  mandate  for 
State  requirements  for  the  prevention 
and  control  of  infectious  diseases, 
including  immunization,  for  all 
providers,  the  Social  Security  Act  is 
silent.  Nevertheless,  we  wish  to 
emphasize  that  States  already  have  the 
necessary  flexibility  to  choose  to  require 
immunizations  for  children  receiving 
title  IV-A  care  under  the  existing  title 
FV-A  applicable  standards  regulations. 
The  application  to  title  IV-A  child  care 
of  the  proposed  immimization 
requirement  would  facilitate  the 
seamless  delivery  of  child  care  services 
across  programs. 

The  applicable  standards  regulations 
at  §§  255.4  and  257.41  require  title  IV- 
A  child  care  providers  to  meet  any 
generally  applicable  standard  of  State, 
local  or  Tribal  law.  Additionally,  the 
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applicable  standards  regulations  allow 
States  to  deny  payment  for  care  that 
does  not  meet  the  additional  standards 
used  in  other  Federal  (e.g.,  CCDBGl  or 
State  child  care  programs  in  the  area  of 
prevention  and  control  of  infectious 
diseases,  including  immunizations. 

Thus  additional  Federal  regulations  are 
not  necessary  for  title  IV-A  child  care 
for  States  to  have  the  ability  to  require 
consistent  health  and  safety  standards, 
including  the  proposed  immunization 
requirement. 

Foster  Care 

We  are  clarifying  that  CCDBG  grantees 
have  the  flexibility  to  include  foster  care 
in  their  definition  of  protective  services. 
The  preamble  to  the  existing  regulations 
distinguishes  between  protective 
services  cases  and  children  placed  in 
foster  careTiy  allowing  child  care 
subsidies  for  foster  care  cases  only  if  the 
foster  parent  is  working,  in  education  or 
in  training.  The  distinction  made  in  the 
preamble  was  an  interpretation  of  the 
regulatory  language.  The  regulation 
discusses  child  protective  services  only; 
it  is  silent  on  foster  care.  This  change  in 
interpretation  does  not  require  a 
regulatory  change. 

In  many  States,  foster  care  is  an 
integral  part  of  the  protective  services 
system.  It  is  one  of  the  many  services 
provided  to  children  and  families  who, 
for  a  variety  of  reasons,  may  need 
protective  intervention.  A  child  is 
placed  in  foster  care  when  remaining  in 
the  home  places  him  or  her  at  risk. 

States,  acting  in  loco  parentis,  may 
provide  on-going  supportive  services  to 
meet  the  developmental  needs  and 
redress  developmental  delays  which 
may  exist  as  a  result  of  neglect  or  abuse. 
These  services  are  available  both  for  a 
child  who  remains  in  his  or  her  own 
home  and  for  a  child  in  a  foster 
placement.  For  purposes  of  protective 
services  benefits,  some  grantees  do  not 
differentiate  between  the  protective 
services  for  families  who  remain  intact 
and  for  those  children  who  are  in  a 
foster  placement. 

In  the  preamble  to  the  existing 
regulations,  a  child  in  a  family  that  is 
receiving,  or  needs  to  receive,  some  type 
of  protective,  interventive  services  can 
be  eligible  for  child  care  subsidies  under 
CCDBG  if  he  or  she  remains  in  his  or  her 
own  home  even  if  the  parent  is  not 
working,  in  education  or  in  training. 
However,  such  therapeutic  child  care 
outside  of  the  home  may  be  a  necessary 
part  of  the  individual  child’s  supportive 
services  plan  regardless  of  the  child’s 
living  situation.  In  these  cases,  child 
care  is  needed  to  carry  out  the  social 
services  plan  for  the  child  and  the 
family — not  necessarily  because  the 


parent  is  wcNrking,  in  education  or  in 
training.  Therefore  we  are  changing  our 
interpretation  of  the  regulation  to  allow 
States  the  option  of  including  children 
in  foster  care  in  the  State’s  definition  of 
protective  services  cases. 

Allowing  CCDBG  grantees  to  include 
foster  care  in  their  definition  of 
protective  services  not  only  gives 
grantees  the  flexibility  to  work  within 
existing  child  protective  services 
systems,  it  is  also  consistent  with  the 
goals  of  the  recently  enacted  Family 
Support  and  Preservation  Act.  This  Act 
promotes  integrated  and  comprehensive 
services  for  families  already  receiving 
supportive  and/or  interventive 
assistance  from  social  services  agencies. 

Grantees  electing  to  include  foster 
care  in  their  deflnition  of  protective 
services  will  be  required  to  state  this  in 
their  Block  Grant  Plan.  Those  grantees 
choosing  to  exclude  foster  care  from 
their  deflnition  of  protective  services 
must  deflne  eligibility  for  p>articipation 
in  CCDBG  child  care  subsidies  in  terms 
of  the  foster  parent  working,  in 
education  or  in  training. 

Certificate  Availability 

Section  658E{c)(2)(A)  of  the  CCDBG 
Act  requires  States  to  provide 
assurances  that  parents  are  given  the 
option  of  (1)  Enrolling  their  children 
with  a  provider  who  has  a  grant  or 
contract  to  provide  services,  or  (2) 
receiving  a  child  care  certificate  with 
which  to  p>ay  the  provider  of  their 
choice.  The  Act  also  requires  that 
children  who  are  to  be  enrolled  in 
contracted  slots  must  be  placed  with  the 
provider  of  their  parents’  choice 
whenever  possible. 

The  CCDBG  regulation  elaborates  on 
the  choice  between  grant/contract  child 
care  and  a  child  care  certificate  by 
requiring  that  a  certificate  must  be 
offered  when  child  care  services  under 
§  98.50  are  made  available  to  a  parent. 
We  do  not  propose  any  changes  to  this 
requirement  which  is  stated  both  at 
§  98.30(a)  and  §  98.30(e).  However,  w'e 
do  propose  removing  §  98.30(e)  because 
it  is  redundant  to  a  clearer  and  more 
expanded  presentation  of  parental 
choice  set  forth  in  §  98.30(a)  (1)  and  (2). 

We  are  also  using  the  opportunity 
provided  by  this  proposed  rule  to  clarify 
the  certificate  requirement  and  to  ofler 
examples  of  grantee  systems  which  have 
successfully  met  this  requirement. 

Our  restatement  of  the  regulatory 
position  that  certificates  must  be 
available  whenever  services  under 
§  98.50  are  offered  does  not  preclude 
grantees  from  entering  into  grants  or 
contracts  for  child  care  services. 
Depending  upon  the  child  care  needs  of 
the  eligible  population  in  discrete 


geographic  areas  of  service,  grants  and 
contracts  may  be  necessary  to  provide 
stable  child  care  for  participating 
populations  or  specific  communities.  In 
essence,  the  provision  requires  a  good 
faith  effort  by  the  grantee  to  balance  the 
allocation  of  funds  between  grants/ 
contracts  and  certificates  to  ensure  that 
ptarents  have  optimum  choice  among 
quality  child  care  options  as  stipulated 
in  the  legislation  and  reinforced  in  the 
existing  regulation. 

In  conducting  on-site  program 
reviews  over  the  past  two  years,  we 
have  found  that  grantees  are  operating 
certificate  programs  which  offer 
parental  choice.  Some  grantees  are 
offering  only  certificates.  Others  are 
committing  funds  on  a  proportional 
basis  between  certificates  and  contracts 
based  on  the  particular  needs  of 
individual  areas  or  populations.  Some 
grantees,  however,  have  experienced 
that  stable  child  care  is  more  difficult  to 
find  in  rural  or  inner-city  areas,  for 
infants,  or  for  children  with  special 
needs  and  have  therefore  contracted 
with  competent  providers  to  specifically 
address  these  shortages. 

In  planning  the  distribution  of  funds 
for  grants/contracts  and  certificates, 
grantees  should  establish  sufficient 
fiscal  flexibility  to  ensure  that  parents 
who  choose  certificates  are  not  placed 
on  a  waiting  list  while  substantial 
numbers  of  contracted  slots  in  the  same 
area  remain  un-utilized. 

However,  most  grantees  are  reporting 
that  the  need  for  subsidized  low-income 
child  care  far  exceeds  the  available 
funding.  Thus,  if  certificate  funds  are 
fully  reserved  for  children  who  are 
already  enrolled,  and  no  subsidized 
slots  are  available  (either  filled  or  not 
part  of  the  grantee’s  program),  it  may  be 
necessary  to  begin  a  waiting  list  for 
certificates.  Similarly,  because  many 
grantees  are  allocating  funds  on  a 
locality  by  locality  basis,  waiting  lists 
may  result  in  some  parts  of  the  State 
while  Services  are  still  available  in  other 
areas. 

We  want  to  clarify  that  although 
certificates  must  be  an  option  for 
parents  whenever  §  98.50  services  are 
offered,  it  is  not  necessary  to  offer 
certificates  whenever  §  98.50  services 
are  being  u.sed.  For  example,  if  all 
CCDBG  funds  available  in  a  community 
are  "reserved”  for  specific  children  in 
contracted  and  certificate-funded  slots, 
the  grantee  is  not  actually  offering 
services  and  need  not  offer  additional 
certificates.  Thus,  a  local  program  might 
not  offer  new  child  care  services  during 
some  portion  of  the  program  year 
because  all  available  funds  have  been 
assigned  to  specific  children  and  are 
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being  used  or  “reserved”  for  those 
specific  children. 

Other  Authorized  Activities 

Currently,  CCDBG  grantees  may 
spend  up  to  10  percent  of  CCDBG  funds 
authorized  under  §  98.50  (the  75  percent 
monies)  for  program  administration  and 
activities  to  improve  the  availability  and 
quality  of  child  care  services.  If 
expenditures  for  operating  the 
certificate  program  and  related 
consumer  education  equal  or  exceed  10 
percent,  grantees  may  petition  for  an 
additional  five  percent  for  other 
authorized  activities,  for  a  total  of  15 
percent. 

Based  on  information  provided  by 
grantees  in  their  annual  reports  and 
during  on-site  program  reviews,  we  now 
propose  to  allow  grantees  to  use  up  to 
15  percent  of  funds  authorized  under 
§  98.50  for  ongoing  activities  related  to 
program  administration,  quality  and 
availability  without  further  justification. 

In  proposing  this  change,  we 
acknowledge  the  cost  implications  of 
complex  interrelationships  among 
program  administration,  quality  services 
and  availability  of  child  care  options  in 
the  context  of  rapidly  increasing  family 
and  community  needs.  Many  States  and 
localities  want  to  develop  more 
cohesive,  integrated  and  sophisticated 
child  care  management,  delivery  and 
payment  systems.  Activities  undertaken 
under  §  98.50(d)  can  contribute  to  the 
development  of  child  care  systems 
which  more  effectively  support 
informed  consumer  choice  and  the 
delivery  of  quality  care  through 
community-based  providers.  This 
change  will  provide  grantees  with  the 
flexibility  to  balance  priorities  and 
develop  more  responsive  child  care 
programs. 

Accordingly,  we  propose  that  the 
CCDBG  rules  be  amended  to  specify  that 
the  amount  generally  allowed  for 
activities  related  to  administration, 
quality  and  availability  is  15  percent  at 
§  98.50(d)(2)(ii).  Therefore,  the  amount 
specified  for  direct  services  is  at  least  85 
percent  at  §  98.50(d)(2)(i).  The  change 
will  also  remove  §  98.50(d)(3)  which 
requires  grantees  to  petition  for  the 
additional  five  percent  and  remove  a 
reference  to  §  98.50(d)(3)  which  occurs 
in  §  98.52(c).  It  will  also  remove  a 
related  reference  at  §98.13(a)(6)(ii). 

Availability  of  Funds 

In  the  Juvenile  Justice  and 
Delinquency  Prevention  Amendments 
of  1992,  section  658j(c)  of  the  CCDBG 
Act  was  amended  to  eliminate  the  time 
restrictions  on  obligation  and  to  extend 
the  length  of  time  grantees  have  to 
expend  funds  received  each  fiscal  year. 


Block  Grant  funds  awarded  to  States 
and  Territories  had  previously  been 
available  for  obligation  by  the  grantee  in 
the  fiscal  year  in  which  the  grant  funds 
were  awarded  and  in  the  succeeding 
fiscal  year  (year  2).  Unliquidated 
obligations  at  the  end  of  year  2  were  to 
be  liquidated  during  the  next  fiscal  year 
(year  3). 

The  statutory  amendments  eliminate 
the  restrictions  on  obligation  of  funds  by 
States  and  Territories  by  providing  that 
CCDBG  funds  are  expendable  in  the 
fiscal  year  in  which  they  are  awarded 
and  in  the  three  (3)  succeeding  fiscal 
years.  For  Tribal  grantees,  the 
amendments  also  extend  the 
expenditure  period  from  three  (3)  fiscal 
years  to  four  (4)  fiscal  years.  Thus,  the 
expenditure  period  for  all  grantees 
(States,  Territories,  exempt  Tribes  and 
non-exempt  Tribes)  now  extends  to  four 
(4)  fiscal  years. 

The  amendments  were  not  effective  in 
time  to  remove  the  September  30, 1992, 
obligation  restriction  on  FY  1991  grant 
funds  awarded  to  States  and  Territories. 
However,  the  amendments  do  provide 
an  additional  year  to  expend  funds  for 
obligations  made  with  FY  1991  funds, 
so  that  States  and  Territories  now  have 
until  September  30, 1994  (rather  than 
Septem^r  30, 1993),  to  expend  FY  1991 
funds  which  were  obligated  by 
September  30, 1992. 

Tribal  grantees  who  received  FY  1991 
funds  were  required  to  expend  their 
funds  by  September  30, 1993.  Because 
the  amendments  provide  an  additional 
year  during  which  FY  1991  funds  may 
be  expended.  Tribal  grantees  have  until 
September  30, 1994,  to  expend  their  FY 
1991  grants. 

In  summary,  for  all  grantees  (States, 
Territories  and  Tribes),  FY  1992  and 
subsequent  fiscal  years’  funds  must  be 
expended  by  the  end  of  the  expenditure 
period  (the  fiscal  year  in  which  the 
funds  are  awarded  plus  the  three 
succeeding  fiscal  years).  To  reflect  these 
changes,  we  propose  amending  §  98.2  by 
removing  and  reserving  paragraph  (z) 
and  revising  paragraphs  (y)  and  (cc)  and 
§98.60  by  revising  paragraphs  (d)(1), 
(d)(4),  (h)(1),  and  (h)(3)  and  removing 
paragraphs  (d)(2),  (d)(3),  (e),  and  (h)(2). 

Financial  Reporting 

We  propose  revising  §  98.63(a)(1)  and 
(b)  to  change  the  dates  by  which  States 
must  report  funds  for  reallotment  to 
other  State  grantees.  Reallotment  rules 
do  not  affect  Territories  or  Tribal 
grantees  since  those  grantees  may  not 
receive  reallotted  funds. 

Each  fiscal  year.  States  must  specify 
the  amount  of  any  CCDBG  funds  which 
will  be  available  for  reallocation  or  else 
report  that  all  funds  will  be  expended. 


The  deadline  for  submission  of  this 
information  was  previously  April  1  of 
the  second  fiscal  year  of  the  obligation 
period.  As  a  result  of  the  extension  of 
the  expenditure  deadline  by  section  8  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992,  the 
date  by  which  States  must  report 
CCDBG  funds  for  reallotment  has  been 
extended  to  April  1  of  the  fourth  (and 
last)  fiscal  year  of  the  expenditure 
period. 

Since  the  amendments  did  not 
remove  the  September  30, 1992 
obligation  deadline  for  FY  1991  grant 
funds,  this  change  in  reporting  did  not 
affect  FY  1991  awards.  For  FY  1992 
funds,  States  must  report  on  the 
availability  of  funds  for  reallotment  by 
April  1, 1995.  Funds  reallotted  from  one 
fiscal  year’s  grant  are  subject  to  the  same 
period  of  availability  as  the  grant  year 
from  which  the  funds  were  awarded. 
Thus,  FY  1992  funds,  if  any,  reallotted 
in  May  of  1995  must  be  expended  by 
September  30, 1995. 

Annual  Report  Requirement 

In  §  98.70,  the  CCDBG  rule  requires 
grantees  to  submit  annual  reports  to  the 
Secretary  by  December  31.  This 
provision  is  not  affected  by  the 
extension  of  the  expenditure  period  by 
section  8  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Amendments 
of  1992.  Each  report  must  specify 
expenditures  made  by  September  30  of 
the  year  in  which  the  report  is 
submitted  to  the  Secretary,  with  each 
fiscal  year’s  funds  accounted  for 
separately.  However,  we  are  proposing 
to  revise  §  98.70  to  more  clearly  state  the 
requirement  and  to  delete  those 
requirements  no  longer  applicable. 

PART  255— CHILD  CARE  AND  OTHER 
WORK  RELATED  SUPPORTIVE 
SERVICES  DURING  PARTICIPATION  IN 
EMPLOYMENT,  EDUCATION  AND 
TRAINING 

Child  Care  That  Is  “Reasonably 
Related”  To  Parent’s  Activities 

Under  the  regulations  for  title  IV-A 
child  care,  a  State  must  assure  in  the 
State  Supportive  Services  Plan  that 
child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  participation  in  JOBS  or  in 
other  State-approved  education  and 
training  (for  care  under  part  255)  or 
employment  (for  care  under  parts  255, 
256  and  257).  ACF  recognized  that 
many  individuals  would  participate  in 
education,  training  and  employment  on 
less  than  a  full-time  basis,  but  decided 
not  to  regulate  a  definition  of  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent’s  hours  of 
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participation  or  employment.  Rather,  we 
gave  States  the  flexibility  and,  we 
believed,  the  authority  to  develop  their 
own  policies. 

During  our  discussions  with  States, 
however,  we  learned  that  there  is  some 
misunderstanding  or  disagreement 
about  who  has  the  responsibility  for 
establishing  policies  on  what  constitutes 
an  amount  of  child  care  that  is 
reasonably  related  to  the  parent’s 
training  or  employment.  For  example, 
internal  or  external  reviews  or  audits 
have  questioned  how  a  State  determined 
that  the  child  care  under  review  was 
reasonably  related  to  the  parent’s 
activity. 

ACF  continues  to  maintain  that  State 
IV-A  agencies  should  establish  their 
own  policies  for  what  constitutes  a 
“reasonably  related”  amount  of  child 
care.  Therefore,  we  propose  to  have  the 
State  include  in  its  Supportive  Services 
Plan  a  description  of  its  policy  on  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent’s  hours  of 
participation  in  education,  training  or 
employment  by  revising  §§  255.1(e)(4) 
and  257.21(a)(6). 

Including  the  State’s  “reasonably 
related”  child  care  policy  in  the 
federally  approved  Supportive  Services 
Plan  will  clarify  the  IV-A  agency’s  role 
in  developing  and  articulating  the 
State’s  policy  in  this  area.  By  having 
written  policy  on  “reasonably  related,” 
States  should  avoid  such  disputes  with 
potential  reviewers. 

In  proposing  this  regulation,  we  wish 
to  clarify  the  difference  betw'een  a 
policy  which  addresses  paying  for  child 
care  when  a  child  is  absent  from 
regularly  scheduled  care  (e.g.  due  to 
illness)  and  a  policy  which  describes 
what  is  reasonably  related  child  care. 

A  “reasonably  related”  child  care 
policy  correlates  the  parent’s  activities 
with  the  amount  of  child  care  that  the 
IV-A  agency  views  as  necessary  based 
on  the  parent’s  activities  and  in 
consideration  of  other  factors  that  the 
agency  regards  as  significant.  For 
example.  States  may  wish  to  include 
such  factors  as  the  individual  needs  of 
the  recipient  family,  the  availability  or 
lack  of  care  alternatives  in  a  local 
market  area,  need  for  continuity  of  care 
by  a  specific  caregiver,  or  the  needs  of 
a  Head  Start  Agency  to  meet  operating 
expenses  for  wrap-around  child  care. 

In  contrast  to  tne  “reasonably  related” 
policy  which  relates  the  parent’s 
activity  to  an  eunount  of  child  care,  an 
absence  policy  addresses  the  fact  that 
children  will  occasionally  miss  child 
care  especially  due  to  illness.  A  State’s 
absence  policy  would  establish  when  a 
State  would  pay  for  child  care  even 
when  the  child  is  absent.  FFP  is 


available  for  payments  made  in 
accordance  with  a  State’s  absence 
policy. 

The  “reasonably  related”  policy  the 
State  describes  in  its  approved 
Supportive  Services  Plan  will  become 
the  standard  against  which  actual 
payments  will  be  judged,  for  example, 
for  audit  purposes.  We  therefore  advise 
the  State  to  articulate  its  policy  clearly 
to  all  individuals  responsible  for 
approving  the  payment  or 
reimbursement  of  child  care  services. 

Determination  of  Physical  or  Mental 
Incapacity 

Under  the  regulations  for  AFDC  child 
care  at  part  255  and  Transitional  Child 
Care  (TCC)  at  part  256,  the 
determination  of  mental  or  physical 
incapacity  for  a  child  over  age  13  can 
only  be  made  by  a  “physician  or  a 
licensed  or  certified  psychologist.” 

The  existing  policy  was  adopted  to  be 
consistent  with  the  regulations 
concerning  exemption  from 
participation  in  the  Job  Opportunities 
and  Basic  Skills  Training  (JOBS) 
program  found  in  part  250.  Exemptions 
from  participation  in  JOBS  are  available 
for  a  number  of  reasons,  including 
physical  or  mental  incapacity.  Since 
incapacity  would  provide  a  long  and 
perhaps  permanent  period  of  exemption 
from  activities  that  would  prepare  an 
individual  for  entry  into  the  work  force, 
a  high  standard  of  professional 
verification  by  a  physician  or  licensed 
or  certified  psychologist  was  adopted. 
After  experience  with  the  child  care 
programs,  we  do  not  believe  that 
receiving  child  care  services  under  parts 
255  and  256  requires  such  rigorous 
verification. 

In  addition,  when  the  CCDBG 
program  and  the  At-Risk  Child  Care 
program  were  implemented  after  JOBS, 
both  programs,  by  regulation,  provided 
for  care  of  a  child  over  age  13  who  is 
physically  or  mentally  incapable  of 
caring  for  himself  or  herself.  The 
regulations  for  those  programs  at  parts 
98  and  257,  respectively,  permit  the 
State  to  make  the  determination  of 
physical  or  mental  incapacity.  Those 
regulations  also  require  States  to 
include  a  definition  of  the  term 
“physically  or  mentally  incapable  of 
caring  for  himself  or  herself’  in  the 
applicable  State  Plan. 

We  propose  to  amend  the  child  care 
regulations  at  parts  255  and  256  to  be 
compatible  with  the  regulations  of  the 
other  child  care  programs.  These 
proposed  changes  will  ease  State 
administration  of  child  care  programs 
while  continuing  to  ensure  that 
eligibility  is  properly  documented.  We 
therefore  propose  to  amend  §§  255.2(a) 


and  256.2(a)  to  provide  State  flexibility 
in  determining  physical  or  mental 
incapacity.  We  also  propose  to  add 
§§  255.1(m)  and  256.1(a)(5)  to  require 
the  State  to  provide  its  definitions  of 
physical  or  mental  incapacity  in  the 
applicable  State  Plan. 

Gaps  in  Employment  and  Child  Care 
Under  Title  IV-A 

We  propose  to  modify  the  regulatory 
language  at  §  255.2(d)(2)  to  allow  States 
the  additional  option  to  continue  child 
care  for  families  that  lose  a  job  but  are 
searching  for  another  job.  Under  the 
proposed  regulation  at  §  255.2(d)(2)(ii) 
care  can  be  continued  for  up  to  one 
month  of  job  search  if  the  care 
arrangements  would  otherwise  be  lost. 
This  is  an  expansion  of  the  existing 
regulation  which  provides  for  a 
continuation  of  care  for  up  to  one  month 
only  if  an  activity  is  scheduled  to  begin 
within  that  month  and  the  arrangements 
would  otherwise  be  lost. 

We  believe  that  giving  States  this 
additional  option  to  continue  child  care 
for  a  limited  period  of  job  search  is 
supportive  of  families  who  may  have  to 
change  employment  and  recognizes  that 
it  is  not  always  possible  to  secure 
another  job  immediately  following  a  job 
loss.  Under  the  existing  regulations. 
States  have  had  the  option  to  extend 
child  care  services  that  would  otherwise 
be  lost  for  a  limited  period  both  when 
another  activity  is  already  scheduled  to 
begin  within  that  period  and  when  there 
is  a  short  period  of  absence  from  an  on¬ 
going  job.  The  proposed  regulation 
broadens  the  State’s  ability  to  ser\’e 
families  for  whom  continuity  of  care 
would  assist  their  movement  towards 
self-sufficiency. 

We  also  propose  to  amend  the  At-Risk 
regulations  at  §  257.30(c)  to  be 
consistent  with  the  proposed  change  at 
§  255.2(d)(2)(ii)  to  allow  States  the 
option  to  continue  child  care  for  up  to 
one  month  for  families  that  lose  a  job 
but  are  searching  for  another  job. 
Additionally,  we  propose  to  amend 
§  257.30(c)  to  delete  the  requirement 
that  child  care  for  the  two-week  period 
prior  to  the  start  of  a  job  may  be 
provided  only  if  “the  child  care 
arrangements  would  otherwise  be  lost.” 
We  believe  that  the  two-week  period 
may  be  needed  to  provide  child  care  in 
order  to  prepare  for  employment.  We 
propose  that  at  State  option  child  care 
may  be  available  for  up  to  two  weeks 
before  employment  without  restriction. 

In  making  these  changes  to  the 
regulations  at  §§  255.2(d)  and  257.30(c), 
we  recognized  that  the  existing 
regulations  for  care  under  part  256 
(TCC)  are  silent  on  the  provision  of 
child  care  during  gaps  between  jobs.  In 
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JOBS-FSA-AT-90-8,  dated  June  29, 
1990,  we  clarified  that  families  are 
eligible  for  TCC  during  gaps  in 
employment.  This  proposed  rule  at 
§  256.2(f)  thus  codifies  existing  policy 
and  mirrors  the  amended  policy 
concerning  gaps  in  employment  in  parts 
255  and  257.  Care  provid^  during  a 
break  in  employment,  that  is,  when  the 
family  is  not  working,  does  not  extend 
the  family’s  12-month  eligibility  period. 

We  propose  to  make  a  corresponding 
amendment  to  the  regulations  at 
§  256.1(a)  for  the  State  Supportive 
Services  Plan  which  addresses 
Transitional  Child  Care.  We  propose 
that  the  plan  reflect  whether  the  State 
has  elected  to  allow  child  care  during 
gaps  in  employment  under  TCC 
pursuant  to  the  proposed  §  256.2(0. 

PART  256— TRANSITIONAL  CHILD 
CARE 

Determination  of  Physical  or  Mental 
Incapacity 

We  propose  to  amend  the  regulations 
of  the  TCC  program  at  §  256.2(a)  to 
allow  the  State  to  determine  “physical 
or  mental  incapacity”  and  at  §  256.1(a) 
to  allow  the  State  to  define  the  term  in 
the  State’s  Supportive  Services  Plan. 

Our  reasons  are  further  explained  in  the 
preamble  to  the  proposed  changes  for 
part  255. 

Voluntary  Cessation  of  AFDC  and 
Eligibility  for  TCC 

We  propose  to  amend  §  256.2(b)(1)  by 
adding  a  new  subparagraph  (ii)  to  allow 
States  the  option  of  making  families 
who  voluntarily  terminate  receipt  of  an 
AFDC  benefit  eligible  for  TCC.  Under 
this  option,  working  families  that 
receive  AFDC  could  request  that  their 
AFDC  be  terminated  and  still  become 
eligible  for  TCC,  provided  that  they 
meet  all  other  TCC  eligibility 
requirements. 

The  existing  regulation,  which  we 
propose  to  redesignate  as 
§  256.2(b)(lKi).  requires  that  a  family’s 
eligibility  for  TCC  is  based  on  a  loss  of 
eligibility  for  AFDC  due  to  the  increased 
hours  of  employment,  increased  income 
from  employment  or  loss  of  (he  income 
disregards  due  to  time  limits.  In  our 
consultations  we  have  heard  concerns 
that  some  working  families  find 
themselves  ineligible  for  "TCC  because 
they  voluntarily  leave  AFDC  when  they 
are  still  entitled  to  a  grant.  Therefore, 
w'e  propose  to  allow  the  State  the  option 
to  provide  TCC  to  those  working 
families  who  voluntarily  request  that 
their  AFDC  be  terminated  b^ause  their 
hours  or  income  fit)m  employment  have 
increased  or  they  have  lost  the  income 
(tisregards  due  to  time  limits,  but  are 


still  eligible  for  AFDC.  This  policy, 
coupled  with  our  proposal  to  give  States 
the  option  to  eliminate  the  need  for  a 
request  for  TCC,  should  allow  States  to 
provide  TCC  to  more  families,  while 
easing  the  administrative  burden  on 
them  to  provide  that  service. 

We  are  not  proposing  to  require  States 
to  provide  TCC  in  voluntary  closure 
cases  because  we  are  unsure  of  the 
administrative  and  fiscal  impacts  on 
States.  At  the  same  time,  we  want  our 
regulations  to  support  families  who  take 
the  initiative  to  get  jobs  and  move  off 
AFDC.  Tlrerefore,  we  are  interested  in 
receiving  comments  as  to  whether  it 
would  be  more  appropriate  to  allow  or 
to  require  States  to  provide  TCC  in 
voluntary  closure  cases. 

We  propose  to  revise  the  regulations 
concerning  the  State  Supportive 
Services  Plan  at  §  256.1(a)(6)  to  include 
information  on  whether  the  State  elects 
to  provide  TCC  to  working  families  who 
voluntarily  cease  to  receive  AFDC. 

Requesting  TCC 

The  existing  regulations  require  States 
to  provide  information  to  families  about 
their  potential  eligibility  for  TCC,  the 
steps  they  need  to  take  to  request  TCC 
services,  and  their  rights  and 
responsibilities  under  the  program. 

States  must  provide  this  information 
during  initial  application  for  AFDC, 
during  orientation  to  the  JOBS  program, 
at  redetermination  of  eligibility  for 
AFDC  benefits  and  at  termination  of 
AFDC  benefits.  ACF  issued  an  Action 
Transmittal  (CC-ACF-AT-92-3),  dated 
June  16, 1992,  that  reiterated  the 
necessity  for  all  families  to  be  informed 
about  TCC  “in  writing,  and  orally  as 
appropriate,  at  the  time  they  become 
ineligible  for  AFDC.” 

The  existing  regulations  also  require 
that  all  families  request  TCC  before 
services  are  provided.  ACF  did  not 
regulate  the  nature  of  the  request  or 
application  process.  Rather  we 
encouraged  States  to  make  the  process 
simple,  citing  the  example  of  a  current 
recipient  for  whom  the  State  might 
approve  TCC  through  a  recertification 
process  if  the  necessary  information  was 
on  file. 

We  have,  however,  heard  concerns 
that  the  requirement  for  the  family  to 
request  services  may  have  discouraged 
some  families  from  seeking  TCC  or 
caused  disruption  in  child  care 
arrangements.  This  requirement  is 
especially  frustrating  for  families  when 
necessary  information  is  already  on  file 
with  the  State  agency. 

Therefore,  we  propose  at  §  256.2(b)(3) 
to  give  States  the  option  to  provide  TCC, 
without  requiring  a  request,  to  eligible 
families.  We  believe  that  such  a  policy 


would  be  most  applicable  to  families 
who  were  approv^  for  child  care 
services  under  part  255.  For  example,  an 
AFDC  recipient  reports  her  newly-begun 
job  to  her  AFDC  case  manager.  At  that 
time,  the  case  manager  determines  that 
the  family  will  remain  eligible  for  AFDC 
until  the  time  limitations  on  the  income 
disregard  at  §  233.20(a)(ll)  cause  the 
family  to  lose  AFDC  eligibility.  Because 
the  case  manager  recognizes  that  the 
family  will  be  eligible  for  TCC  in  four 
months,  if  circumstances  remain  the 
same,  she  obtains  the  necessary 
information  with  which  to  determine 
eligibility  and  establish  the  level  of  the 
family’s  fee  for  TCC,  if  any.  Continuing 
child  care  services  in  this  instance 
would  be  possible  because  all  the 
appropriate  information  is  available  to 
determine  TCC  eligibility,  including 
fees,  when  the  family  loses  eligibility  for 
AFDC  and  transitions  to  TCC.  Adopting 
this  option  can  make  the  delivery  of  title 
IV-A  child  care  services  more  seamless 
for  the  family.  Additionally,  the 
transition  from  child  care  services 
provided  under  part  255  to  TCC  services 
may  well  be  “transparent”  to  the  family 
if  the  State  also  adopts  the  proposed 
option  to  waive  TCC  fees  for  those 
families  who  are  at  or  below  the  poverty 
level. 

However,  in  adopting  the  option  to 
continue  child  care  services  without  a 
request  for  TCC,  the  State  must  still 
provide  all  of  the  required  notifications, 
including  appeals  ri^its,  regarding  the 
termination  of  AFDC  benefits  and  child 
care  services  pursuant  to  §§  205.10  or 
250.36  as  appropriate.  The  family  must 
also  be  notified  of  the  requirements  for 
their  continued  eligibility  for  TCC. 
including  the  payment  of  fees  if 
applicable,  pursuant  to  the  requirements 
at  §§  256.2,  256.3  and  256.4. 

We  propose  amending  §  256.1(a)(6)(i) 
to  have  States  specify  in  their 
Supportive  Services  Plan  whether  they 
have  adopted  this  option. 

In  proposing  this  option  we  recognize 
that,  in  some  cases  (e.g.,  where  a  State 
does  not  have  current  or  complete 
information  on  a  family),  a  State  may 
find  it  difficult  to  provide  TCC  in  the 
absence  of  a  request.  Therefore,  the 
State  will  still  need  a  mechanism  in 
place  to  collect  the  infcnrmation 
necessary  to  determine  eligibility  and 
payments.  For  many  families,  the  need 
for  child  care  will  not  arise  until  they 
get  a  job  which  terminates  their  AFI)C 
eligibility.  Other  families  who  leave 
AFDC  due  to  employment  may  not  need 
child  care  at  that  time  (e.g.,  because 
their  child  is  enrolled  in  Head  Start), 
but  may  need  care  subsequently. 
Whenever  the  need  for  child  care  arises, 
the  State  must  make  a  prompt 
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determination  of  eligibility  for  TCC  in 
order  to  assist  the  family.  ACF  remains 
concerned  that  States  have  not 
established  such  timely,  efficient 
procedures.  The  request  or  application 
process  should  be  siinple  so  as  not  to 
hinder  the  applicant’s  ability  to  accept 
work  or  continue  working. 

Because  we  continue  to  hear  concerns 
that  the  requirement  for  a  request  for 
TCC  is  problematic  and  that  TCC 
utilization  is  low,  we  are  requesting 
comments  on  whether:  (1)  This 
provision  to  make  requests  optional  is  a 
sufficient  response;  (2)  the  request 
requirement  constitutes  a  serious  barrier 
to  the  receipt  of  TCC;  and  (3)  other 
changes  should  be  made  to  make  TCC 
more  accessible  to  eligible  families. 

Betroactive  Requests  for  TCC 

The  existing  rule  at  §  256.2(c) 
specifically  provides  for  families  to 
receive  TCC  “notwithstanding  when  the 
family  requests  assistance  under  this 
Part  *  *  States  have  asked  whether 
they  may  establish  a  cut-off  date  for  TCC 
requests  as  they  have  received  requests 
after  the  family’s  12-month  period  of 
TCC  eligibility  has  expired.  There  is  no 
existing  Federal  policy  which  addresses 
a  cut-off  date  for  TCC  requests  following 
the  12-month  eligibility  period.  We 
believe  a  cut-off  date  should  be  a  State 
decision.  We  propose  to  revise 
§  256.2(c)  and  add  a  new  paragraph 
§  256.2(g)  to  provide  States  the  authority 
to  establish  a  reasonable  time  limit  for 
accepting  TCC  requests  following  the 
close  of  the  eligibility  period. 

We  also  propose  to  amend  §  256.4(c) 
to  require  States  which  have  elected  to 
establish  a  time  limit  for  accepting 
requests  for  TCC,  pursuant  to  §  256.2(g), 
to  notify  families  of  the  time  limit. 

Fee  Requirement 

In  order  to  be  compatible  with  the  At- 
Risk  Child  Care  Program  at  §  257.31(c) 
and  CCDBG  at  §  98.42(c),  we  propose  to 
r  amend  the  TCC  regulation  that  requires 
some  level  of  contribution  to  the  cost  of 
TCC  by  all  recipients.  Section 
402(g)(l)(A)(vii)  of  the  Act  requires  a 
family  to  contribute  to  the  cost  of  TCC 
according  to  its  ability  to  pay.  The 
existing  regulations  at  §  256.3(b)  require 
that  a  sliding  fee  be  established  that 
provides  for  some  level  of  contribution 
by  all  recipients. 

As  is  the  case  with  At-Risk  families, 
families  eligible  for  TCC  are  only  one 
step  away  from  actual  receipt  of  AFDC. 
We  believe  it  is  appropriate  to  give 
States  the  option  to  treat  TCC  families 
the  same  as  other  similarly-situated 
families  in  the  State.  Therefore,  we 
propose  to  revise  §  256.3(b)  to  give 
States  the  option  to  waive  the 


contribution  from  a  family  whose 
income  is  at  or  below  the  poverty  level 
for  a  family  of  the  same  size. 

Gaps  in  Employment  During  TCC 
As  discussed  in  the  preamble  to  part 
255  we  propose  to  amend  §  256.1(a)  and 
add  §  256.2(0  to  allow  States  the  option 
to  continue  child  care  that  would 
otherwise  he  lost,  for  a  limited  period  of 
time  for  families  waiting  to  enter 
employment  or  who  have  a  gap  in 
employment.  Section  256.2(0  codifies 
into  part  256  the  existing  and  proposed 
title  IV-A  child  care  gaps  policy. 

PART  257— AT-RISK  CHILD  CARE 
PROGRAM 

Child  Care  That  Is  "Reasonably 
Related”  to  Parent’s  Employment 

As  discussed  in  the  preamble  at  parts 
255  and  256,  we  propose  to  amend 
§  257.21(a)(6)  to  have  the  State  include 
in  its  At-Risk  Child  Care  plan  a 
description  of  its  policy  on  what 
constitutes  child  care  that  is  reasonably 
related  to  the  parent’s  hours  of 
employment. 

Gaps  in  Employment  During  At-Risk 
Child  Care 

As  discussed  in  the  preamble  at  parts 
255  and  256,  we  propose  to  amend 
§  257.30(c)  to  allow  States  the  additional 
option  to  continue  child  care  for  a 
limited  period  of  time  for  families  that 
lose  a  job  but  are  searching  for  another 
and  whose  child  care  arrangements 
would  otherwise  be  lost.  We  also 
propose  to  conform  the  At-Risk 
regulations  regarding  the  provision  of 
child  care  during  the  two  weeks  prior  to 
start  of  employment  with  the 
corresponding  regulations  in  part  255 
and  the  proposed  amendment  to  part 
256.  Widi  these  proposed  amendments. 
States  will  have  the  flexibility  to  create 
a  consistent  gaps  policy  across  the  three 
title  IV-A  child  care  programs. 

Other  Proposed  At-Risk  Child  Care 
Amendments 

We  propose  amending  the  At-Risk 
regulations  concerning  in-home  care 
and  the  effects  test,  as  discussed  earlier 
in  the  preamble. 

List  of  Subjects 
45  CFR  Part  98 

Child  care.  Grant  program — social 
programs.  Parental  choice.  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  255 
Aid  to  families  with  dependent 
children.  Grant  programs — social 
programs.  Employment,  Education  and 
training,  Day  care. 


45  CFR  Part  256 

Aid  to  families  with  dependent 
children.  Grant  programs — social 
programs.  Employment,  Education  and 
training.  Day  care. 

45  CFR  Part  257 

Day  care.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  93.037,  Child  Care  and 
Development  Block  Grant;  93.560,  Aid  to 
Families  with  Dependent  Children;  93.561, 

Job  Opportunities  and  Basic  Skills  Training 
(JOBS)  Program;  93.574,  At-Risk  Child  Care) 
Dated:  March  31, 1994. 

Mary  )o  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Approved:  April  20, 1994. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  parts  98,  255,  256,  and  257  of 
title  45  of  the  Code  of  Federal 
Regulations  are  revised  to  read  as 
follows: 

45  CFR  Subtitle  A 

PART  9a-CHILD  CARE  AND 
DEVELOPMENT  BLOCK  GRANT 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9858. 

Subpart  A — Purposes  and  Definitions 

2.  Section  98.2  is  amended  by 
removing  and  reserving  paragraph  (z); 
and  revising  paragraphs  (y)  and  (cc)  to 
read  as  follows: 

§98.2  Definitions. 

*  «  *  *  * 

(y)  Expenditure  period  is  the  time 
period  during  which  one  fiscal  year’s 
grant  funds  must  be  expended  which 
includes  the  relevant  fiscal  year  in 
which  the  funds  were  awarded  and  the 
succeeding  three  fiscal  years.  This 
provision  pertains  to  all  grantees, 
including  State,  Territorial  and  Tribal 
grantees: 

***** 

(cc)  Program  period  is  the  time  period 
during  which  one  fiscal  year’s  grant 
funds  may  be  used  to  support  program 
activities.  The  time  frame  for  the 
program  period  is  the  same  as  that  for 
the  expenditure  period; 
***** 
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immunizations  of  the  respective  State  or 
Territorial  Department  of  Public  Health: 

(B)  Tribes  have  the  option  to 
determine  the  immxmization  standards 
to  be  incorporated  in  their  health  and 
safety  plans,  but  must  identify  the 
source  of  standards.  Tribes  may  choose 
from: 

(2)  State  Department  of  Public  Health 
immunization  standards:  or 

(2)  Indian  Health  Service 
immunization  standards. 

(ii)  Notwithstanding  paragraph 

(a)(l)(i)  of  this  section.  States  may 
exempt: 

(A)  Children  who  are  cared  for  by 
relatives  (defined  as  grandparents,  aunts 
and  uncles): 

(B)  Children  who  receive  care  in  their 
ov\Ti  homes: 

(C)  Children  whose  parents  object  for 
religious  reasons:  and 

(D)  Children  whose  medical  condition 
contraindicates  immunization: 

***** 

8.-  Section  98.43  is  amended  by 
removing  and  reserving  paragraph  (c): 
and  revising  paragraphs  (b)(1) 
introductory  text,  (b)(2)  and  (e)  to  read 
as  follows: 

§98.43  Payment  rates. 
***** 

(b)*  •  * 

(1)  Variations  in  the  amount  charged 
for  providing  child  care: 

***** 

(2)  The  additional  amount  charged  for 
providing  child  care  for  a  child  with 
special  needs  for  services  which  are  not 
required  as  an  accommodation  under 
the  Americans  with  Disabilities  Act. 
***** 

(e)  If  a  grantee  sets  a  payment  rate 
schedule  which  includes  variation  in 
the  payment  rate  within  a  category, 
pursuant  to  §  98.16(a)(12)(iii),  the 
grantee  must  describe  how  the  payment 
differential  w'as  determined  and  what 
the  distinctions  within  categories  are. 

*  *  *  *  ^  * 

§  98.45  [Amended) 

9.  In  §  98.45,  paragraph  (d)  is  removed 
and  reserv'ed. 


section  must  be  expended  for  services 
pursuant  to  paragraph  (a)(1)  of  this 
section:  and 

(ii)  Not  more  than  15  percent  of  the 
funds  may  be  expended  for  activities  as 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

11.  Section  98.52  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§98.52  Administrative  activities. 
***** 

(c)  Expenditures  on  any 
administrative  activities  related  to  the 
services  under  §  98.50  are  subject  to  the 
requirements  and  limitation  under 

§  98.50(d),  and  together  with 
expenditures  for  quality  and 
availability,  must  not  exceed  the 
limitation  under  §  98.50(d)(2). 

Subpart  G — Financial  Management 

12.  Section  98.60  is  amended  by 
removing  and  reserving  paragraphs 

(d)(2).  (d)(3).  (e).  (h)(2):  revising  the 
word  “obligation”  in  paragraph  (h)(1)  to 
read  “expenditure”  and  revising  the 
word  “obligated”  in  paragraph  (h)(1)  to 
read  “expended”:  and  revising 
paragraphs  (d)(1),  (d)(4),  and  (h)(3)  to 
read  as  follows:  ’  ^ 

§  98.60  Availability  of  funds. 
***** 

(d) (1)  State,  Territorial,  and  Tribal 
Grantees  must  expend  their  allotment  in 
the  fiscal  year  in  which  funds  are 
awarded  or  in  the  succeeding  three 
fiscal  years. 

***** 

(4)  Any  funds  not  expended  during 
the  expenditure  period  specified  in 
paragraph  (d)(1)  of  this  section  will 
revert  to  the  Federal  government. 

***** 

(h)*  *  * 

(3)  If  received  by  the  grantee  or 
subgrantee  after  the  expenditure  period 
specified  in  paragraph  (d)(1)  of  this 
section,  be  returned  to  the  Federal 
government. 

***** 

13.  Section  98.63  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 


Subpart  B — General  Application 
Procedures 

§98.13  [Amended] 

3.  Section  98.13  is  amended  by 
removing  and  reserving  paragraph 
(a)(6)(ii). 

4.  Section  98.16  is  amended  by 
revising  paragraphs  (a)(7)(ii)  and 
(a)(12)(ii);  and  adding  paragraph 
(a)(12)(iii)  to  read  as  follows: 

§98.16  Plan  provisions. 

(a)*  *  * 

(7)*  *  * 

(11)  Specification  of  the  grantee’s 
policy  for  the  availability  of  in-home 
care  and  the  rationale  for  that  policy: 

***** 

(12) *  *  * 

(ii)  Based  on  a  methodologically 
sound  system  for  determining  payment 
rates,  a  justifir.ation  of  the  grantee’s 
decision  not  to  provide  for  differences 
in  payment  bas^  on  the  setting 
(categories  of  care),  or  the  age  of  the 
child:  and 

(iii)  A  description  of  how  differential 
rates  within  categories  of  care,  if  any, 
are  determined  and  identification  of 
within-category  distinctions: 


Subpart  D — Program  Operations  (Child 
Care  Services)-^^rental  Rights  and 
Responsibitrttes 

§98.30  [Amended] 

5.  In  §  98.30,  paragraphs  (e)  and  (g) 
are  removed  and  reserved. 

Subpart  E — Program  Operations  (Child 
Care  Servicesh-^tate  and  Provider 
Requirements 

§  98.40  [Amended] 

6.  In  §98.40,  paragraph  (b)(2)  is 
removed  and  reserved. 

7.  Section  98.41  is  amended  by 
removing  and  reserving  paragraph  (b): 
and  revising  paragraph  (a)(1)  to  read  as 
follows: 

§  98.41  Health  and  safety  requirements. 

(a)  *  *  * 

(1)  The  prevention  and  control  of 
infectious  diseases  (including 
immunizations): 

(i)  Grantees  must  establish 
immunization  requirements  as  part  of 
their  health  and  safety  plans  which 
assure  that  children  receiving  services 
under  the  Block  Grant  are  immunized. 
Immunization  requirements  must  be 
established  in  accordance  with  the 
following  guidelines: 

(A)  State  and  Territorial  health  and 
safety  plans  must  incorporate  (by 
reference  or  otherwise)  the  latest 
recommendation  for  childhood 


Subpart  F — Use  of  Block  Grant  Funds 

10.  Section  98.50  is  amended  by 
removing  and  reserving  pgiragraph 
(d)(3):  and  revising  paragraph  (d)(2)  to 
read  as  follows: 

§  98.50  Child  care  services. 
***** 

(d)*  *  * 

(2)  To  meet  the  requirements  of 
paragraph  (d)(1)  of  this  section: 

(i)  At  least  85  percent  of  the  funds 
reserved  for  assistance  under  this 


§98.63  Reallotment 

(a) *  *  * 

(1)  In  the  fourth  (and  last)  fiscal  year 
of  each  expenditure  period,  the  State 
shall  report  to  the  Secretary  the  dollar 
amount  of  funds  available  for 
reallotment  from  the  award  given  in  the 
first  fiscal  year  of  that  expenditure 
period.  Such  report  must  be  postmarked 
by  April  1st. 

***** 

(b)  States  receiving  reallotted  funds 
must  expend  these  hinds  in  accordance 
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with  §  98.60.  The  reallotment  of  funds 
does  not  extend  the  program  period  for 
expenditure  of  such  funds. 

Subpart  H — Program  Reporting 
Requirements 

14.  Section  98.70  is  amended  by 
removing  and  reserving  paragraph  (b); 
and  revising  paragraph  (a)  to  read  as 
follows: 

§  98.70  Annual  report  requirement 

(a)  Grantees  that  receive  assistance 
under  the  Block  Grant  shall  prepare  and 
submit  to  the  Secretary  an  annual 
report.  The  report  will  be  submitted  in 
the  manner  specified  by  the  Secretary 
by  December  31  and  will  cover 
expenditures  made  by  September  30  of 
that  year.  Unless  otherwise  specified  by 
the  Secretary,  each  fiscal  year’s  grant 
shall  be  accounted  for  separately. 
***** 

45  CFR  Chapter  II 

PART  25&— CHILD  CARE  AND  OTHER 
WORK-RELATED  SUPPORTIVE 
SERVICES  DURING  PARTICIPATION  IN 
EMPLOYMENT,  EDUCATION.  AND 
TRAINING 

1.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  602, 603  and  1302. 

2.  Section  255.1  is  amended  by 
revising  paragraphs  (e)(4)  and  (i)  and 
adding  paragraphs  (m)  and  (n)  to  read  as 
follows: 

§255.1  State  plan  requirements. 
***** 

(e)*  *  * 

(4)  Child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  participation  or 
employment  as  described  in  the  State 
Supportive  Services  plan. 
***** 

(i)(l)  A  description  of  the 
methodology  used  for  setting  local 
market  rates  pursuant  to  §  255.4(a)(2). 
Such  methodology  must  address  rates 
established  for  each  category  of  care 
(i.e.,  center,  group  family  day  care,  and 
family  day  care)  provided.  The 
description  must  address  variations  in 
the  costs  of  care  for  infants,  toddlers, 
pre-school  and  school-age  children, 
whether  care  is  full-  or  part-time,  and 
reduction  in  the  cost  of  care  for 
additional  children  in  the  same  family 
if  such  variations  exist.  If  the  State 
chooses  to  survey  in-home  care,  the 
methodology  used  must  be  included  in 
the  description.  The  rates  determined  by 
using  the  methodologies  described  must 
be  submitted  as  part  of  the  State’s 
Supportive  Services  plan  and  must  be 


updated  periodically,  but  no  less  than 
biennially. 

(2)  A  description  of  the  State’s  criteria 
for  higher  quality  care,  if  any,  in 
accordance  with  §  255.4(a). 

***** 

(m)  The  State’s  definition  of 
physically  or  mentally  incapable  of 
caring  for  himself  or  herself,  pursuant  to 
§  255.2(a). 

(n)  Any  conditions  and  limitations  the 
State  IV-A  agency  has  established  for 
providing  in-home  care,  pursuant  to 
&255.3(c)(2). 

3.  Section  255.2  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (d)(2)  to  read  as  follows: 

§255.2  Eligibility. 

(a)  The  State  IV-A  agency  must 
guarantee  child  care  for  a  dependent 
child  who  is:  under  age  13;  physically 
or  mentally  incapable  of  caring  for 
himself  or  herself,  as  determined  by  the 
State  and  defined  in  the  State’s 
Supportive  Services  plan;  or  under 
court  supervision  (and  for  a  child  who 
would  be  a  dependent  child  except  for 
the  receipt  of  benefits  under 
Supplemental  Security  Income  under 
title  XVI  or  foster  care  under  title  IV-E), 
to  the  extent  that  such  child  care  is 
necessary  to  permit  an  AFIX:  eligible 
family  member  to — 
***** 

(d)  *  *  » 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  (or  other 
services)  arrangements  would  otherwise 
be  lost,  and: 

(1)  The  subsequent  activity  is 
scheduled  to  begin  within  that  period; 
or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

***** 

4.  Section  255.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  255.3  Methods  of  providing  child  care 
and  other  supportive  services. 
***** 

(c)(1)  If  more  than  one  category  of 
child  care  is  available,  e.g.,  center, 
group  family  care,  family  day  care,  or 
in-home  care,  the  caretaker  relative 
must  be  provided  an  opportunity  to 
choose  the  arrangement.  The  State  IV- 
A  agency  may  select  the  method  of 
payment  under  paragraph  (a)  of  this 
section. 

(2)  The  State  IV-A  agency  may 
establish  conditions  and  limitations 
under  which  it  will  provide  in-home 
care  in  the  State  Supportive  Services 
plan. 

***** 

5.  Section  255.4  is  amended  by 
removing  paragraph  (c)(2)(iii);  revising 


paragraphs  (a)(2)  introductory  text. 

(a)(2)  (ii)  and  (iii);  adding  new 
paragraphs  (a)(2)  (iv)  and  (v);  revising 
paragraphs  (a)(3)  (i),  (ii),  (iii),  and  (iv); 
and  adding  a  new  paragraph  (a)(3)(v)  to 
read  as  follows: 

§  255.4  Allowable  costs  and  matching 
rates. 

(a)*  *  * 

(2)  Except  as  specified  in  paragraphs 
(a^2)  (iv)  and  (v)  of  this  section,  the 
applicable  local  market  rate  must  be 
established: 

***** 

(ii)  For  all  political  subdivisions  or  for 
alternative  areas  which  represent 
reasonable  local  child  care  markets 
based  upon  their  geographic  proximity 
or  common  characteristics; 

(iii)  Based  on  the  75th  percentile  cost 
of  such  categories  of  care  in  the  local 
areas  (however,  where  there  are  only 
one  or  two  providers  of  a  category  of 
care  in  a  local  market  area,  the  rate  may 
be  set  at  the  100th  percentile.); 

(iv)  At  State  option,  at  the  provider’s 
actual  charge  for  that  care  which  meets 
the  State’s  objective  criteria  for  higher 
quality  care.  For  purposes  of  this 
paragraph,  the  States’s  criteria  for  higher 
quality  care  must  be  in  addition  to  State 
licensing  or  regulatory  requirements; 
and 

(v)  At  the  provider’s  actual  charge  for 
care  for  children  with  special  needs  if 
that  actual  charge  exceeds  the  local 
market  rate  for  a  child  of  the  same  age 
and  in  the  same  category  of  care  who 
does  not  have  special  needs,  and 
provided  the  additional  charge  is  for 
services  which  are  not  required  as  an 
accommodation  under  the  Americans 
with  Disabilities  Act. 

(3)*  *  * 

(i)  Be  established  for  center  care, 
group  family  care,  and  family  day  care; 

(ii)  Differentiate  among  care  for 
infants,  toddlers,  pre-school  and  school- 
age  children,  where  applicable; 

(iii)  Differentiate  between  full-time 
and  part-time  care,  if  applicable; 

(iv)  Consider  reductions  in  the  cost  of 
care  for  additional  children  in  the  same 
family;  and 

(v)  Be  established  for  in-home  care; 

(A)  At  the  level  required  by  Federal 
and  State  provisions  that  govern 
domestic  service  employees,  without 
reference  to  the  requirements  in 
paragraph  (a)(2)  of  this  section;  or 

(B)  In  accordance  with  paragraph 
(a)(2)  of  this  section  only  when  such  a 
local  market  rate  would  exceed  the  level 
required  by  Federal  and  State  provisions 
that  govern  domestic  services 
employees. 
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PART  255— TRANSITIONAL  CHILD 
CARE 

1.  The  authority  citation  for  part  256 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  602, 603  and  1302. 

2.  Section  256.1  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  and 
by  adding  paragraphs  (a)(5)  and  (a)(6)  to 
read  as  follows: 

§  256.1  State  plan  requirements. 

(а) *  •  * 

(3)  The  methods  and  procedures  the 
State  IV-A  agency  shall  use  to  ensure 
tha  fees  are  collected; 

(4)  The  application  requirements 
established  by  the  State  for  families 
requesting  TCC; 

(5)  The  State’s  definition  of  physically 
or  mentally  incapable  of  caring  for 
himself  or  herself,  pursuant  to 

§  256.2(a);  and 

(б)  Whether  the  State  has  elected  to 
provide  care  under  this  part: 

(i)  To  families  without  a  request  from 
the  family  pursuant  to  §  256.2(b)(3); 

(ii)  Before  employment  begins  or 
during  breaks  in  employment  pursuant 
to  §  256.2(f);  and 

(iii)  To  families  who  voluntarily  cease 
to  receive  AFDC  pursuant  to 
§256.2(b)(l)(ii). 

*  *  «  *  « 

3.  Section  256.2  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(3)  and 
(c)  and  by  adding  paragraphs  (f)  and  (g) 
to  read  as  follows: 

§256.2  Eligibility. 

(a)  The  State  IV-A  agency  must 
guarantee  child  care  for  a  child  who  is: 
Under  age  13;  physically  or  mentally 
incapable  of  caring  for  himself  or 
herself,  as  determined  by  the  State  and 
defined  in  the  State’s  Supportive 
Services  plan;  or  under  court 
supervision,  and  who  would  be  a 
dependent  child,  if  needy  (and  for  a 
child  who  would  be  a  dependent  child 
except  for  the  receipt  of  benefits  under 
Supplemental  Security  Income  under 
title  XVI  or  foster  care  under  title  IV-E), 
to  the  extent  that  such  care  is  necessary 
to  permit  a  member  of  an  AFDC  family 
to  accept  or  retain  employment. 

(b)  *  *  * 

(l)(i)  The  family  must  have  ceased  to 
be  eligible  for  AFDC  as  a  result  of 
increased  hours  of,  or  increased  income 
from,  employment  or  the  loss  of  income 
disregards  due  to  the  time  limitations  at 
§233.20(a)(ll);or 
(ii)  At  State  option,  the  family 
voluntarily  ceases  to  receive  an  AFDC 
benefit  as  a  result  of  increased  hours  of, 
or  increased  income  from,  employment 


or  the  loss  of  income  disregards  due  to 
the  time  limitations  at  §  233.20(a)(ll); 

***** 

(3)  The  family  requests  transitional 
child  care  benefits,  if  required  by  the 
State,  provides  the  information 
necessary  for  determining  eligibility  and 
fees,  and  meets  appropriate  application 
requirements  establislred  by  the  State; 
and 

***** 

(c)(1)  Eligibility  for  transitional  child 
care  begins  with  the  first  month  for 
which  the  family  is  ineligible  for  AFDC, 
for  the  reasons  included  in  paragraph 
(b)(1)  of  this  section,  and  continues  for 
a  period  of  12  consecutive  months. 

(2)  Families  may  begin  to  receive 
child  care  in  any  month  during  the  12- 
month  eligibility  period. 
***** 

(0  The  State  IV-A  agency  may 
provide  child  care  under  this  part  for  an 
eligible  family  member  who  is  waiting 
to  enter  employment; 

(1)  For  a  period  not  to  exceed  two 
weeks:  or 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  arrangements 
would  otherwise  be  lost,  and: 

(1)  Employment  is  scheduled  to  begin 
within  that  period;  or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

(g)  The  State  FV-A  agency  may 
establish  a  reasonable  time  limit  for 
accepting  TCC  requests  following  the 
close  of  the  TCC  eligibility  period. 

4.  Section  256.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  256.3  Fee  requirement 
***** 

(b) (1)  Each  State  IV-A  agency  shall 
establish  a  sliding  fee  formula  based  on 
the  family’s  ability  to  pay  that  provides 
for  contributions  from  each  family 
toward  the  cost  of  care  provided  under 
this  part. 

(2)  The  State  IV-A  agency  may  waive 
the  contribution  from  a  family  whose 
income  level  is  at  or  below  the  poverty 
level  for  a  family  of  the  same  size. 

***** 

5.  Section  256.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follow-s: 

§  256.4  Other  provisions. 

***** 

(c)  The  State  IV-A  agency  must  notify 
all  families  of: 

(1)  Their  potential  eligibility  for 
transitional  child  care  services  under 
this  part  in  writing,  and  orally  as 
appropriate,  at  the  time  they  become 
ineligible  for  AFDC; 

(2)  The  time  limit  the  State  has 
established  for  requesting  TCC 


following  the  close  of  the  TCC  eligibility 
period;  and 

(3)  Their  rights  and  responsibilities 
under  the  program. 

***** 


PART  257— AT-RISK  CHILD  CARE 
PROGRAM 

1.  The  authority  citation  for  part  257 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  602, 603,  and  1302. 

2.  Section  257.21  is  amended  by 
revising  paragraphs  (a)(6),  (m)  and  (n) 
and  adding  paragraph  (o)  to  read  as 
follows; 


§  257.21  State  plan  content 

(а)  *  *  * 

(б)  Child  care  provided  or  claimed  for 
reimbursement  is  reasonably  related  to 
the  hours  of  employment  as  described 
in  the  State’s  At-Risk  Child  Care  plan; 

***** 

(m)  A  description  of  the  coordination 
of  the  At-Risk  Child  Care  program  with 
existing  IV-A  child  care  programs,  with 
other  Federally-funded  child  care 
programs,  and  with  other  child  care 
provided  through  other  State,  public, 
and  private  agencies; 

(n)  A  description  of  the  health  and 
safety  requirements,  if  any,  for  the 
prevention  and  control  of  infectious 
diseases  (including  immunization), 
building  and  physical  premises  safety, 
and  minimum  health  and  safety  training 
appropriate  to  the  provider  setting,  in 
accordance  with  §  255.4(c)(2)(ii)  of  this 
chapter  and  §  257.41(a)(2);  and 

(o)  Any  conditions  and  limitations  the 
State  rV-A  agency  has  established  for 
providing  in-home  care,  pursuant  to 

§  257.40(b)(2). 

3.  Section  257.30  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 


§257.30  Eligibility. 
***** 


(c)  The  State  IV-A  agency  may 
provide  child  care  under  this  Part  (or  an 
eligible  family  member  who  is  waiting 
to  enter  employment: 

(1)  For  a  period  not  to  exceed  two 
weeks;  or 

(2)  For  a  period  not  to  exceed  one 
month  where  child  care  arrangements 
would  otherwise  be  lost,  and: 

(i)  Employment  is  scheduled  to  begin 
within  that  period;  or 

(ii)  The  eligible  family  member  is 
searching  for  another  job. 

4.  Section  257.40  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 


§  257.40  Methods  of  providing  child  care. 
***** 

(b)(1)  If  more  than  one  category  of 
child  care  is  available,  e.g.,  center. 
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group  family  care,  family  day  care,  and 
in-home  care,  the  family  must  be 
provided  an  opportunity  to  choose  the 
arrangement.  The  State  IV-A  agency 
may  select  the  method  of  payment 
under  paragraph  (a)  of  this  section. 

(2)  The  State  IV-A  agency  may 
establish  the  conditions  and  limitations 


under  which  it  will  offer  in-home  care 
in  the  Slate  Supportive  Services  plan. 

***** 

5.  In  §  257.41,  paragraphs  (a)(3)  and 
(b)(2)(v)  are  removed  and  paragraphs 
(b)(2)(iii)  and  (iv)  are  revised  to  read  as 
follows: 

§  257.41  Child  care  standards. 
***** 
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(b)  *  *  * 

(2)  *  *  * 

(iii)  Allow  providers  to  register  with 
the  State  or  locality  after  selection  by 
the  parent(s):  and 

(iv)  Be  simple  and  timely. 

***** 

IFR  Doc.  94-11087  Filed  5-10-94;  8:45  am] 
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Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  261,  et  al. 

Hazardous  Waste  Management  System; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4881-*] 

40  CFR  Parts  261,  271,  and  302 

RIN  2050-AD79 

Hazardous  Waste  Management 
System;  identification  and  Listing  of 
Hazardous  Waste;  Organobromine 
Production  Wastes 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
amend  the  regulations  for  hazardous 
waste  management  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  listing  as  hazardous  waste  solids  and 
filter  cartridges  from  the  production  of 

2.4.6- tribromophenol.  The  Agency  is 
also  proposing  to  add  2,4,6- 
tribromophenol  to  the  list  of  commercial 
chemical  products  that  are  hazardous 
wastes  when  discarded.  As  a  necessary 
part  of  this  hazardous  waste  listing  EPA 
is  proposing  to  add  2,4,6- 
tribromophenol  to  the  RCRA  list  of 
hazardous  constituents. 

This  proposed  regulation,  if 
promulgated,  will  subject  the  listed 

2.4.6- tribromophenol  wastes  to 
regulation  as  hazardous  wastes  under 
Subtitle  C  of  RCRA.  In  addition,  2,4,6- 
tribromophenol  and  the  listed  w'astes 
will  automatically  become  hazardous 
substances  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA).  EPA  is  proposing  for 
purposes  of  immediate  release  reporting 
under  CERCLA  section  103  a  reportable 
quantity  (RQ)  of  100  pounds  for  2,4,6- 
tribromophenol  and  the  listed  wastes. 

Also,  ^A  is  proposing  not  to  list  as 
hazardous  nine  waste  streams  from  the 
production  of  bromochloromethane, 
ethyl  bromide,  tribromophenol, 
octabromodiphenyl  oxide, 
decabromodiphenyl  oxide,  and  to  defer 
action  on  one  waste  stream  from  the 
production  of  tetrabromobisphenol-A. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  listing 
determination  until  July  11, 1994. 
Comments  postmarked  after  this  date 
will  be  marked  “late”  and  may  not  be 
considered.  Any  person  may  request  a 
public  hearing  on  this  proposal  by  filing 
a  request  with  Mr.  David  Bussard, 
whose  address  appears  below,  by  May 
26, 1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Ed  Rissmann  at  EPA, 


OSWER,  401  M  Street,  SW., 

Washington,  DC  20460.  The  official 
record  of  this  action  is  identified  by 
Docket  number  F-94-OBLP-FFFFF  and 
is  located  at  the  following  address:  EPA 
Docket  Clerk,  room  2616  (5305),  U.S. 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460.  The  docket  is  open  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  260- 
9327.  The  public  may  copy  100  pages 
from  the  docket  at  no  charge;  additional 
copies  are  $0.15  per  page. 

To  request  a  public  hearing  on  this 
proposed  listing  determination,  file  a 
request  with  Mr.  David  Bussard  (5304), 
U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline,  at  (800)  424- 
9346  (toll-free)  or  (703)  412-9810,  in  the 
Washington,  DC  metropolitan  area.  The 
TDD  Hotline  number  is  (800)  553-7672, 
or  (703)  486-3323,  locally.  For  technical 
information  on  the  proposed  listing 
determination,  contact  Ed  Rissmann  at 
(202)  260-4785. 

For  technical  information  on  the 
CERCLA  aspects  of  this  rule,  contact: 
Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  (703)  603-8760. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today’s  preamble  are  listed 
in  the  following  outline: 

I.  Statutory  and  Regulatory  Background 

II.  Summary  of  Today’s  Proposal 

A.  Organobromine  Chemicals  Industry 
Overview 

B.  Description  of  Processes  Used,  Wastes 
Generated,  and  Waste  Management 
Practices  Employed 

1.  Processes  Used  and  Wastes  Generated 

2.  Waste  Management  Practices 

C  Description  of  Health  and  Risk 

Assessments 

1.  Toxicological  Information-Use  of 
Structural  Activity  Relationships 

2.  Plausible  Mismanagement  Scenario 

3.  Risk  Analysis 

D.  Basis  for  Listing  Determination 
Decisions 

1.  Waste  Specific  Risk  Analyses 

a.  Wastes  from  the  Production  of 
Bromochloromethane/Dibroraomethane 

i.  Solids 

ii.  Wastewaters 

b.  Wastes  from  the  Production  of  Eth)'l 
Bromide 

i.  Solids 

ii.  Wastewaters 

c.  Wastes  from  the  Production  of 
Tetrabromobisphenol  A 

i.  Solids 

ii.  Wastewaters 


d.  Wastes  from  the  Production  of 
Octabromodiphenyl  Oxide 

i.  Solids 

ii.  Wastewaters 

e.  Wastes  from  the  Production  of 
Decabromodiphenyl  Oxide 

i.  Solids 

ii.  Wastewaters 

f.  Wastes  from  the  Production  of 
Tribromophenol 

1.  Solids 

ii.  Wastewaters 

2.  Conclusions 

III.  Waste  Minimization  Opportunities  in  the 

Industry 

IV.  Regulatory  Impact  Analysis  and 
Compliance  Costs 

A.  Regulatory  Impact  Analysis  Pui-suant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

V.  Paperwork  Reduction  Act 

VI.  State  Program  Implementation 

A.  Applicability  of  Rules  in  States 

B.  Effect  on  State  Authorizations 

VII.  CERCLA  Designation  and  RQ 
Adjustment 

VIII.  Regulatory  Flexibility  Act 

IX.  Compliance  and  Implementation 

A.  Section  3010  Notification 

B.  Compliance  Dates  for  Facilities 

I.  Statutory  and  Regulatory  Background 
These  regulations  are  proposed  under 
the  Solid  Waste  Disposal  Act  (SWDA), 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
These  statutes  are  commonly  referred  to 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  are  codified  at 
Volume  42  of  the  United  States  Code 
(U.S.C.),  sections  6901  to  6992k  (42 
U.S.C.  6901-6992k). 

Section  3001(a)  of  RCRA,  42  U.S.C. 
6921(a),  requires  EPA  to  promulgate 
criteria  for  identifying  characteristics  of 
hazardous  wastes  and  for  listing 
hazardous  wastes.  Section  3001(b)  of 
RCRA  requires  EPA  to  promulgate 
regulations,  based  on  these  criteria, 
identifying  and  listing  hazardous  wastes 
which  shall  be  subject  to  the 
requirements  of  the  Act. 

Hazardous  waste  is  defined  at  section 
1004(5)  of  RCRA,  42  U.S.C.  6903(5). 
There  are  two  types  of  hazardous  waste. 
First,  hazardous  wastes  are  those  solid 
wastes  which  may  cause  or  significantly 
contribute  to  an  increase  in  mortality, 
serious  irreversible  illness,  or 
incapacitating  reversible  illness.  In 
addition,  hazardous  wastes  are  those 
solid  wastes  which  may  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed. 

EPA’s  regulations  est^lishing  criteria 
for  listing  hazardous  wastes  are  codified 
at  volume  40  of  the  Code  of  Federal 
Regulations  (CFR)  §261.11  (40  CFR 
261.11).  Section  261.11  states  three 
criteria  for  identifying  characteristics 
and  for  listing  wastes  as  hazardous. 
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First,  wastes  may  be  classified  as 
“characteristic”  wastes  if  they  have  the 
properties  described  at  40  CFR  261.20 
which  would  cause  them  to  be  classified 
as  having  the  characteristics  of 
ignitability,  corrosivity,  reactivity  and 
toxicity. 

Second,  wastes  may  be  classified  as 
acute  hazardous  wastes  if  they  are  fatal 
to  humans  at  low  doses,  lethal  in  animal 
studies  at  particular  doses  designated  in 
the  regulation,  or  otherwise  capable  of 
causing  or  significantly  contributing  to 
an  increase  in  serious  illness. 

Third,  wastes  may  be  listed  as 
hazardous  if  they  contain  hazardous 
constituents  identified  in  appendix  VIII 
of  40  CFR  part  261  and  the  Agency 
concludes,  after  considering  eleven 
factors  enumerated  in  §  261.11(a)(3), 
that  the  waste  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed.  A  substance 
is  listed  in  appendix  VIII  if  it  has  been 
shown  in  scientific  studies  to  have  toxic 
effects  on  life  forms. 

Wastes  listed  as  hazardous  are  subject 
to  federal  requirements  under  RCRA  for 
persons  who  generate,  transport,  treat, 
store  or  dispose  of  such  waste.  Facilities 
that  must  meet  the  hazard  waste 
management  requirements,  including 
the  need  to  obtain  permits  to  operate, 
are  commonly  referred  to  as  Subtitle  C 
facilities.  Subtitle  C  is  Congress’  original 
statutory  designation  for  that  part  of 
RCRA  that  directs  EPA  to  issue 
regulations  for  hazardous  wastes  as  may 
be  necessary  to  protect  human  health  or 
the  environment.  Thus,  facilities  like 
incinerators  or  landfills  that  are 
required  to  comply  with  RCRA 
requirements  for  hazardous  waste  are 
referred  to  as  Subtitle  C  incinerators  or 
landfills. 

Subtitle  C  is  codified  as  Subchapter  III 
of  Chapter  82  (Solid  Waste  Disposal)  of 
Volume  42  of  the  United  States  Code,  42 
U.S.C.  6921  thru  6939e.  EPA  standards 
and  procedural  regulations 
implementing  subtitle  C  are  found 
generally  at  40  CFR  parts  260  through 
272. 

Solid  wastes  which  are  not  hazardous 
wastes  may  be  disposed  of  at  facilities 
which  are  overseen  by  state  and  local 
governments.  These  are  the  so-called 
subtitle  D  facilities.  Subtitle  D  is 
Congress’  original  statutory  designation 
for  that  part  of  RCRA  wnich  deals  with 
federal  assistance  to  state  and  regional 
planning  efforts  for  disposal  of  solid 
waste. 

Subtitle  D  is  codified  as  Subchapter 
IV  of  Chapter  82  (Solid  Waste  Disposal) 
of  Volume  42  of  the  United  States  Code 
(42  U.S.C.  6941  thru  6949a).  EPA 
regulations  affecting  subtitle  D  facilities 


are  found  generally  at  40  CFR  parts  240 
thru  247,  and  255  thru  258. 

Section  3001(e)(2)  of  RCRA  (42  U.S.C. 
6921  (e)(2)  requires  EPA  to  determine 
whether  to  list,  as  hazardous,  wastes 
generated  by  various  chemical 
production  processes,  including  the 
production  of  organobromines.  In 
response  to  this  mandate,  the  Agency 
undertook  a  two-year  study  of  the 
industry  and,  eventually,  listed  several 
wastes  from  the  production  of  ethylene 
dibromide  (EDB)  and  methyl  bromide. 

The  final  rule  listing  wastes  from  the 
production  of  EDB  was  published  in  the 
Federal  Register  on  February  13, 1986 
(51  FR  5327).  These  wastes  are  listed  in 
Title  40  of  the  Code  of  Federal 
Regulations  section  261.32  (40  CFR 
261.32)  and  are  designated  by  EPA 
hazardous  waste  numbers  K117,  K118, 
and  K136.  The  final  rule  listing  wastes 
from  methyl  bromide  production  was 
published  on  October  6, 1989  (54  FR 
41402).  These  wastes  are  listed  at  40 
CFR  261.32  and  are  designated  by 
hazardous  waste  codes  K131  and  K132. 
Methyl  bromide  and  ethylene  dibromide 
are  also  on  the  Appendix  VIII  list  of 
hazardous  constituents. 

In  June  of  1991,  EPA  entered  into  a 
proposed  consent  decree  in  a  lawsuit 
filed  by  the  Environmental  Defense 
Fund,  et  al.  (EDFv.  Reilly,  Civ.  No.  89- 
0598  (D.D.C.)),  in  which  the  Agency 
agreed  to  publish  a  proposed 
determination  as  to  whether  or  not  to 
list  as  hazardous  wastes  from  the 
production  of  five  other  organobromine 
chemicals  by  April  30, 1994  and  to 
promulgate  a  final  decision  on  whether 
to  list  on  or  before  April  30, 1995.  The 
Agency  reserves  the  right  to  evaluate 
wastes  from  the  production  of  other 
organobromine  compounds  in  the 
future,  if  and  when  such  an  evaluation 
is  deemed  necessary. 

To  provide  a  sound  technical  basis  for 
this  listing  determination,  EPA 
conducted  another  study  of  the 
organobromine  chemicals  industry  in 
1991  and  1992.  Six  firms  were 
identified  as  currently  manufacturing 
organobromine  chemicals  at  eight 
facilities  in  the  United  States.  Under  the 
authority  of  RCRA  Section  3007  (42 
U.S.C.  6927),  EPA  sent  questionnaires  to 
these  firms  and  four  of  them  were 
selected  for  engineering  site  visits. 

These  four  facilities  account  for  over  99 
percent  of  total  production.  Samples  of 
process  residuals  were  collected  during 
the  site  visits  to  familiarize  the  Agency 
with  the  types  of  materials  generated  by 
the  industry.  Later  in  the  study,  record 
samples  were  collected  at  facilities  of 
the  two  largest  domestic  producers.  The 
next  section  summarizes  today’s 
proposal  and  describes  the  basis  for 


EPA’s  decision  to  list  one  waste  from 
this  industry.  The  Listing  Background 
Document  for  this  listing  determination 
contains  a  detailed  description  of  the 
Agency’s  basis  for  proposing  to  list  one 
waste,  and  to  not  list  ten  other  waste 
streams.  The  public  version  of  this 
document,  which  does  not  contain 
Confidential  Business  Information  can 
be  copied  at  the  RCRA  public  docket. 

See  ADDRESSES  section. 

The  third  criteria  described  above  for 
listing  hazardous  wastes  in  40  CFR 
261.11,  is  applicable  to  this  proposal  on 
organobromine  wastes.  That  is,  wastes 
may  be  listed  if  they  contain  hazardous 
constituents  identified  in  Appendix  VIII 
of  40  CFR  Part  261  and  the  Agency 
concludes  the  waste  is  capable  of  posing 
a  substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed. 

With  respect  to  the  other  two  criteria, 
the  wastes  under  consideration  here  are 
not  acutely  hazardous  and 
“characteristic”  wastes  are  not  listed 
separately,  since  their  classification 
depends  upon  whether  they  qualify  as 
wastes  based  on  various  tests  described 
in  the  regulations.  EPA  notes  that  any  of 
the  organobromine  wastes  could  be 
classified  as  “characteristic”  wastes  if 
they  “fail”  the  applicable  tests. 

Consistent  with  its  regulations,  EPA 
determined  whether  there  were  present 
any  Appendix  VIII  constituents  and 
whether  there  was  information  on  any 
other  constituents  of  the  waste  that 
could  lead  to  health  or  environmental 
concerns.  The  health  effects  data,  along 
with  other  factors  (generally  related  to 
exposure)  required  to  be  considered 
under  40  CFR  261.11(a)(3),  were  then 
evaluated  to  decide  whether  the  wastes 
should  be  listed  as  hazardous  wastes. 
These  factors  include  the  plausible 
types  of  mismanagement  scenarios  to 
which  the  wastes  could  be  subjected 
and  the  potential  of  the  constituent  or 
any  toxic  degradation  product  to 
migrate  from  waste  into  the 
environment  under  the  improper 
management  scenarios  (40  CFR 
261.11(a)(3)  (iii)  and  (vii)). 

After  consideration  of  data  on  health 
effects  and  exposure  to  the 
wastestreams,  EPA  decided  that  certain 
wastes  ft’om  2,4,6-tribromophenot 
production  warrant  listing.  None  of  the 
constituents  have  previously  been  listed 
in  Appendix  VIII,  however. 
Accordingly,  EPA  is  proposing  to  list 
2,4,6-tribromophenol  as  an  Appendix 
Vin  constituent. 
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II.  Summary  of  Today’s  Proposal 

A.  Organobmmine  Chemicals  Industry 
Overview 

The  organobromine  chemical- 
producing  industry  in  the  U.S.  is 
geographically  limited  by  the  location  of 
underground  bromide-baring  brine 
deposits.  The  only  major  deposits  of  this 
type  in  the  United  States  are  located  in 
Michigan  and  Arkansas.  Organobromine 
chemicals  are  no  longer  produced  on  a 
large  scale  in  Michigan.  EPA  identified 
two  firms  in  southern  Arkansas  that 
produce  the  organobromine  chemicals 
listed  in  the  EDF  consent  decree.  These 
two  firms  account  for  95%  of  all 
organobromine  chemical  production  in 
the  U.S. 

The  source  of  all  bromine  produced 
currently  in  the  U.S.  is  the  brine  deposit 
in  the  Smackover  Formation  in  Union, 
Lafayette,  and  Columbia  Counties, 
Arkansas.  Total  demand  for  bromine  has 
fallen  25%  since  1979  and  domestic 
bromine  production  fell  by  four 
thousand  metric  tons  between  1991  and 
1992,  so  there  is  little  incentive  for  the 
construction  of  new  bromine  extraction 
plants.  In  addition,  all  of  the  mining 
rights  for  bromine-bearing  brines  in 
these  counties  are  controlled  by  two 
corporations.  According  to  the  U.S. 
Bureau  of  Mines,  these  deposits  are 
likely  to  satisfy  domestic  demand  for 
sixty  years.  For  these  reasons,  EPA 
believes  that  it  is  very  improbable  that 
any  new  producers  using  substantially 
different  technologies  will  enter  the 
organobromine  chemicals  industry 
durine  the  next  several  decades. 

At  the  time  of  the  first  industry  study 
in  1984,  etliylene  dibromide  (EDB)  was 
the  most  important  product  of  the 
organobromines  industry.  EDB  was  used 
together  with  tetraethyl  lead  in 
additives  designed  to  increase  the 
octane  rating  of  gasoline.  Other  industry 
products  included  methyl  bromide, 
used  as  a  soil  fumigant,  and  brominated 
fluorocarbons,  which  are  sold  mainly  as 
fire-extinguishing  agents. 

During  the  decade  that  has  elapsed 
since  the  original  industry  study,  the 
product  mix  has  changed,  due  primarily 
to  the  advent  of  several  environmental 
regulatory  programs.  Vehicles  requiring 
unleaded  gasoline  were  introduce  to 
the  U.S.  market  in  1971,  and  the  phase¬ 
out  of  leaded  gasoline  is  now  almost 
complete.  Other  nations  have  instituted 
similar  programs,  though  on  difierent 
timetables,  which  has  reduced  demand 
for  EDB.  The  use  of  methyl  bromide  as 
a  soil  fumigant  has  been  restricted 
because  of  the  toxicity  of  this  material. 
Two  of  the  important  brominated 
fluorocarbons,  Halon  1211  and  Halon 


1301,  are  being  pha.sed  out  of 
production  under  the  terms  of  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer,  to  which  the 
United  States  is  a  signatory. 

The  majority  of  organobromine 
chemicals  manufactured  currently  are 
sold  as  flame  retardants.  Most  of  these 
are  solid  compounds  that  are 
incorporated  into  polymer  mixes.  The 
polymers  then  are  us^  to  manufacture 
a  variety  of  household  and  industrial 
products,  including  electronic  circuit 
boards,  television  and  computer  cases, 
and  packaging  and  insulating  foam. 
Smaller  volume  organobromine 
chemicals  are  produced  by  four  smaller 
firms.  The  principal  uses  for  these 
products  are  as  reagent  chemicals  and 
pharmaceutical  intermediates.  These 
low  volume  chemicals  are  produced  on 
a  batch  basis  with  annual  production 
often  being  a  few  batches  per  year. 

B.  Description  of  Processes  Used, 

Wastes  C^nerated,  and  Waste 
Management  Practices  Employed 

1.  Processes  Used  and  Wastes  Generated 

As  discussed  above,  EPA  conducted 
engineering  site  visits  at  four 
organobromine-producing  firms,  based 
on  the  information  received  from  RCRA 
Section  3007  questionnaires.  Two  of 
these  four  firms  have  direct  access  to 
sources  of  elemental  bromine  (i.e.,  the 
underground  brine  dejmsits)  and  use  it 
to  produce  substantial  volumes  of 
organobromine  flame  retardants.  All 
other  firms  in  the  industry  purchase 
elemental  bromine  and  use  it  to  produce 
smaller  volumes  of  special-purpose 
pharmaceutical  and  chemical 
intermediates.  Frequently,  these  items 
are  produced  under  contract  for  the 
pharmaceutical  firms. 

The  processes  at  the  two  major  sites 
also  differ  from  those  at  the  smaller 
producers  with  respect  to  waste 
management  practices.  The  smaller 
producers  manage  all  of  their  solid 
wastes  as  hazardous  and  ship  them  off 
site  to  incinerators  or  landfills  operating 
in  accordance  with  the  standards 
promulgated  under  authority  of  RCRA 
Subtitle  C.  Generally,  their  production 
contracts  call  for  the  wastes  to  be  sent 
to  the  firms  ordering  these  chemicals. 
The  pharmaceutical  firms  then 
incinerate  these  wastes  from  the 
organochemical  production  process. 

Because  bromine  is  an  element  and 
cannot  be  destroyed  by  chemical 
transformations,  the  production 
processes  at  the  major  facilities  are 
designed  to  make  the  most  effective  use 
of  all  bromine  extracted  from  the  brine. 
As  a  result,  there  are  many  bromine/ 


bromide  recovery  processes  built  into 
the  operation.  A  generalized  description 
of  the  wastes  and  management  prartices 
at  the  major  sites  follows. 

Bromide-bearing  brine  from  the 
Smackover  Formation  is  pumped  to  the 
surface  and  routed  to  the  bromine  plant, 
where  it  is  acidified,  and  chlorinated  to 
convert  the  bromide  to  bromine.  The 
reaction  generates.a  sodium  chloride  by¬ 
product  which  remains  in  the  brine.  The 
bromine  then  is  volatilized  with  steam 
and  condensed,  dried,  and  used  on  site 
as  a  feedstock.  Most  organobromine 
chemicals  are  produced  by  simple  one- 
or  two-step  reactions  of  bromine  with  an 
organic  feedstock.  Many  of  these 
reactions  liberate  hydrogen  bromide  gas, 
which  is  normally  scrubbed  in  sodium 
hydroxide  solution,  forming  a  sodium 
bromide  stream  that  often  is  recycled  to 
the  bromine  plant.  Alternatively,  the  gas 
is  scrubbed  with  a  lime  suspension  to 
produce  calcium  bromide,  a  saleable  by¬ 
product. 

Concentrated  sulfuric  acid  is  used  as 
a  drying  agent  for  elemental  bromine. 
The  spent  acid  is  sold  back  to  the 
sulfuric  acid  producer,  who  uses  it  to 
produce  virgin  sulfuric  acid. 

At  major  production  sites,  process 
wastewaters  containing  recoverable 
amounts  of  bromine  are  recycled  to  the 
bromine  plant  for  bromine  recovery. 

The  volume  of  these  wastewater  streams 
exceeds  that  of  all  other  waste  streams 
combined.  Additionally,  over  200,000 
metric  tons  per  year  of  unrecycled 
process  wastewaters  are  generated  at  the 
two  major  sites  from  production  of  the 
five  organobromine  chemicals  listed  in 
the  consent  decree.  An  additional 
450,000  tons  of  wastewaters  are 
generated  from  tribromophenol 
manufacture.  Less  than  800  tons  of 
process  wastes  solids  are  generated. 
These  include  spent  fillers,  floor 
sweepings  and  chemical  product  that 
does  not  meet  commercial  specifications 
for  quality — so-called  “off-spec” 
product.  By  comparison,  the  amount  of 
waste  generated  by  the  minor  producers 
is  cumulatively  less  than  100  tons  and 
is  divided  among  several  dozen 
processes,  most  of  which  are  operated 
only  a  few  days  per  year.  Due  to  the 
very  low  volumes  and  periodic 
generation  of  these  wastes  by  the  minor 
producers,  the  analysis  for  this  listing 
determination  focused  only  on  the 
major  production  plants.  The  minor 
producers  do  not  manufacture  any  of 
the  products  listed  in  the  EDF  consent 
decree.  Table  I  summarizes  the  wastes 
and  their  constituents  of  potential 
concern  generated  from  production  of 
organobromine  products  studied. 
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Table  I.— Summary  of  Organobromine  Production  Wastes 


Product 

Waste  stream 

Constituents  of  potential  concern 

Dibromomethane/bromochloromethane . 

Filtfirs . 

Methylerre  chloride.2 

Bromochloromethane  Dibronnomethane. 

Ethyl  bromide. 

Ethanol. 

Tetrabronx)bisphenol-A  Tribromcphenol . 

Octabromodipheny!  oxide  Toluene.2 

Brominated  dibenzofurans. 

Decabrorrxxliphenyl  oxide. 

Tribromcphenol. 

Ethyl  bromide . 

Wastewaters . 

Filters . 

Tetrabrorrxjbisphenol-A . 

Wastewaters . 

Off  Spec  Product . 

Octabromodipheny!  oxide  . 

Wastewaters^  . 

Wastewaters . 

Decabromodiphenyl  oxide  . 

Tribromcphenol . 

Off  Spec  Product  &  Filters . 

Off  Spec  Product  &  Filters  . 

Wastewaters . 

Wastewaters . 

Filters  &  Filter  cake  &  Off  Spec  Product  . 

1  Methyl  bromide  and  tetrabromobisphenol  A  are  generated  by  the  same  process.  The  process  wastewaters  are  the  listed  waste  K131. 

2  Appendix  Vlll  constituents. 


2.  Waste  Management  Practices 

The  largest  volume  wastes  generated 
by  the  organobromines  industry  are 
wastewaters  disposed  by  injection  into 
underground  deep  wells  regulated 
under  the  Safe  Drinking  Water  Act 
Underground  Injection  Control  (UIC) 
program  (40  CFR  parts  144-148).  Some 
of  the  combined  waste  streams  being 
deep  well-injected  are  classified  as 
hazardous  wastes  under  40  CFR  part 
261.  As  a  result,  the  industry  must 
comply  with  applicable  regulations 
under  the  Land  Disposal  Restrictions 
(LDR)  program  in  40  CFR  part  268, 
which  require  that  hazardous  wastes 
may  not  be  land-disposed  without 
treatment  to  specified  levels  or  by 
specified  methods.  Disposal  by 
underground  injection  is  included  in 
the  definition  of  “land  disposal”  in  40 
CFR  268.2.  Specific  restrictions  on  the 
underground  injection  of  hazardous 
wastes  are  codified  in  40  CFR  part  148. 

One  of  the  two  major  production 
plants  submitted  a  petition  under  40 
CFR  148.20  for  an  exemption  from  these 
LDR  requirements  for  the  disposal  of 
wastes  in  wells  located  at  its  plant.  They 
provided  site-specific  information  to 
demonstrate  that  there  would  be  no 
migration  of  the  injected  wastes  to  an 
underground  source  of  drinking  water 
for  as  long  as  the  wastes  remain 
hazardous  (40  CFR  148.20).  Their 
demonstration  showed  that  the 
geological  and  geochemical  conditions 
at  the  site  and  the  physicochemical 
nature  of  the  wastestreams  were  such 
that  the  hazardous  constituents  in  the 
fluids  will  not  migrate  within  10,000 
years  vertically  or  laterally.  The  petition 
was  approved  by  the  Agency  and  the 
exemption  was  granted.  EPA  expects  the 
facility  to  continue  this  form  of  disposal 
at  the  same  level  in  the  future  regardless 
of  this  listing  determination  because  of 
economic  considerations.  As  a  result, 
EPA  believes  that  wastes  being  disposed 


by  underground  injection  at  this  plant 
will  not  pose  a  risk  to  human  health  and 
the  environment. 

The  situation  with  respect  to  the 
second  major  facility  is  different.  This 
facility  consists  of  several  plants  located 
a  few  miles  apart.  Each  plant  has  its 
own  set  of  injection  wells.  One  plant, 
which  according  to  the  Agency’s 
information  generates  listed  hazardous 
wastewater,  has  two  wells  into  which 
listed  hazardous  waste  is  currently 
injected.  Another,  which  according  to 
the  Agency’s  information  does  not 
produce  a  listed  wastewater,  has  at  least 
three  wells  which  do  not  accept 
hazardous  waste. 

None  of  the  wells  at  this  facility  have 
an  approved  no-migration  petition. 
Therefore,  for  currently  listed 
wastewaters,  the  facility  will  have  to 
consider  waste  treatment  prior  to 
disposal.  An  option  under  consideration 
by  the  plant  is  the  construction  of  a 
wastewater  treatment  plant  to  treat  the 
wastewaters  prior  to  either  release  to 
surface  waters  or  deep  well  injection. 
The  facility  is  not  likely  to  want  to 
abandon  the  use  of  deep  well  injection 
for  economic  reasons.  Shipment  of 
wastewaters  off  site  would  be 
economically  prohibitive  given  the  large 
wastewaters  volumes  involved.  For 
unlisted  wastewaters,  the  most  plausible 
management  scenario  would  be 
continued  deep  well  injection. 

The  Agency  TOlieves  that  it  would  be 
unlikely  tliat  the  facility  would  attempt 
to  store  wastewater  in  lagoons.  The  area 
has  a  moist  climate,  so  evaporation  is 
not  a  viable  option.  The  plant  is 
currently  under  several  consent 
agreements  to  remove  contamination 
resulting  from  the  previous  use  of  . 
unlined  lagoons  for  temporary 
wastewater  storag*. 

Therefore,  the  Agency  selected  the 
plausible  mismanagement  scenario  for 
modeling  purposes  for  unlisted 
wastewaters  to  be  the  current  practice  of 


underground  injection  for  this  plant’s 
wastewaters.  EPA  has  no  information  or 
reason  to  believe  that,  if  not  listed,  the 
wastewaters  would  be  managed  in  a 
different  manner. 

In  addition  to  underground  injection, 
certain  other  waste  management 
practices  commonly  used  in  the 
organobromine  chemicals  industry  are 
regulated  by  specific  RCRA  regulations. 
Both  major  plants  use  Bromine 
Recovery  Units  (BRUs)  to  recover 
bromine  values  from  organic  liquid  and 
vapor  waste  streams.  In  these  units,  the 
organics  are  burned  and  the  combustion 
products  are  removed  by  a  wet  scrubber. 
The  BRUs  are  halogen  acid  furnaces 
(HAFs),  which  meet  the  regulatory 
definition  of  industrial  furnace  in  40 
CFR  260.10. 

The  combustion  of  hazardous  waste 
in  industrial  furnaces  is  regulated  under 
40  CFR  part  266,  subpart  H  which 
regulate  air  emissions  from  these  units 
and  require  monitoring  and  analyses. 
These  regulations  impose  emissions 
standards  and  air  quality  limits  for  the 
BRUs,  which  are  designed  to  control 
and  reduce  the  level  of  risk  posed  by 
this  management  practice  {e.g.,  40  CFR 
266.104(e)  establishes  controls  for 
dioxin-  and  furan-containing  wastes). 
Both  major  plants  bum  listed  spent 
solvents  and  still  bottoms  in  these  units; 
therefore,  they  are  already  subject  to  the 
performance  standards  of  part  266, 
subpart  H.  EPA  believes  that  residuals 
managed  in  this  manner  and  in 
compliance  with  applicable  regulations 
do  not  pose  any  additional  risk  to 
human  health  and  the  environment 
because  the  facilities  are  currently  in 
compliance  with  their  permits  to 
operate  these  units.  EPA  has  not  found 
any  compelling  evidence  indicating  that 
the  major  plants  would  manage  these 
wastes  in  any  other  way.  These  recovery 
units  are  integrated  into  the  major 
plants  and  abandoning  their  use  would 
require  considerable  plant  modifications 


24534 


Federal  Register  /  Vol.  59,  No.  90  A  Wednesday,  May  11,  1994  /  Proposed  Rules 


to  be  made  with  no  economic  benefit  to 
the  facilities. 

The  solid  residuals  generated  in 
organobromine  chemicals  production 
are  currently  being  shipped  off  site  to 
commercial  Subtitle  D  landfills  and  to 
Subtitle  C  disposal  facilities,  even 
though  some  of  these  residuals  are  not 
regulated  as  hazardous  wastes.  Other 
wastes  {e.g.,  spent  adsorbents,  filter 
cakes,  and  floor  sweepings)  are  being 
incinerated.  At  the  smaller  firms 


production  contracts  specify  that  wastes 
be  shipped  to  incinerators  operated  by 
the  pharmaceutical  industry  in  order  to 
minimize  future  potential  liability.  The 
most  plausible  mismanagement  scenario 
for  solids  is  placement  in  unlined 
Subtitle  D  landfills.  The  plants  currently 
are  not  required  to  send  unregulated 
wastes  to  Subtitle  C  facilities.  Because 
of  the  lower  cost  and  wider  availability 
of  Subtitle  D  facilities,  the  Agency  feels 


that  this  is  the  most  reasonable 
mismanagement  scenario. 

C.  Description  of  Health  and  Risk 
Assessments 

The  Agency  realizes  that  it  has 
incomplete  toxicological  data  on  several 
constituents  identified  in  individual 
waste  streams.  Nevertheless,  sufficient 
information  does  exist  to  reach  the 
reasoned  decisions  shown  in  Tables 
2a  &  b.  The  rationale  for  these 
decisions  follows. 


Table  2a.— Basis  for  Listing  Determination 


Product 

Wastestream 

Artalysis 

Decision 

Dibromomethaoe  . 

Filters . 

De  minimis  stream  (less  than  1  kkg/yr)  One  producer . 

No  list. 

Wastewaters . 

Deep  well  injected  at  site  with  approved-no  migration  petition  (only  one 
producer). 

No  list. 

Ethyl  bffwnirtA 

Filters . 

De  minimis  stream  (less  than  1 .5  kkg/yr)  . 

No  list. 

Wastewaters . 

Only  constituent  identified  is  ethanol  at  low  concentration  . 

No  list. 

Tetrabromobisphenol  A 

Wastewaters . 

Stream  is  already  listed  as  K131  for  methyl  bromide.  Also  contains 

1 5,CX)0  ppm  tribromophenol. 

Already  listed  waste. 

Octabromodiphenyl 

oxide. 

Filter  cake . 

Toluene  and  brominat^  dibenzofurans  present  at  levels  below  concern. 
Assuming  worst  case  for  leachate,  risk  estimated  to  be  below  10-*  for 
octabronxxjiphenyl  oxide. 

No  list. 

Wastewaters . 

Major  constituent  of  concern,  brominated  dibenzofurans,  shows  minimal 
risk;  solubility  of  octabromodip>henyt  oxide  is  very  low;  modelling  of 
worst  case  for  wastewaters  showed  risk  below  10-*  for 
octabromodiphenyl  oxide. 

No  list 

Decabromodiphenyl 

oxide. 

Fitter  cake . 

The  major  constituent  in  waste  (decabromodiphenyl  oxide)  could  not  be 
quantified.  Assuming  worst  case  tor  leachate,  risk  below  10-*  level  be¬ 
cause  of  very  low  solubility  for  this  chemical. 

No  list 

Wastewaters . 

The  major  constituent  in  waste  (decabromodiphenyl  oxide)  could  not  be 
quantified.  Assuming  worst  case  for  leachate,  risk  below  10 -*  level  be¬ 
cause  of  very  low  solubility. 

No  list. 

Table  2b.— Basis  for  Listing  Determination 


Product 

Wastestream 

Analysis 

Decision 

Tetrabromobisphenol  A 

Off-specification 

product. 

Inadequate  toxicology  data  for  major  constituent  of  concern, 
tetrabromobisphenol  A;  not  amenable  to  surrogate  analysis.  Waste  also 
expected  to  contain  tribromophenol,  potentially  of  concern,  but 
unquantified  in  waste.  None  fourid  in  leachate  from  landfill  where  waste 
was  deposited. 

Defer  action. 

Tribronrxjphenol . 

Wastewaters . 

Inadequate  toxicology  data  on  major  constituents  in  waste, 
tribromophenol  and  dibromophenol.  Used  surrogate  analysis  for 
tribromophenol. 

Risk  analysis  shows  only  low  risks;  tribromophenol  not  detected  in 
groundwater  at  site.  (Also,  level  of  tribromophenol  in  this  waste  is  2000 
times  less  than  the  listed  hazardous  waste,  K131.). 

No  list 

Filter  cake . 

Used  surrogate  analysis  for  tribromophenol.  Leachate  analysis  estimates 
risk  of  10-3  to  10- » if  waste  disposed  in  unlined  Subtitle  D  landfills. 

List  as  hazardous 
waste. 

1.  Toxicological  Information — ^Use  of 
Structural  Activity  Relationships 

While  many  chlorinated  organic 
compounds  are  used  widely  and  have 
been  studied  in  great  detail,  their 
brominated  analogs  are  more 
specialized  and  have  not  been 
investigated  in  the  same  detail.  EPA  has 
found  that  no  reliable  health  effects  data 
directly  showing  significant  subchronic 
toxicity  are  available  for  a  few  of  the 
compounds  identified  in  the  record 
samples  from  this  industry.  For  the 


constituents  of  concern,  validated 
health  effects  data,  directly  showing 
subchronic  toxicity,  are  not  available  for 
four  compounds:  ethyl  bromide, 
tetrabromobisphenol-A, 
tribromophenol,  and  the  brominated 
dibenzofurans.  Because  of  the  lack  of 
data  on  these  compounds,  the  Agency 
explored  the  use  of  structure  activity 
relationships  to  develop  toxicological 
values  for  these  compounds.  Structure 
activity  relationships  involve  the  use  of 
health  effects  information  for  a 


compound  with  a  very  similar  chemical 
structure  and  properties  to  that  of  the 
chemical  of  concern.  The  Agency 
determined  that  this  technique  could  be 
used  for  2,4,6-tribromophenol  and  for 
brominated  dibenzofurans  because  the 
chemical  behavior  and  mechanism  of 
action  for  these  compounds  is  expected 
to  be  similar  to  their  chlorinated 
analogues. 

For  ethyl  bromide  and 
tetrabromobisphenol-A,  this  technique 
could  not  be  used  because  suitable 
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surrogate  compounds,  for  which  data 
exist,  could  not  be  found.  No 
toxicological  data  exist  for  other 
halogenated  derivatives  of  bisphenol  A, 
and  ethyl  bromide  differs  from  its 
chlorinated  congeners  with  respect  to  its 
ability  to  undergo  hydrolysis  and  other 
important  reactions.  The  basis  for  tlie 
listing  determinations  for  the  wastes 
with  these  two  compounds  is  discussed 
later  in  this  preamble. 

At  the  present  time,  inadequate 
toxicity  data  have  prevented  EPA  from 
establishing  a  verified  or  unverified 
human  health  reference  value  for  2,4,6- 
tribromophenol  (TBP).  The  structures  of 
TBP  and  2,4,6-trichlorophenol  (TCP)  are 
sufficiently  similar  to  be  considered 
halogenated  congeners  of  phenol,  and 
their  toxicities  are  explainable  in  terms 
of  identified  molecular  mechanisms. 

The  relative  quantitative  activities  of 
halogenated  phenol  congeners  such  as 
TBP  and  TCP  are  derived  from  the  ease 
of  formation  and  reaction  of  these 
compounds  and  their  metabolites.  Both 
halogenated  phenols  contain  three 
symmetrically  placed  bromine  or 
chlorine  substituents  which  are  difficult 
to  remove  by  chemical  substitution.  The 
presence  of  difficult-to-remove 
substituents  at  the  ortho  and  para 
positions  inhibits  oxidative 
decomposition  of  these  moieties  via 
formation  of  cyclic  ketone 
intermediates.  EPA  has  used  this 
information  to  develop  a  quantitative 
structure-activity  relationship  (QSAR) 
analysis  for  TBP.  The  critical  endpoint 
of  concern  for  TCP  and  TBP  is 
carcinogenicity.  The  Agency  has 
determined  that,  based  on  QSAR 
analysis,  the  long-term  toxicity  of  TBP 
and  TCP  are  essentially  the  same.  For 
today’s  proposal,  the  Agency  has 
estimated  the  cancer  slope  factor  for 
TBP  to  be  the  same  as  TCP,  or  1.1  x 
10  “2  (mg/kg  per  day)  -  >.  In  addition, 
data  on  TBP  analyzed  by  EPA’s  Office 
of  Pollution  Prevention  and  Toxics 
indicated  a  “low  to  moderate”  concern 
for  oncogenicity,  mutagenicity,  liver  and 
kidney  toxicity,  developmental,  and 
reproductive  toxicity.  The  Agency’s 
QSAR  analysis  reports  for  TBP  are 
available  in  the  docket  of  today’s 
proposal.  See  ADDRESSES  section. 

With  regard  to  dibenzofurans, 
quantitative  data  comparing  the  potency 
of  brominated  dioxins  and  furans  to 
their  chlorinated  counterparts  are  also 
relatively  sparse.  Consensus  among 
most  of  Uie  studies  supports  the  view 
that  brominated  analogs  are  less  potent 
than  the  chlorinated  dioxins  and  furans, 
although  several  studies  suggest  that  the 
groups  are  equipotent  when  considered 
on  a  molar  basis.  EPA  estimated  a 
potency  factor  of  0.3  for  2,3, 7,8- 


tetrabromodibenzo-p)-dioxin  (TBDD) 
relative  to  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  (TCDD).  This  report  is  available 
in  the  docket.  See  ADDRESSES  section. 
However,  application  of  the  toxicity 
equivalency  factor  (TEF)  methodology 
to  all  of  the  BDFs  is  not  currently 
possible  because  of  the  lack  of  research 
data.  EPA  conducted  an  analysis 
assuming  30-100%  toxicity  for  the 
brominated  furans  as  compared  to  the 
chlorinated  ones  and  used  the  100 
perceht  value  for  making  risk-based 
decisions.  EPA  believes  this  is  a 
conservative  approach  that  will  ensure 
protection  of  human  health  and  the 
environment.  The  Agency  requests 
comment  on  this  approach. 

For  all  other  compounds,  the  Agency 
is  basing  its  determination  of  whether  to 
list  on  constituents  for  which  adequate 
health  effects  data  exist.  (For  a  complete 
listing  of  the  constituents  identified  in 
the  samples  of  wastes  from  the 
production  of  chemicals  listed  in  the 
EOF  consent  decree  and  their 
concentrations,  see  the  Background 
Document  for  this  proposed  listing 
determination,  available  in  the  RCRA 
public  docket.) 

In  summary,  published  health-based 
data  exist  for  all  but  four  of  the  waste 
constituents  of  concern.  Inadequate  data 
exist  for  tetrabromobisphenol-A,  ethyl 
bromide,  the  brominated  dibenzofurans 
and  tribromophenol.  Structure  activity- 
derived  health-based  information  is 
available  and  was  used  for  the 
brominated  dibenzofurans  and 
tribromophenol. 

Quantitative  Structure  Activity 
Relationships  (QSARs)  have  been  used 
in  other  ways  in  other  EPA  programs. 
For  example,  EPA  uses  QSARs  in 
evaluating  premanufacturing  notice  data 
submitted  by  industry  under  TSCA.  The 
Agency  may  require  additional  testing 
of  the  chemical  being  reviewed  based  on 
a  QSAR  analysis. 

However,  this  is  the  first  time  the 
Agency  is  basing  a  listing  determination 
for  a  wastestream  on  QSAR  analysis. 

The  prospect  of  using  QSARs  to  identify 
wastes  for  regulation  holds  significant 
promise  for  the  Agency.  It  is  one  way  to 
evaluate  some  potentially  hazardous 
constituents  without  requiring 
expensive  and  time-consuming  toxicity 
testing.  However,  the  Agency  recognizes 
that  the  approach  could  result  in 
additional  regulatory  effects  on  some 
waste  generators,  local  governments,  or 
other  federal  agencies.  In  addition,  the 
use  of  QSARs  in  listing  determinations 
could  have  broad  policy  implications 
for  EPA.  Therefore,  the  Agency  solicits 
comment  on  the  following: 


1.  Under  what  conditions  is  the  use  of 
QSAR  valid  in  making  hazardous  waste 
listing  determinations? 

2.  Is  there  another  way  to  characterize 
the  risk  potential  of  wastestreams  for 
which  there  is  a  lack  of  toxicity  data  on 
the  sole  or  the  primary  constituent  in 
the  wastestream?  (Note  that  limited 
resources  may  restrict  the  ability  of  the 
Agency  to  conduct  testing  of  the 
compounds  involved). 

3.  What  type  of  data  would  help  to 
either  support  or  refute  the  predictions 
made  by  QSAR? 

2.  Plausible  Mismanagement  Scenario 

The  Agency  developed  baseline  risk 
estimates  by  selecting  plausible 
mismanagement  practices  based  on 
information  collected  in  the  RCRA 
Section  3007  survey  for  current 
management  operations.  For 
wastewaters,  the  Agency  selected  the 
plausible  mismanagement  practice  to  be 
the  current  practice  of  deep  well 
injection.  The  Agency  has  no 
information  or  reason  to  believe  that,  if 
not  listed,  the  wastewaters  are  likely  to 
be  managed  in  a  different  manner, 
except  if  pretreatment  of  wastewaters  is 
required  prior  to  injection.  For  sludges 
and  waste  solids,  the  Agency  selected 
the  plausible  mismanagement  to  be  an 
unlined  landfill.  Currently,  a  portion  of 
the  waste  goes  to  a  lined  Subtitle  D 
landfill.  In  addition,  the  Agency  has 
information  that  a  portion  of  these 
wastes,  while  not  regulated  as 
hazardous,  are  managed  as  hazardous 
with  disposal  in  Subtitle  C  landfills. 
However,  the  Agency  lacks  adequate 
information  showing  that,  if  not  listed 
as  hazardous,  the  wastes  would 
continue  to  be  disposed  in  lined 
landfills  and  result  in  significantly 
lower  estimates  of  potential  risk.  'The 
Agency  requests  comment  on  this 
approach  to  modelling  plausible 
mismanagement  practices. 

3.  Risk  Analysis 

Bisk  characterization  approach.  The 
risk  characterization  approach  follows 
the  recent  EPA  Guidance  on  Risk 
Characterization  (Habicht,  1992)  and 
Guidance  for  Risk  Assessment  (EPA 
Risk  Assessment  Council,  1991).  The 
guidance  specifies  that  EPA  risk 
assessments  will  be  expected  to  address 
or  provide  descriptions  of:  (1) 
Individual  risk  to  include  the  central 
tendency  and  high-end  portions  of  the 
risk  distribution,  (2)  important 
subgroups  of  the  population  such  as 
highly  exposed  or  highly  susceptible 
groups  or  individuals,  if  known,  and  (3) 
population  risk.  In  addition  to  the 
presentation  of  results,  the  guidance 
also  specifies  that  the  results  portray  a 


24536 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Proposed  Rules 


reasonable  picture  of  the  actual  or 
projected  exposures  with  an  open 
discussion  of  uncertainties. 

Individual  risk.  Individual  risk 
descriptors  are  intended  to  convey 
information  about  the  risk  borne  by 
individuals  within  a  specified 
population  and  subpopulations.  These 
risk  descriptors  are  used  to  answer 
questions  concerning  the  affected 
population,  the  risk  levels  of  various 
groups  within  the  population,  and  the 
average  risk  for  individuals  within  a 
population  of  interest.  The  approach 
used  in  this  analysis  for  characterizing 
baseline  individual  risk  included:  (1) 
Identifying  and  describing  the 
population  of  concern  for  an  exposure 
route;  (2)  determining  the  sensitivity  of 
the  model  parameters  used  in  the  risk 
estimation;  (3)  estimating  central 
tendency  and  high-end  values  for  the 
most  sensitive  parameters  in  the  risk 
estimation  procedures;  and  (4) 
calculating  risk  for  an  exposure  pathway 
that  provides  a  characterization  of  the 
central  tendency  and  high-end  risk 
descriptor. 

Population  risk.  Descriptors  of 
population  risk  are  intended  to  convey 
information  about  the  risk  borne  by  the 
population  or  population  segment  being 
studied.  These  risk  descriptors  are  used 
to  answer  questions  concerning  the 
number  of  cases  of  a  particular  health 
effect  that  probabilistically  could  occur 
within  the  population  during  a  given 
time  period,  the  number  of  persons  or 
percent  of  the  population  above  a 
certain  risk  level  or  health  benchmark 
(e.g.,  RfD  or  RfC),  and  risk  for  a 
particular  population  segment. 

Risk  assessment.  The  analysis  of  risks 
was  developed  using  both  the  input  of 
derived  or  measured  toxicological 
information  and  the  modelling  of  waste 
mismanagement  scenarios.  Specifically, 
for  disposal  of  solids  in  unlined 
landfills,  the  concentration  of  the 
constituents  of  concern  in  the  landfill 
leachate  first  was  determined  using  the 
Toxicity  Characteristics  Leaching 
Procedure  (TCLP)  on  selected  record 
samples,  or  when  TCLP  data  were 
lacking,  by  assuming  a  leachate 
concentration  based  on  the  aqueous 
solubility  of  the  constituent.  It  then  was 
assumed  that  the  leachate  would  be 
diluted  by  a  factor  of  100  (as  described 
in  the  Toxicity  Characteristic  Rule  55 
FR  11798,  March  29, 1990)  before 
reaching  the  nearest  drinking  water 
well.  The  resulting  diluted 
concentrations  can  be  then  compared 
with  the  health-based  values.  In  the  case 
of  this  analysis,  a  one-in-a-million 
(10-<’)  risk  level  or  hazard  quotient  of  1 
was  used. 


For  wastewaters,  the  situation  was 
more  complicated.  One  facility  has  been 
granted  a  no-migration  variance  from 
the  land  disposal  restrictions.  The 
second  facility,  which  consists  of 
several  separate  plants,  has  not  obtained 
such  a  variance.  The  plants  at  the 
second  facility  currently  dispose  of 
process  wastewaters  by  deep  well 
injection.  Modelling  for  specific 
wastewater  streams  was  based  on  the 
possibilities  of  leakage  of  injected 
wastewaters  from  the  injection  zone 
upward  to  a  drinking  water  aquifer 
through  the  abandoned  oil  and  gas  wells 
in  the  area.  Details  of  this  modelling  are 
given  in  the  Risk  Modelling  Background 
Document  and  summarized  in  the 
individual  wastewater  risk  assessment 
to  be  discussed  in  the  following 
sections. 

D.  Basis  for  Listing  Determinations 
Decisions 

1.  Waste  Specific  Risk  Analyses 

Risk  analyses  w’ere  performed  on 
eleven  individual  waste  streams.  The 
models  selected  for  individual 
mismanagement  scenarios  are  described 
in  the  individual  sections  which  follow. 

a.  Wastes  From  Production  of 
Bromochloromethane/ 

Dibromomethane — i.  Solids. 
Dibromomethane  is  a  low-volume 
product  with  limited  commercial 
applications;  therefore,  it  is  unlikely 
that  other  firms  wdll  enter  the 
marketplace.  The  only  solid  wastes 
generated  from  the  production  of 
dibromomethane  are  spent  filters  used 
to  remove  rust  and  other  particulate 
matter  from  the  product.  About  two 
drums  of  the  material  are  generated  per 
year.  As  a  result,  the  Agency  feels  the 
quantity  is  de  minimis.  The  filters  are 
changed  yearly  and  the  spent  filter 
material  is  sent  to  a  Subtitle  C 
incinerator.  The  waste  is  generated  in 
small  quantities  and  is  mixed  with  other 
halogenated  solids  prior  to  incineration 
at  the  Subtitle  C  facility.  As  a  result,  the 
Agency  believes  that  although  the  waste 
generated  from  the  production  of 
dibromomethane  contains  toxic 
constituents,  it  does  not  pose  a  threat  to 
human  health  and  the  environment 
because  of  the  small  quantities 
generated  and  current  management 
practices.  The  Agency  is  proposing  a  no¬ 
list  decision. 

ii.  Wastewaters.  Dibromomethane  and 
bromochloromethane  are  manufactured 
as  co-products  at  only  one  facility  in  the 
U.S.,  which  has  an  approved  no¬ 
migration  petition  for  its  deep  well 
injection  unit.  The  approved  petition 
means  that  the  waste  will  not  migrate 
from  the  formation  into  which  it  is 


being  injected  and  will  therefore  not 
pose  risk  sufficient  to  warrant  li.sting. 

b.  VV^astes  From  the  Production  of 
Ethyl  Bromide — i.  Solids.  Ethyl  bromide 
is  manufactured  in  low  volumes  at  only 
one  facility.  The  only  solid  waste  stream 
consists  of  spent  filter  materials  used  to 
remove  impurities  from  the  product. 

This  waste  contains  about  90,000  parts 
per  million  ethyl  bromide  and  is 
generated  in  quantities  of  6  drums  per 
year  which  is  sent  to  Subtitle  C  facilities 
for  treatment  and  dispo.sal.  High 
dilution  with  other  wastes  placed  in  the 
landfill  would  reduce  leachate 
concentration  levels  to  below  those  for 
reasonable  concern.  The  Agency  feels 
that  although  the  waste  does  contain 
toxic  constituents,  based  on  the 
production  history  of  this  chemical,  it  is 
unlikely  that  other  firms  will  enter  the 
market  and  that,  because  of  the  minimal 
waste  quantities  generated  and  the 
current  waste  management  practice, 
there  is  no  need  for  a  specific  listing  of 
the  filters. 

ii.  Wastewaters.  The  wastewater 
stream  is  condensate  water  containing 
only  small  amounts  of  ethanol  as  a 
contaminant.  This  vvastestream  contains 
no  other  contaminants  of  concern  and  is 
managed  by  deepwell  injection.  Prior  to 
injection,  the  ethanol-containing  stream 
is  mixed  with  wastewaters  from  other 
processes  and  the  resulting  mixed 
stream  thus  is  diluted  by  a  factor  of  over 
1.000.  As  a  result,  the  Agency  believes 
that  the  ethanol  content  of  the  combined 
stream  poses  little  to  no  risk  to  human 
health  or  the  environment,  and  proposes 
not  to  list  this  wastestream. 

c.  Wastes  From  the  Production  of 
Tetrabromobisphenol-A — i.  Solids.  The 
solid  wastes  generated  from  the 
tetrabromobisphenol  A  process  consist 
of  spilled  product  and  floor  sweepings 
from  the  production  area.  This  material 
currently  is  managed  in  Subtitle  C 
facilities.  About  150  tons  of  this  waste 
are  generated  annually.  Bisphenol-A  is 
manufactured  by  condensation  of 
phenol  and  acetone.  As  a  result, 
commercial  grade  bisphenol-A  may 
contain  variable  low  levels  of  phenol 
and,  therefore,  the  brominated  material 
is  expected  to  contain  some  brominated 
phenols.  Some  of  these  will  co¬ 
precipitate  with  the  product  during  the 
process  and  be  incorporated  into  the 
solid  product. 

At  present,  the  Agency  has 
insufficient  information  to  characterize 
the  amount  of  the  brominated  phenols 
(including  tetrabromobisphenol-A)  in 
the  product  or  their  leachability  from 
the  product  matrix.  EPA  requests  any 
information  on  the  amount  of 
brominated  phenols  in  the  product  and 
their  leachability  from  the  product 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Proposed  Rules 


24537 


matrix.  At  this  time,  the  Agency  also 
does  not  have  information  on  the 
toxicity  of  tetrabromobisphenol  A,  and 
requests  any  information  commenters 
may  have  on  its  toxicology,  including 
the  existence  of  any  toxicological 
analogues  for  tetrabromobisphenol  A. 

Record  sampling  of  an  on-site  landfill 
at  one  plant  where  these  solids  were 
formerly  disposed  for  a  number  of  years 
showed  the  absence  of  any  brominated 
materials  in  the  landfill  leachate.  Given 
the  lack  of  adequate  information  to 
perform  a  risk  analysis  at  this  time,  the 
Agency  is  concerned  about  being 
conclusive  about  the  potential  hazard  of 
this  waste  stream  and  its  potential  to 
migrate  to  ground  water  if  managed  in 
an  unlined  landfill.  The  Agency 
proposes  to  defer  for  this  waste  stream 
a  listing  determination  and  requests 
submission  of  both  characterization  and 
toxicological  data,  if  available.  EPA  will 
evaluate  carefully  all  public  comments 
and  information  received  in  response  to 
this  notice.  Particular  attention  will  be 
paid  to  any  data  submitted  which  tend 
to  either  support  or  refute  a  finding  of 
risk  to  human  health  and  the 
environment  from  wastes  from  the 
production  of  tetrabromobisphenol  A. 
Based  on  comments  received,  including 
any  data,  EPA  may  choose,  rather  than 
deferring,  to  promulgate  a  final 
determination  to  either  list  or  not  list 
tetrabromobisphenol  A  waste  as  a 
hazardous  waste  under  RCRA. 

ii.  Wastewaters.  Wastewaters  from  the 
manufacture  of  tetrabromobisphenol  A 
are  already  listed  and  carry  the 
hazardous  waste  code  of  K131.  Methyl 
bromide  and  tetrabromobisphenol  A  are 
produced  in  the  same  process.  Process 
wastewater  originates  from  the 
distillation  step  where  methyl  bromide 
is  recovered.  The  Agency  feels  that  no 
further  action  is  needed  for  the  waste 
stream. 

d.  Wastes  From  the  Production  of 
Octabromodiphenyl  Oxide. — i.  Solids. 
Solid  wastes  such  as  filter  cakes 
typically  are  disposed  of  in  landfills. 
This  has  been  the  practice  of  the  major 
organobromine  chemicals 
manufacturers  for  many  years. 

Currently,  these  wastes  are  being 
shipped  to  Subtitle  C  hazardous  waste 
facilities.  However,  it  would  be  possible 
for  the  generators  to  change  their 
disposal  practices  and  direct  these 
materials  to  Subtitle  D  landfills.  The 
quantities  of  these  wastes  generated  are 
not  de  minimis  as  was  the  case  for 
dibromomethane  solid  wastes.  Toluene 
is  present  in  filter  cakes  fi-om  the 
production  of  octabromodiphenyl  oxide. 
To  evaluate  the  potential  risks 
associated  with  filter  cake  containing 
toluene,  EPA  applied  the  Agency’s 


Organic  Leachate  Model  (51  FR  27062, 
April  29, 1986)  to  estimate  the 
maximum  amounts  of  toluene  that 
would  be  expected  to  leach  from  the 
filter  cake  in  an  open  landfill 
environment.  The  Agency  also  sampled 
the  on-site  landfill  at  one  production 
site  where  some  of  this  waste  was 
disposed.  The  sampling  of  the  landfill 
leachate  did  not  detect  any  toluene 
present.  The  toluene  concentrations  in 
the  filter  cake  were  used  as  input  to  the 
Agency’s  Composite  Model  for  Landfills 
(56  FR  32993,  July  18, 1991)  to  estimate 
high-end  (95th  percentile) 
concentrations  of  toluene  in  a 
hypothetical  receptor  well.  The 
hypothetical  well  concentrations 
derived  firom  this  analysis  are  about  one 
order  of  magnitude  below  the  Maximum 
Concentration  Level  (MCL)  for  toluene 
promulgated  by  regulation  under  the 
Safe  Drinking  Water  Act.  The  formulae 
used  and  a  more  detailed  discussion  of 
the  application  of  these  models  to  the 
waste  samples  can  be  found  in  the 
Background  Document,  available  in  the 
RCRA  public  docket.  See  ADDRESSES 
section.  Because  the  modelled  leachate 
levels  are  below  acceptable  drinking 
water  levels,  EPA  does  not  believe  that 
toluene-containing  filter  cake  wastes 
generated  in  the  production  of 
octabromodiphenyl  oxide  pose  a  threat 
to  human  health  and  the  environment: 
thus,  the  Agency  proposes  not  to  list 
this  wastestream.  The  waste  solids  also 
contained  about  4.4  ppb  of  brominated 
dibenzofurans  (most  of  which  were  the 
hepta  isomer),  which  the  Agency 
believes  are  among  the  least  toxic  of  the 
brominated  dibenzofurans.  The 
toxicities  of  these  materials  were 
evaluated  in  terms  of  equivalence  to  that 
for  tetrachlorodibenzo-dioxin  (TCDD). 
The  Agency  has  concluded  that  the  risk 
posed  by  this  constituent  is  below  the 
10-6  level. 

Also,  the  health-based  for  a  one-in-a- 
million  risk  level  for 
octabromodiphenyl  oxide  using 
standard  intake  and  exposure 
assumptions  is  0.1  mg/L.  No  leachate 
data  are  available  for  this  waste. 
However,  the  Agency  assumed  an 
upper-bound  leachate  concentration  of 
0.2  mg/L  based  on  the  solubility  of 
octabromodiphenyl  oxide.  Assuming  a 
dilution  factor  of  100  is  achievable 
during  migration  to  the  nearest  drinking 
water  well,  the  concentration  in  potable 
water  would  be  below  that  of  concern. 
As  a  result,  EPA  is  proposing  not  to  list 
this  waste  stream  based  on  low 
estimated  exposure  to  toxic 
constituents. 

ii.  Wastewaters.  While  the  Agency  has 
no  quantifiable  concentration  data  on 
octabromodiphenyl  oxide  found  in  the 


wastewaters,  adequate  data  exist  on 
brominated  dibenzofurans  found  in  the 
generated  wastes. 

Brominated  dibenzofurans  were 
detected  in  some  of  the  record  samples 
from  octa-  and  decabromodiphenyl 
oxide  processes.  Studies  conducted  for 
EPA’s  Office  of  Pollution  Prevention 
and  Toxics  and  by  research  groups  in 
Germany  and  the  Netherlands  show  that 
brominated  furans  can  be  formed  during 
the  manufacture  of  brominated  diphenyl 
ethers,  as  well  as  during  their 
fabrication  into  polymers.  The  evidence 
currently  available  to  the  Agency 
indicates  that  brominated  dioxins  and 
furans  may  range  from  30-100%  as 
toxic  as  their  chlorinated  counterparts. 
Using  this  approach,  a  record  sample  of 
wastewater  from  the  octabromodiphenyl 
oxide  unit  showed  a  maximum  toxicity 
equivalent  of  3.7x10-’  mg/L  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD) 
equivalent.  Assuming  a  100-fold 
dilution  of  the  waste  prior  to  reaching 
a  drinking  water  well,  the  level  would 
be  below  the  MCL  for  2,3,7,8-TCDD, 
which  is  3x10 -»  mg/L.  The  Agency 
selected  the  highest  toxicity  value  in 
making  this  analysis. 

Based  on  this  evaluation,  the  Agency 
is  proposing  not  to  list  this  waste  stream 
for  brominated  dibenzofurans,  because 
EPA  believes  that  estimated  exposure 
levels  to  toxic  constituents  are 
sufficiently  low  so  as  to  not  pose  a 
threat  to  human  health  and  the 
environment. 

The  Agency  was  unable  to  quantify 
levels  of  octabromodiphenyl  oxide 
present  in  wastewaters.  However,  the 
solubility  of  the  chemical  is  only  0.2 
mg/L.  The  flow  of  wastewaters  from  this 
process  represents  less  than  one  percent 
of  the  total  amount  of  process 
wastewater  injected.  The  health-based 
level  for  a  one-in-a-million  risk  level  for 
octabromodiphenyl  is  0.1  mg/L.  Due  to 
the  high  level  of  dilution  occurring  prior 
to  injection,  the  resulting  concentration 
of  the  toxic  chemical  expected  to  reach 
drinking  water  aquifers  is  well  below 
levels  of  concern. 

e.  Wastes  From  the  Production  of 
Decabromodiphenyl  Oxide — i.  Solids. 
The  production  of  decabromodiphenyl 
oxide  generates  solid  wastes  consisting 
of  collected  spilled  product.  Only 
limited  analytical  results  were  obtained 
from  the  record  sampling  of  this  waste 
and  no  TCLP  leachate  data  were 
obtained  for  this  compound.  However, 
the  Agency  assumed  an  upper-boimd 
leachate  concentration  of  0.2  mg/L 
based  on  the  aqueous  solubility  of  the 
constituent.  The  health-based  level  for  a 
one-in-a-million  risk  level  for  this 
compound  is  0.35  mg/L,  (assuming 
exposure  of  drinking  2.0  L/day  for  a  70 
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year  exposure  period)  so  the 
concentration  in  the  leachate  is  already 
below  the  level  of  concern  before  any 
further  dilution.  Therefore,  the  Agency 
is  proposing  not  to  list  this  vvastestream. 

ii.  VVastewaters.  The  manufacture  of 
decabromodiphenyl  oxide  also 
generates  a  wastewater  stream.  The 
Agency  was  unable  to  quantify  the 
amount  of  the  product  in  the  wastewater 
stream.  Based  on  the  process  chemistry, 
however,  a  small  amount  of  product 
would  appear  in  the  stream.  The 
solubility  of  dec.abromodiphenyl  oxide 
is  less  than  0.2  mg/L.  This  chemical  has 
a  health-based  level  of  0.35  mg/L  so  the 
leachate  concentration  is  already  below 
the  level  of  concern  even  before  the 
subsequent  significant  dilution  occurs. 
Therefore,  the  Agency  is  proposing  to 
not  list  this  wastestream. 

f.  Wastes  From  the  Production  of 
Trihromophenol — i.  Solids.  Solids  from 
the  production  of  tri  jromophenol  (TBP) 
consist  of  spilled  Materials,  off- 
specification  product  and  sp>ent  filter 
cartridges  which  were  used  to  remove 
entrained  TBP  particulates  from  the 
gaseous  hydrogen  bromide  coproduct. 
The  one  plant  manufacturing  this 
chemical  mixes  the  three  w'astes 
togethei  prior  to  shipment  off  site  for 
land  disposal.  Most  of  this  waste  is  sent 
to  a  Subtitle  C  hazardous  waste  facility. 
However,  some  is  being  sent  to  a 
Subtitle  D  landhll. 

Inadequate  toxicity  data  for 
trihromophenol  (TBP)  have  prevented 
the  Agency  from  establishing  a  human 
health  reference  value  for 
trihromophenol  (TBP).  Therefore,  as 
previously  discussed,  the  Agency 
performed  a  structure  activity 
relationship  (SAR)  analysis  in  order  to 
provide  a  provisional  human  health 
reference  value  for  this  compound. 

Based  on  the  structure  activity 
relationship,  the  health-based  level  for  a 
one-in-a-million  risk  level  for  TBP 
should  be  the  same  as  that  for  2,4,6- 
trichlorophenol  (i.e.,  0.003  mg/L 
assuming  exposure  of  drinking  2.0  liters 
per  day  for  a  70-year  exposure  period). 
The  health-based  level  of  0.003  mg/L 
can  be  considered  a  bounding  estimate 
which  could  overestimate  the  exposure 
in  an  actual  population.  TCLP  leaching 
data  presented  in  the  Industry  Study 
Background  Document  show 
concentrations  of  760  and  16  mg/L  of 
TBP  in  leachate  extracts  from  the  off- 
specifrcation  product  and  the  filter 
cartridges,  respectively. 

Since  the  leachate  levels  exceed  the 
health-based  levels  for  this  wastestream, 
the  Agency  conducted  an  analysis  of  the 
potential  risk  from  unlined  landfrll 
disposal.  For  this  analysis,  the  Agency 
selected  what  are  perhaps  conservative 


dilution  factors  and  exposure 
assumptions.  Using  a  dilution  and 
attenuation  factor  of  100  from  the 
Toxicity  Characieristic  rule  (55  FR 
11798,  March  29, 1990)  to  simulate  the 
subsurface  dilution  of  the  leachate 
concentration  between  an  unlined 
landfill  and  a  hypothetical  receptor 
well,  the  estimated  TBP  concentrations 
in  groundwater  are  7.6  and  0.16  mg/L, 
respectively.  Assuming  that  people 
drinking  from  this  hypothetical  well  are 
exposed  to  the  contaminant  by  drinking 
1.4  L/day  of  contaminated  water  every 
day  over  a  30-year  interval,  the  health- 
based  limit  of  a  one-in-a-million 
increased  lifetime  risk  of  cancer  is  0.01 
mg/L.  Thus,  the  levels  of  estimated 
individual  risk  from  exposure  to  TBP  in 
groundwater  are  7xl0~'*  and  2xl0~5, 
respectively. 

For  this  proposed  rule,  the  Agency 
did  not  conduct  a  more  sophisticated 
risk  analysis.  A  more  sophisticated  risk 
assessment  may  suggest  different 
estimated  risks  than  the  analysis 
described  above.  For  example,  the 
dilution  factor  of  100  was  derived 
assuming  that  the  chemical  does  not 
adsorb  or  degrade  in  the  subsurface 
environment.  The  Agency  is  aware  that 
the  fate  and  transport  of  TBP  in  the 
environment  is  dependent  on  the 
environment  in  which  the  waste  is 
disposed.  If  disposal  is  to  a  neutral  or 
slightly  acidic  environment,  the  octanol- 
water  coefficient  (a  constant  often 
related  to  the  soil-water  adsorption 
coefficient)  for  TBP  is  relatively  high, 
exceeding  16,000.  This  value  suggests 
that  TBP  in  landfill  leachate  may  bind 
to  subsurface  soils  and  may  migrate  at 
low  concentrations  over  a  very  long 
period  of  time  in  some  envirtmments. 

On  the  other  hand,  disposal  under 
alkaline  conditions,  which  are  present 
in  areas  where  organobromines  are 
produced,  would  likely  result  in  less 
sorption  to  subsurface  soils.  This 
suggests  that  TBP  could  become  more 
mobile  under  these  conditions.  In 
addition,  the  dilution  factor  of  100  in 
the  analysis  used  corresponds  to  the 
dilution  factor  expected  at  a  drinking 
water  well  500  feet  downgradient  from 
the  disposal  location.  The  Agency  does 
not  know  the  distance  between  landfills 
or  disposal  areas  that  could  receive  TBP 
wastes  and  the  nearby  downgradient 
drinking  water  wells  or  intercept  surface 
waters.  Depending  on  the  distance  to 
the  nearest  well  or  environmental 
receptor,  the  actual  human  health  and 
environmental  risks  could  be 
substantially  greater  than  or  less  than 
those  estimated  in  the  analysis 
employed  in  this  proposal. 

A  more  sophisticated  analysis  would 
also  consider  other  potential  exposure 


pathways  in  addition  to  consumption  of 
contaminated  groundwater.  For 
example,  since  TBP  under  some  soil 
pH’s  is  likely  to  bind  strongly  to 
particulates  such  as  soil,  the  Agency  is 
concerned  that  disposal  of  these  wastes 
could  result  in  soil  contamination 
around  the  disposal  site  and  human 
health  and  environmental  risks.  The 
concentration  of  2,4,6  TBP  in  the  floor 
sweepings  was  very  high  (up  to  400,000 
ppm)  in  the  two  samples  the  Agency 
measured.  Since  the  wastes  are  in  dry, 
powdery  form,  they  could  be  dispersed 
around  the  disposal  facility.  Depending 
on  the  disposal  rate  and  the  likelihood 
of  exposure,  exposure  to  particulates  at 
the  disposal  site  could  pose  human 
health  and  environmental  risks  at  levels 
of  concern. 

The  Agency  requests  comment  on  the 
risk  analysis  used  in  this  proposal  and 
plausible  mismanagement  practices  of 
TBP  wastes.  EPA  requests  comment  on 
the  issues  raised  above  and  on  all 
aspects  of  the  risk  analysis  employed.  In 
particular,  the  Agency  requests 
comment  on  the  use  of  the  DAF  of  100 
for  this  specific  analysis. 

Disposal  in  a  Subtitle  D  landfill  is  the 
most  plausible  mismanagement 
scenario,  given  the  lower  cost  for 
disposal  at  such  sites.  The  model 
previously  discussed  assumes  that  the 
Subtitle  D  facility  is  unlined.  Because 
the  concentrations  of  TBP  at  a  receptor 
well  could  exceed  health-based  levels, 
the  Agency  is  proposing  to  list  the 
solids  from  the  production  of 
trihromophenol  as  hazardous  wastes. 

The  Agency  is  seeking  comment  on 
the  risk  levels  used  in  this  risk 
assessment.  In  the  Superfund  program, 
EPA  makes  clean  up  decisions  using 
concentration  levels  that  represent 
excess  upper  bound  lifetime  cancer  risk 
to  an  individual  of  between  lO--*  to 
10-^  However,  the  10-*  risk  level  is 
the  point  of  departure  for  determining 
remediation  goals. 

Based  on  the  analysis  used,  EPA  is 
proposing  to  add  trihromophenol  to  the 
list  of  40  CFR  Part  261  Appendix  VTII 
toxic  hazardous  constituents  based  on 
its  structural  activity  relationship  with 
2,4,6-trichlorophenol  and  the  potential 
exposure  as  described  above.  The 
Agency  also  is  proposing  to  add 
trihromophenol  to  the  list  of  commercial 
chemical  products  (40  CFR  261.33)  that 
are  hazardous  wastes  if  discarded  or 
spilled.  The  wastes  specifically 
proposed  for  listing  are: 

K140 — Waste  solids  and  filter  cartridges 
from  the  production  of  2,4,6- 
tribromophenoL 
U408 — 2,4,6-Tribromophenol. 
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EPA  will  evaluate  carefully  all  public 
comments  and  information  received  in 
response  to  this  notice,  particularly  data 
which  tend  to  support  or  refute  a 
finding  of  risk  to  human  health  and  the 
environment  from  TBP  wastes.  Based  on 
the  comments  received,  the  Agency  may 
finalize  or  re-evaluate  today’s  proposed 
listing. 

ii.  Wastewaters.  Data  available  to  the 
Agency  suggests  that  tribromophenol  is 
produced  only  at  the  part  of  the  one 
major  facility  in  which  the  wastewaters 
are  injected  into  non-hazardous  deep 
wells.  As  off-site  management  of  these 
wastewaters  is  probably  economically 
prohibitive,  the  Agency  assumed  for  the 
plausible  mismanagement  scenario  that 
the  plant  would  continue  the  use  of 
underground  injection.  In  order  to 
estimate  risk,  EPA  had  to  estimate  the 
length  of  time  injection  would  continue. 
The  Agency  assumed  that  the  plant 
would  inject  these  wastewaters  for  up  to 
60  years,  at  which  point  the  production 
of  tribromophenol  could  end  because 
the  supply  of  raw  material  could  run 
out.  Because  of  the  large  volume  of 
wastewater  generated  by  this  process, 
the  Agency  used  more  sophisticated 
modelling  than  for  the  lower  volume 
wastes.  Modelling  of  the  risk  due  to  the 
management  of  the  wastewaters  from 
TBP  production  in  underground 
injection  was  based  on  the  use  of  three 
linked  submodels.  The  overall  model 
included: 

(1)  A  submodel  which  simulates  the 
subsurface  lateral  migration  of  TBP  from 
the  injection  wells  to  nearby  abandoned 
oil  wells  penetrating  the  injection 
horizons. 

(2)  A  second  submodel  which 
simulates  the  vertical  migration  of  TBP 
from  the  injection  horizon  upward  to 
the  drinking  water  aquifer;  and 

(3)  Finally,  a  submodel  which 
predicts  the  lateral  spreading  of  the 
chemical  from  the  abandoned  oil  well  in 
the  drinking  water  aquifer  and  exposure 
to  vertically  averaged  concentrations 
present  in  drinking  water  wells  within 
the  aquifer. 

It  was  assumed  that  the  abandoned 
wells  are  filled  with  compacted  sand. 
Results  of  the  simulated  runs  are 
presented  in  the  background  document 
in  terms  of  concentrations  as  a  function 
of  time  for  various  exposure  distances. 
The  initial  concentration  of 
tribromophenol  in  the  injected 
wastewater  was  measured  in  record 
sampling  to  be  7  mg/L  and  the  health- 
based  level  (based  on  a  10 risk  level) 
was  assumed  to  be  0.01  mg/L  (using  the 
same  high  end  exposure  assumptions 
described  above  for  tribromophenol 
solids).  The  modeling  results  showed 
that  the  health-based  level  (based  on  a 


10-6  risk)  would  be  exceeded  in  the 
upper  aquifer  after  60  years  (the  amount 
of  time  the  injection  is  expected  to 
continue)  at  very  short  distances  (less 
than  10  feet)  from  a  leaking,  abandoned, 
and  plugged  (i.e.,  filled  with  sand)  oil 
well.  The  results  also  indicated  that  the 
plume  of  contamination  would  migrate 
through  the  aquifer,  away  from  the 
plugged  oil  well,  and  slowly  dissipate 
over  time.  Therefore,  this  plume  of 
contamination  could  result  in  exposure 
to  TBP  over  the  health-based  level 
beyond  a  short  distance  from  the 
abandoned  oil  well,  if  a  drinking  water 
well  is  drilled  downgradient  from  that 
abandoned  oil  well.  However,  this 
exposure  would  probably  be  limited 
because  of  the  relatively  small  size  of 
the  area  in  the  migrating  contaminated 
plume  where  TBP  is  above  0.01  mg/L. 

The  Agency  has  also  sampled 
drinking  water  wells  at  the  plant  site 
and  at  a  private  facility  1.3  miles 
distant.  No  tribromophenol  was  found 
at  a  detection  level  of  0.001  mg/L.  The 
plant  has  been  producing  TBP  since 
1976.  The  absence  of  TBP  in 
groundwater  at  present,  however,  does 
not  completely  preclude  its  presence  at 
a  future  date.  Considering  that  TBP  was 
not  detected  in  the  aquifer  and  that  the 
model  predicted  only  limited  exposure 
to  TBP  above  the  health-based  number, 
the  Agency  is  proposing  not  to  list  this 
wastestream  because  of  relatively  low 
risk  to  human  health. 

However,  the  Agency  recognizes  that 
the  modeling  results  described  above 
are  dependent  on  numerous 
assumptions,  including  the  injection 
timeframe  (i.e.,  60  years)  and  the 
number  and  characteristics  of  the 
abandoned  oil  wells.  Modifying  certain 
of  these  assumptions  could  significantly 
change  the  results  of  this  analysis.  For 
example,  if  the  Agency  assumes  that  the 
abandoned  oil  well  is  unfilled, 
underground  injection  of  this 
wastewater  could  result  in  a 
contamination  plume  (with  TBP  levels 
above  the  health-based  level)  of  up  to 
4000  feet  from  the  well  over  60  years 
and  even  further  away  as  the  plume 
continues  to  migrate  after  60  years. 

Also,  depending  on  the  exact  location  of 
the  drin^ng  water  well  relative  to  the 
plume  centerline,  a  person  drinking 
from  that  well  could  be  exposed  to  a 
high  concentration  of  TBP  (up  to  around 
5  mg/L)  for  many  years  as  the 
contaminated  plume  moves  by. 

Therefore,  the  Agency  solicits 
comment  on  the  assumptions  used  in 
this  modeling,  particularly  whether  or 
not  some  of  them  should  be  changed  to 
more  accurately  predict  the  risk 
resulting  from  the  undergound  injection 
of  these  wastew-aters.  The  Agency 


specifically  requests  comment  on  the 
following  assumptions  that  are 
particularly  important  in  this  analysis: 

(1)  Should  the  timeframe  for  injection  of 
the  tribromophenol  wastewaters  be  extended 
beyond  60  years? 

(2)  The  model  assumed  that  only  one 
abandoned  well  would  be  open  to  flow. 
Should  the  Agency  consider  the  potential  for 
more  abandoned  wells  coming  in  contact 
with  the  spreading  plume? 

(3)  Should  the  Agency  assume  the 
abandoned  well(s)  are  plugged  or  unplugged? 

Several  other  assumptions  (used  in 
the  modelling  employed  by  the  Agency), 
individually  or  in  combination,  could 
lead  to  an  overestimation  of  actual  risk 
and  the  Agency  is  requesting  comment 
on  them.  They  are: 

(1)  The  Agency  assumed  that  a  break 
occurs  in  an  abandoned  well  shaft  inside  the 
Sparta  aquifer.  What  are  the  chances  that  no 
breaks  have  occurred  or  will  occur  in  the 
aquifer  in  any  of  the  many  abandoned  wells 
in  the  area? 

(2)  The  drinking  water  well  was  assumed 
to  be  drilled  in  the  proximity  of  an 
abandoned  oil  well.  Is  this  a  valid 
assumption? 

(3)  The  model  assumed  an  average 
concentration  of  tribromophenol  in  the 
Sparta  aquifer.  If  the  well  tapping  the 
drinking  water  is  nearer  to  the  top  of  the 
aquifer,  as  it  most  likely  would  be,  would 
this  make  a  significant  difference  in  the  risk 
level  calculated? 

(4)  The  Agency  assumed  that  injection  of 
wastewaters  and  pumping  from  Sparta  at  the 
site  occurs  during  the  same  time  frame. 
Should  the  Agency  consider  the  pumping 
from  Sparta  will  continue  to  occur  after 
injection  of  wastewater  ceases,  which  could 
affect  the  modelling  calculation? 

Finally,  the  Agency  requests  comment 
on  whether  or  not  these  tribromophenol 
wastewaters  should  be  listed  as 
hazardous  waste  based  on  modifications 
to  EPA’s  analysis  or  on  any  additional 
data  indicating  groundwater 
contamination  from  the  underground 
injection  of  these  wastes. 

Although  today’s  proposed  listing 
determination  models  potential 
contamination  to  a  drinking  water 
source,  it  is  not  a  finding  under  Section 
144.12  of  the  UIC  regulations.  Those 
regulations  prohibit  endangerment  of 
underground  sources  of  drinking  water 
(USDWs)  as  defined  under  the  UIC 
program.  A  well  which  fails  to  meet  this 
requirement  must  be  denied  a  permit  or 
placed  under  an  enforcement  action. 
The  threshold  for  a  determination  of 
compliance  with  Section  144.12  is 
different  from  the  threshold  for  listing  a 
waste  as  hazardous  under  RCRA.  The 
test  for  compliance  under  the  UIC 
program  is  whether  the  well  may  cause 
the  movement  of  any  contaminant  into 
a  USDW  in  a  manner  that  may  cause  a 
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violation  of  a  primary  drinking  water 
regulation,  or  may  otherwise  adversely 
affect  the  health  of  persons. 

2.  Conclusions 

The  Agency  is  proposing  to  list  as 
hazardous  waste  solids  and  spent  Hlters 
from  the  production  of  2,4,6- 
tribromophenol  (K140)  and  the  off- 
specification  and  discarded  product 
(U408)  based  on  their  projected 
toxicities  from  structural  activity 
studies,  and  potential  exposure  to  these 
chemicals.  EPA’s  decision  to  propose 
these  additional  hazardous  waste 
listings  represents  a  determination  by 
the  Agency  that  the  wastes  identified 
meet  the  criteria  for  listing  as  hazardous 
wastes  presented  in  40  CFR  261.11. 
Specifically,  based  on  available 
evidence,  the  Agency  concludes  that 
2,4,6-tribromophenol  is  similar  in 
toxicity  to  its  chlorinated  analogue.  EPA 
is  proposing  that  these  wastes  from 
organobromines  production  be  listed  as 
hazardous  and  subject  to  the 
requirements  of  40  CFR  parts  124,  262- 
266,  268,  270,  and  271  since  they  are 
capable  of  posing  a  threat  to  human 
health  and  the  environment  when 
improperly  treated,  stored,  transported, 
disposed  of.  or  otherwise  handled. 

Based  on  the  data  collected  by  the 
Agency  during  the  recent 
organobromines  industry  study  and  the 
unique  conditions  of  the  industry 
regarding  limitations  to  future 
expansion.  EPA  believes  there  is 
justification  for  a  no-list  determination 
for  wastes  generated  from  the 
production  of  most  of  the  other 
organobromine  chemicals  identified  in 
the  consent  decree  (i.e.. 
bromochloromethane,  ethyl  bromide, 
octabromodiphenyl  oxide  and 
decabromodiphenyl  oxide)  and  for  the 
wastewaters  from  tribromophenol 
production.  After  considering  the 
collected  information  and  data  from 
toxicological,  chemical, 
hydrogeological,  and  engineering 
viewpoints,  EPA  has  concluded  that  the 
disposal  of  any  wastes  from  these 
processes  that  are  not  currently  Usted  in 
40  CFR  part  261,  subp>art  D  do  not  pose 
a  substantial  present  or  future  risk  to 
human  health  and  the  environment. 
Therefore,  at  this  time,  EPA  is  proposing 
not  to  list  as  hazardous  wastes  any 
additional  wastes  generated  from  the 
production  of  these  chemicals.  The 
Agency  reserves  the  right  to  revisit  these 
listing  determinations  if  additional 
relevant  data  become  available.  In 
addition,  the  Agency  is  deferring  action 
on  the  solids  waste  stream  from  the 
production  of  tetrabromobisphenol-A. 


III.  Waste  Minimization  Opportunities 
in  the  Industry 

During  the  industry  study,  the  Agency 
identified  two  potential  opportunities 
for  waste  minimization.  1110  first 
involves  the  recovery  of  tribromophenol 
in  the  tetrabromobisphenol-A  and 
tribromophenol  process.  Commercial 
bisphenol  A  is  made  by  condensation  of 
phenol  and  acetone  and,  hence,  the 
feedstock  contains  some  unreacted 
phenol.  Record  sampling  of  one 
wastewater  stream  that  leaves  the 
process  hot  revealed  that  it  contained 
up  to  15,000  mg.ff^  of  tribromophenol.  A 
second  unrelat^  wastewater  stream 
from  the  production  of  tribromophenol 
also  contains  about  70  ppm.  This 
chemical  has  a  solubility  of  70  parts  per 
million  at  25‘*C.  From  the  volumes  of 
wastewater  generated,  the  Agency 
believes  that  enough  material 
potentially  could  be  recovered  to 
increase  annual  production  of 
tribromophenol  by  up  to  70%.  Cooling 
and  filtering  of  this  wastewater  prior  to 
deep  well  disposal  might  recover 
phenolics,  limit  the  quantity  of 
brominated  chemicals  being  disposed, 
and  reduce  the  plant’s  overall 
requirements  for  purchased  phenol. 
Brominated  phenol  recovery  also  could 
make  recycling  some  process 
wastewater  viable,  particularly  in  the 
tribromophenol  process  where  the 
wastewater  containing  chiefly  this 
material  is  disposed  of  by  deep  well 
injection. 

The  second  area  where  savings  could 
be  achieved  is  in  product  packaging. 
Materials  spilled  in  the  packaging  areas 
are  drummed  and  shipped  to  Subtitle  C 
facilities.  Presently,  the  two  major 
manufacturers  of  organobromine 
chemicals  generate  over  300  tons  per 
year  of  various  spilled  solid  products. 
Recovery  of  this  material  could  result  in 
significant  savings  and  benefit  the 
environment.  The  Agency  invites 
comment  on  both  waste  minimization 
options. 

rV.  Regulatory  Impact  Analysis  and 
Compliance  Costs 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
that  a  regulatory  agency  determine 
whether  a  new  regulation  will  have 
“significant  regulatory  action”  and,  if 
so,  that  a  cost-benefit  analysis  be 
conducted.  This  analysis  is  a 
quantification  of  the  potential  benefits, 
costs,  and  economic  impacts  of  a  rule. 

A  significant  regulatory  action  is 
defined  as  a  regulation  that  has  an 
annual  cost  to  the  economy  of  $100 
million  or  more  that  adversely  affects  in 


a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  comp)etition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  Tribal 
governments  or  communities;  creates  a 
serious  inconsistency  with  actions  taken 
or  planned  by  another  agency; 
materially  alters  the  budgetai^  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  or 
recipients  thereof;  or  raises  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  Agency  estimated  the  costs  of 
today’s  proposed  rule  to  determine  if  it 
is  a  significant  regulation  as  defined  by 
Executive  Order  12866.  Today’s 
proposed  rule  is  estimated  to  have  an 
annualized  incremental  cost  of  less  than 
$100,000.  Based  on  this  compliance  cost 
estimate,  today’s  proposed  rule  is  not 
considered  to  be  a  significant  regulatory 
action.  This  section  of  the  preamble 
discusses  the  results  of  the  analyses  of 
the  proposed  rule. 

Approach 

To  estimate  the  costs,  economic 
impacts,  and  benefits  of  today’s 
prop)osed  rule,  the  Agency  compared 
post-regulatory  costs,  benefits,  and 
economic  impacts  with  those  resulting 
under  baseline  conditions.  Benefits  are 
addressed  in  the  risk  assessment  section 
of  this  preamble.  The  baseline 
management  practices  for  this  waste  is 
disposal  in  a  Subtitle  D  landfill. 

Results 

Due  to  the  extremely  small  universe 
of  facilities  potentially  affected  by  this 
rule,  the  number  of  facilities  actually 
affected  is  insignificant.  The 
requirements  promulgated  by  this 
proposed  rule  are  estimated  to  cost 
industry  less  than  $100,000  per  year 
assuming  disposal  in  a  Subtitle  C 
landfill. 

The  economic  impact  analysis 
estimates  that  none  of  the  affected 
facilities  would  be  significantly  affected 
by  the  proposed  rule.  Compliance  with 
this  proposed  rule  is  estimated  to 
increase  operating  expenses  at  affected 
facilities  by  significantly  less  than  one 
percent.  None  of  the  affected  facilities  is 
expected  to  close  as  a  result  of  the  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq., 
whenever  an  agency  publishes  a  notice 
of  rulemaking,  it  must  prepare  and  make 
available  for  public  comment  a 
Regulatory  Flexibility  Analysis  (RFA) 
that  describes  the  effect  of  the  rule  on 
small  entities  (i.e.,  small  businesses. 
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small  organizations,  and  small 
governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
rule  is^stimated  not  to  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

According  to  EPA’s  guidelines  for 
conducting  an  RFA,  if  over  20  percent 
of  the  population  of  small  entities  is 
likely  to  experience  financial  distress 
based  on  the  costs  of  the  rule,  then  the 
Agency  considers  that  the  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  and  must 
perform  an  RFA.  £PA  evaluated  the 
economic  effect  of  the  proposed  rule,  as 
required  by  the  Regulatory  Flexibility 
Act,  and  determined  that  no  facilities 
would  be  significantly  affected.  The 
Administrator  certifies  that  part  268  and 
part  148  will  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities.  As  a  result  of 
this  finding,  the  Agency  has  not 
prepared  a  formal  RFA. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  new  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  dt  seq.  The  information  collection 
requirements  in  this  proposal  were 
promulgated  in  previous  land  disposal 
restriction  rulemakings  and  have  been 
approved  by  the  Office  of  Management 
and  Budget.  Since  there  are  no  new 
information  collection  requirements 
being  proposed  today,  an  Information 
Collection  Request  has  not  been 
prepared.  However,  facilities  will  have 
to  comply  with  existing  Subtitle  C 
recordkeeping  and  reporting 
requirements  for  newly  listed 
wastestreams  if  today’s  proposals  are 
finalized. 

VI.  State  Program  Implementation 
A.  Applicability  of  Rules  in  States 

Under  Section  3006  of  RCRiV,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  RCRA  programs 
within  the  State.  (See  40  CFR  part  271 
for  the  standards  and  requirements  for 
authorization.)  Following  authorization 
EPA  retains  enforcement  authority 
under  Sections  3008,  7003,  and  3013  of 
RCR.\,  although  authorized  States  have 
primary  enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  RCRA  authorization 
administered  its  authorized  hazardous 
waste  program  entirely  in  lieu  of  EPA. 
The  Federal  requirements  no  longer 
applied  in  the  authorized  State,  and 
EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  State 


was  authorized  to  permit.  When  new, 
more-stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  speci&d  tiroe  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  Section  3006(g)  of 
RCRA  (42  U.S.C.  6926(^),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  implement  these 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  permits,  until  the  State 
modifies  its  program  to  reflect  the 
Federal  standards,  and  applies  for  and 
is  granted  authorization.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

Today’s  proposal  for  listing  EPA 
Hazardous  Waste  Nos.  K140  and  U408 
is  being  proposed  pursuant  to  Section 
3001(e)(2)  of  RCRA,  a  provision  added 
by  HSWA.  When  the  final  rules  are 
promulgated, “EPA  will  consider  its 
HSWA  obligation  to  make  a 
determination  regarding  listing 
organobromine  wastes  to  be  fulfilled. 
Therefore,  the  Agency  is  proposing  to 
add  these  requirements  to  Table  1  in  40 
CFR  Z71.1(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  final  authorization  for  the 
HSWA  provisions  identified  in  40  CFR 
271. l(j)  Table  1,  as  discussed  in  the 
following  section  of  the  preamble. 

B.  Effect  on  State  Authorizations 

As  noted  previously,  today’s  rule  is 
being  proposed  pursuant  to  provisions 
added  by  HSWA.  The  addition  of  K140 
to  the  list  of  hazardous  w'astes  from 
specific  sources  and  the  addition  of 
U408  to  the  list  of  commercial  chemical 
products  that  are  hazardous  when 
discarded  is  proposed  pursuant  to 
Section  3001(e)(2)  of  RCRA,  a  provision 
added  by  the  H^VA. 

As  noted  abov'e,  EP.V  will  implement 
the  HSWA  portions  of  today’s  rule  (i.e., 
the  addition  of  K140  to  the  list  of 
hazardous  wastes  from  specific  sources 
and  the  addition  of  U408  to  the  list  of 
commercial  chemical  products  that  are 
hazardous  when  discarded)  in 
authorized  States  until  they  modify 
their  programs  to  adopt  these  rules  and 
such  modifications  are  approved  by 
EPA.  Because  this  rule  will  be 


promulgated  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
RCRA  authorization  under  Section  3006 
(b)  and  (g)  on  the  basis  that  State 
regulations  are  substantially  equivalent 
or  fully  equivalent  to  EPA’s  regulations. 
The  procedures  and  schedvde  for  State 
programs  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  all  HSWA  interim 
authorizations  will  expire  on  January  1, 
2003  (see  40  CFR  271.24(c)),  52  FR 
60129,  December  18, 1992. 

It  should  be  noted  that  40  CFR 
271.21(e)  requires  that  States  having 
final  RCRA  authorization  must  modify 
their  programs  to  reflect  Federal 
program  changes  and  subsequently  must 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  States 
must  modify  their  programs  to  adopt 
today’s  proposed  rule  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with  40 
CFR  271,21(e)(2).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  RCRA  Subtitle  C  requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  proposed  in  today’s 
rule.  Such  State  regulartions  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  these  State 
regulations  will  not  be  deemed  as  RCRA 
requirements  until  the  State  program 
modification  is  submitted  to  EPA  and 
approved.  Of  course.  States  with 
existing  regulations  may  continue  to 
administer  and  enforce  those 
regulations  as  a  matter  of  State  law.  In 
addition,  in  implementing  the  Federal 
program,  EPA  will  work  with  the  States 
under  cooperative  agreenrents  to 
minimize  duplication  of  efforts;  in  many 
cases,  EPA  w’ill  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  EPA’s  regulations  are  not  required  to 
include  regulations  equivalent  to  the 
EPA  regulations  in  their  application. 
However,  States  must  modify  their 
programs  by  the  deadlines  set  forth  in 
40  CFR  271.21(e).  States  that  submit 
official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  mu.st 
include  standards  equivalent  to  these 
standards  in  their  application.  The 
requirements  States  must  meet  when 
submitting  final  authorization 
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applications  are  set  forth  in  40  CFR 

271.3. 

VII.  CERCLA  Designation  and  RQ 
Adjustment 

All  hazardous  wastes  listed  in  40  CFR 
261.31  through  261.33,  as  well  as  any 
solid  waste  that  meets  one  or  more  of 
the  characteristics  of  a  RCRA  hazardous 
waste  (as  defined  at  40  CFR  261.21 
through  261.24),  are  hazardous 
substances  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  pursuant 
to  CERCLA  Section  101(14)  42  U.S.C. 
9601  (14)(c).  CERCLA  hazardous 
substances  are  listed  in  Table  302.4  at 
40  CFR  302.4  along  with  their  reportable 
quantities  (RQs).  Therefore,  in  addition 
to  the  K140  listing  being  proposed  today 
for  40  CFR  261.32  and  the  U408  listing 
being  proposed  for  40  CFR  261.33, 
entries  for  K140  and  U408  also  are  being 
proposed  for  Table  302.4  of  40  CFR 

302.4. 

Reporting  Requirements.  Under 
CERCLA  Section  103(a),  the  person  in 
charge  of  a  vessel  or  facility  from  which 
a  hazardous  substance  has  been  released 
in  a  quantity  that  equals  or  exceeds  its 
RQ  must  immediately  notify  the 
National  Response  Center  of  the  release 
(see  40  CFR  part  302).'  In  addition  to 
this  reporting  requirement  under 
CERCLA,  Section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
11004,  requires  owners  or  operators  of 
certain  facilities  to  report  the  release  of 
a  CERCLA  hazardous  substance  to  State 
and  local  authorities.  EPCRA  Section 
304  notification  must  be  given 
immediately  after  the  release  of  an  RQ 
or  more  to  the  community  emergency 
coordinator  of  the  local  emergency 
planning  committee  for  each  area  likely 
to  be  affected  by  the  release,  and  to  the 
State  emergency  planning  commission 
of  any  State  likely  to  be  affected  by  the 
release. 

Adjustment  of  RQs.  Under  Section 
102(b)  of  CERCLA,  all  hazardous  wastes 
newly  designated  under  CERCLA  will 
have  a  statutory  RQ  of  one  pound  unless 
and  until  adjusted  by  regulation.  The 
Agency’s  methodology  for  adjusting  RQs 
of  individual  hazardous  substances 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance.^  The  intrinsic 


•  The  toll  free  telephone  number  of  the  National 
Response  Center  is  800-424-8802;  in  the 
Washington.  DC  metropolitan  area,  the  number  is 
202-267-2675. 

2  For  more  detailed  information  on  this 
methodology,  see  the  preamble  to  an  RQ  adjustment 
final  rule  published  on  August  14,  1989  (54  FR 


properties  examined — called  “primary 
criteria” — are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability,  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity.  Generally,  for  each 
intrinsic  property,  the  Agency  ranks 
hazardous  substances  on  a  scale, 
associating  a  specific  range  of  values  on 
each  scale  with  an  RQ  of  1, 10, 100, 

1000,  or  5000  pounds.  The  data  for  each 
hazardous  substance  are  evaluated  using 
various  primary  criteria;  each  hazardous 
substance  may  receive  several  tentative 
RQ  values  based  on  its  particular 
intrinsic  properties.  The  lowest  of  the 
tentative  RQs  becomes  the  “primary 
criteria  RQ”  for  that  substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  further 
evaluated  for  their  susceptibility  to 
certain  degradative  processes,  which  are 
used  as  secondary  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary'  RQ 
adjustment  criteria)  is  generally  raised 
one  level.3  This  adjustment  is  made 
because  the  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downw'ard  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  result  of  BHP. 

The  methodology  summarized  above 
is  applied  to  adjust  the  RQs  of 
individual  hazardous  substances.  An 
additional  process  applies  to  RCRA 
listed  wastes,  which  contain  individual 
hazardous  substances  as  constituents. 

As  the  Agency  has  stated  (54  FR  33440, 
August  14, 1989),  to  assign  an  RQ  to  a 
RCRA  waste,  the  Agency  determines  the 
RQ  for  each  constituent  of  the  waste  and 
then  assigns  the  lowest  of  these 
constituent  RQs  to  the  waste  itself. 


33426).  A  different  methodology  is  used  to  assign 
adjusted  RQs  to  radionuclides  (see  54  FR  22524, 
May  24, 1989). 

■'No  RQ  level  increase  based  on  BHP  occurs  if  the 
primary  criteria  RQ  is  already  at  its  highest  possible 
level  (100  pounds  for  potential  carcinogens  and 
5000  pounds  for  all  other  types  of  hazardous 
substances  except  radionuclides).  BHP  is  not 
applied  to  radionuclides. 


Proposed  Adjusted  RQs  for  U408  and 
KUO.  Waste  U408  is  2,4,6- 
tribromophenol,  an  individual 
hazardous  substance.  It  has  been  / 
evaluated  for  four  of  the  six  primary  RQ 
adjustment  criteria — aquatic  toxicity, 
mammalian  toxicity,  ignitability,  and 
reactivity — and  the  secondary 
adjustment  criteria  (BHP).  Based  on  this 
evaluation,  the  Agency  today  is 
proposing  an  adjusted  RQ  of  100 
pounds  for  2,4,6-tribromophenol. 

The  Agency’s  evaluations  of  2,4,6- 
tribromophenol  for  the  other  two 
primary  RQ  adjustment  criteria  (chronic 
toxicity  and  potential  carcinogenicity) 
are  not  yet  complete.  If,  when 
completed,  these  evaluations  result  in 
an  RQ  lower  than  the  100-pound  RQ 
proposed  today,  the  Agency  will 
repropose  the  RQ  for  2,4,6- 
tribromophenol  at  the  low’er  level. 

The  other  waste,  K140,  is  a  waste 
stream  with  only  one  hazardous 
constituent — 2,4,6-tribromophenol. 
Therefore,  in  accordance  with  the  RQ 
adjustment  methodology  described 
above,  an  adjusted  RQ  of  100  pounds  is 
being  proposed  today  for  K140.  Because 
the  RQ  for  K140  is  based  on  the  RQ  for 
2,4,6-tribromophenol,  any  reproposal  of 
the  2,4,6-tribromophenol  RQ  required 
by  further  evaluation  will  be 
accompanied  by  a  corresponding 
reproposal  of  the  RQ  for  K140. 

VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (f.e.,  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions).  No  RFA  is  required, 
however,  if  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Since  EPA  has  determined  the 
hazardous  wastes  proposed  for  listing 
here  are  not  generated  by  small  entities 
(as  defined  by  the  Regulatory  Flexibility 
Act),  and  the  Agency  believes  that  small 
entities  will  not  generate  them  in 
significant  quantities,  this  regulation, 
therefore,  does  not  require  a  RFA. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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IX.  Gonipliance  and  Unpleaientation 

A.  Section  3010  Notification 
Generally,  when  new  hazardous 
wastes  are  listed,  all  persons  who 
generate,  transport,  treat,  store,  or 
dispose  the  newly  listed  wastes(s)  are 
required  to  notify  either  EPA,  or  a  State 
authorized  by  EPA  to  operate  the 
hazardous  waste  prrqgraiQ,  of  their 
activities  pursuant  to  Section  3010  of 
RCRA.  However,  under  the  Solid  Waste 
Disposal  Amendments  of  1980  (Pub.  L. 
96—482),  EPA  was  given  the  optioU  of 
waiving  the  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  proposed  listing  and 
already  have  notified  ^A  that  they 
manage  other  hazardous  wastes  and 
have  received  an  EPA  identification 
number.  This  waiver  is  being  proposed 
because  of  the  likelihood  that  persons 
managing  today’s  proposed  wastes 
already  are  managing  one  or  naore 
hazardous  wastes  that  generally  are 
associated  with  the  generation  of 
proposed  EPA  Hazardous  Waste  Nos. 
K140  and  U408  and,  therefore,  have 
previously  notified  EPA  and  received  an 
EPA  identification  number.  In  the  event 
that  any  person  who  generates, 
transports,  treats,  stores,  or  disposes 
these  wastes  and  has  not  previously 
notified  and  received  an  identification 
number,  that  person  must  obtain  an 
identification  number  pursuant  to  40 
CFR  262.12  before  that  person  can 
generate,  transport,  treat,  store,  or 
dispose  of  these  wastes. 

n.  Compliance  Dates  for  Facilities 

Today’s  proposed  Ustix^s  will  be 
promulgated  pursuant  to  HSWA.  HSWA 
requirements  are  applicable  in 
.authorized  States  at  the  same  time  as  in 
unauthorized  States.  Therefore.  EPA 
will  regulate  the  wastes  being  proposed 
today  until  States  are  authorial  to 
regulate  these  wastes.  Once  these 
regulations  are  promulgated  in  a  final 
rule  by  EPA,  the  Agency  will  apply 
these  Federal  regulations  to  these  wastes 
and  to  their  management  in  both 
authorized  and  unauthorized  States. 

Newly-regulated  facilities  [i.e., 
facilities  at  which  the  only  hazardous 
wastes  that  are  managed  are  today’s 
proposed  wastes  in  units  suf^ect  to 
permit  requirements  when  these  listings 
are  Finalized)  must  qualify  for  interim 
status  within  six  months  of  publication 
of  the  rule  in  order  tocmatinue 
managing  these  wastes  in  such  units.  To 
retain  interim  status,  a  newly-regulafted 
land  disposal  facility  must  submit  a  part 
B  permit  application  within  eighteen 
months  after  publication  of  the  rule  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground-water 


monitoring  and  financial  responsibility 
requirements  (see  RCRA  Section 
3005(e)(3)). 

Interim  status  facilities  that  manage 
today’s  proposed  wa^es  after  these 
listiiogs  are  promulgated,  must  file  an 
amended  Part  A  permit  application 
within  six  months  of  publication  of  the 
final  rule  if  they  are  to  continue 
managing  these  wastes  in  units  that 
require  a  permit.  The  facilities  must  file 
the  necessary  amendments  by  the 
effective  date  of  the  rule,  or  they  will 
nett  retain  interim  startus  with  respiect  to 
today’s  proposed  wastes. 

Currently  permitted  facilities  that 
manage  today’s  proposed  wastes  after 
their  listings  are  finalized  by  EPA  must 
request  permit  modifications  if  they  are 
to  continue  management  of  these  wastes 
in  units  that  require  a  permit.  Since  EPA 
initially  will  be  responsible  for 
processing  these  permit  modifications, 
the  new  Federal  procedures  for  permit 
modifications  will  be  followed  (see  53 
FR  37934,  September  28, 1^).  These 
new  procedures  contain  a  specific 
provision  for  newly  listed  or  identified 
wastes  (see  40  CFR  270.42(g)).  This 
provision  generally  requires  that  a 
permitted  facility  that  is  “in  existence" 
for  the  newly  listed  or  identified  waste 
on  the  effective  date  of  the  waste  listing 
must  submit  a  Class  1  modification  by 
that  date.  Essentially,  this  modification 
notifies  the  Agency  and  the  public  that 
the  facility  is  handling  the  waste  and 
identifies  the  units  involved.  By 
submitting  this  notice,  the  facility 
temporarily  is  allowed  to  continue 
management  of  the  newly-fisted  wastes 
until  the  Agency  can  make  a  final 
change  to  the  permit.  Next,  within  180 
days  of  the  effective  date  the  permittee 
must  submit  a  more  detailed  permit 
modification  request  (i.e,,  a  Class  2  or  3 
modification).  This  information  will  be 
used  by  the  Agency  to  develop  a  final 
pennit  change.  For  more  information  on 
permit  modifications  see  the  September 
28, 1988  preamble  discussion 
referenc»d  «4)ove. 

List  of  Subjects 
40  CFR  Part  261 

Environmental  protection.  Hazardous 
wastes.  Recyrling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Envinmmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 


requirements.  Water  pollution  control. 
Water  siipp-ly. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-To-Knew  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation, 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal,  Water  pollution 
control,  Water  supply. 

Dated:  April  29, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
R^ulatknos  is  proposed  to  be  amended 
as  follows: 

Part  261— fOEMTIFICATtON  AMO 
LISTING  OF  H  AZAAOOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  re^  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  §261.32  the  table  is  amended  by 
adding  in  numerical  order  the  waste 
stream  entry  “K140’’  under  the 
stabgroup  bidding  “Organic  chemicals:’* 


to  read  as  follows: 

§261.32 

soeroes. 

*  * 

Hazardous  wastes  tram  specfhc 

•  *  * 

industry 
and  EPA 
hazard¬ 
ous 

waste  No. 

Hazardous  waste 

Hazard 

code 

K140 _ 

Waste  solids  and  filter 
cartridges  from  the 
production  df  2,4,6- 
tribromophenol. 

• 

. 

• 

3.  In  §261.33(f)  the  table  is axaended 
by  adding  in  numerical  order  the  entry 
’‘U408’’  to  read  as  follows: 


§  261 .33  Discarded  commercial  chemical 
products,  off-specification  species, 
container  residues,  and  spill  residues 
thereof. 


(0*  *  • 
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Hazardous 
waste  No. 


Chemical 

abstracts 

No. 


Substance 


U408  .  11&-79-6  2,4.6- 

Tribromophenol. 


stream  in  alphanumeric  order  to  read  as 
follows: 

Appendix  VII.— Basis  for  Listing 
Hazardous  Waste 


Appendix  VII.— Basis  for  Listing 
Hazardous  Waste— Continued 


EPA  hazardous 
waste  No. 


Hazardous  constituents 
for  which  listed 


EPA  hazardous 
waste  No. 

Hazardous  constituents 
for  which  listed 

* 

. 

4.  Appendix  VII  to  part  261  is 
amended  by  adding  the  following  waste 


K140 .  2,4,6-Tribromophenol. 

Appendix  VIII  to  Part  261.— Hazardous  Constituents 


5.  Appendix  VIII  to  part  261  is 
amended  by  adding  the  following 
hazardous  constituent  in  alphabetical 
order: 


Common  name 


Chemical  abstracts  name 


Chemical 

abstracts 

No. 


Hazardous 
waste  No. 


2.4,6-Tribromophenol  .  Tribromophenol,  2,4,6 


118-79-6  U408 


PART  271— REQUIREMENTS  FOR  AUTHORIZATION  OF  STATE  HAZARDOUS  WASTE  PROGRAMS 

6.  The  authority  citation  for  part  271  continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  and  6926. 

7.  Section  271. Itj)  is  amended  by  adding  the  following  entry  to  table  1  in  chronological  order  by  date  of  publication 
to  read  as  follows. 

§  271.1  Purpose  and  scope. 


(j)  *  *  * 

Table  1  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Effective  date 

Title  of  regulation 

Federal  Register  reference 

Effective  date 

[Insert  date  of  publication  of  final 
rule  in  Federal  Register). 

Listing  of  Organobromine  Produc¬ 
tion  Wastes. 

(Insert  Federal  Register  ref¬ 
erence  to  final  rule). 

[Insert  date  180  days  after  date  of 
publication  of  final  rule  in  the 
Federal  Register.) 

PART  302— DESIGNATION,  REPORTABLE  QUANTITIES,  AND  NOTIFICATION 

6.  The  authority  citation  for  part  302  continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602,  9603,  and  9604;  33  U.S.C.  1321  and  1361. 

7.  Section  302.4  is  proposed  to  be  amended  by  adding  entries  for  “K140”  and  “U408"  to  table  302.4  to  read 
as  follows.  The  appropriate  footnotes  to  Table  302.4  are  republished  without  change. 

§  302.4  Designation  of  hazardous  substances. 


Table  302.4.— LiST  of  Hazardous  Substances  and  Reportable  Quantities 
(Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 

CASRN 

Regulatory 

synonyms 

Statutory 

RQ  code* 

Final  RQ 

Category  Pounds  (Kg) 

* 

K140  Waste  solids  and  filter  cartridges  from  the  .  1*  4  K140  B  100  (45.4) 

production  of  2,  4,  6-tribromophenol. 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  commentsynotes  are  located  at  the  end  of  this  table) 

Statutory  Final  RQ 


Hazardous  substance 


CASRN 


Regulatory  -  - 

synonyrns  pQ  was?rNo.  Category  Pounds  (Kg) 


U408  2. 4, 6.-Tribromophenol .  118796  .  1*  4  U408  B  100(45.4) 

t — Indicates  the  statutory  source  as  defined  by  1,2,  3,  and  4  below. 

4 — Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  section  3001. 
r — Indicates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 

«  » — The  Agency  may  adjust  the  statutory  RQ  for  this  hazardous  substance  in  a  future  rulemakir>g;  until  then  the  statutory  RQ  applies 


8.  Appendix  A  to  §  302.4  is  amended 
by  adding  an  entry  in  numerical  order 
to  read  as  follows: 

Appendix  A  to  §  302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Substances 


CASRN  Hazardous  substance 

118796  .  2,4,6-Tribromophenol. 


Appendix  A  to  §  302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub¬ 
stances — Continued 


CASRN 

Hazardous  substance 

• 

• 

(FR  Doc.  94-11189  Filed  5-10-94;  8:45  am) 
BILLING  CODE  6560-60-P 


Wednesday 
May  11,  1994 


Part  IV 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Public  and  Indian  Housing  Youth  Sports 
Program;  Funding  Availability;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

pocket  No.  N-94-3749:  FR-4660-N-01] 

Public  and  Indian  Housing  Youth 
Sports  Program;  Funding  Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA). 


SUMMARY:  This  NOFA  announces  HUD’s 
FY  1994  funding  of  $13,125,000  for  the 
Youth  Sports  Program  (YSP)  to  be  used 
for  sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  developments.  In  the  body  of 
this  document  is  information 
concerning  the  purpose  of  the  NOFA, 
applicant  eligibility,  available  amounts, 
selection  criteria,  and  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made 

OATES:  Application  is  due  by  June  20, 
1994,  at  4:30  pm  local  time,  at  the  local 
HUD  field  office  or,  in  the  case  of  IHAs, 
in  the  local  HUD  Office  of  Native 
American  Programs,  with  jurisdiction 
over  the  PHA  or  IHA. 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM,  PUBLIC  HOUSING,  CONTACT: 
Robin  Prichard,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-1197  or  708-3502.  A 
telecommunications  device  (TDD)  for 
speet:h  and  hearing  impaired 
individuals  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  Dominic  Nessi, 
Director,  Office  of  Native  American 
Programs,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4140,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  708-1015.  A 
telecommunications  device  (TDD)  for 
speech  and  hearing  impaired 
individuals  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Redaction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2577-0140. 

1.  Purpose  and  Substantive  Description 

(a)  Authority 

This  program  is  authorized  by  section 
520  of  the  National  Affordable  Housing 
Act  (NAHA)  (approved  November  28, 
1990,  Pub.  L.  101-625),  as  amended  by 
section  126  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28,  1992). 

(b)  Allocation  Amounts 
Section  126(a)  of  HCDA  (1992) 

provides  that  five  percent  of  any  amount 
made  available  in  any  fiscal  year  for  the 
Drug  Elimination  Program  shall  be 
available  for  Youth  Sports  Program 
grants.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1993, 
(approved  CK,-tober  28, 1993,  Pub.  L. 
103-124),  (94  App.  Act)  appropriated 
$265  million  for  the  Drug  Elimination 
Program  in  FY  1994.  This  appropriation 
results  in  $13,250,000  as  the  amount  set 
aside  for  the  Youth  Sports  Program.  Of 
this  amount,  $125,000  is  being  used  to 
fund  the  FY  1993  application  of  the 
Greenville  Housing  Authority,  which 
was  not  funded  in  FY  1993  because  of 
a  computational  error,  leaving 
$13,125,000  as  the  available  amount 
under  this  NOFA.  Program  funds  are  to 
be  used  for  sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  developments. 

Because  of  the  limited  amount  of 
funding  appropriated  for  this  program, 
and  to  ensure  that  the  program  is 
implemented  on  a  broad,  nationwide 
basis,  each  applicant  may  submit  only 
one  application.  The  maximum  annual 
Youth  Sports  grant  amount  per 
applicant  is  $125,000.  As  more  fully 
explained  below,  applicants  must 
supplement  grant  funds  with  an  amount 
of  funds  from  non-Federal  sources  equal 
to  or  greater  than  50  percent  of  the 
amount  provided  by  the  grant. 

(c)  Eligibility 

(1)  Eligible  Applicants 

Funding  for  this  program  in  FY  1994 
is  limited  to  PHAs  and  IHAs.  Although 


section  520  of  NAHA  lists  seven 
categories  of  entities  qualified  to  receive 
grants  (States:  units  of  general  local 
government;  local  park  and  recreation 
districts  and  agencies:  public  housing 
agencies  (PHAs);  nonprofit 
organizations  providing  youth  sports 
services  programs:  Indian  tribes;  and 
Indian  housing  authorities  (IHAs)),  and 
HCDA  1992  section  126(b)  added 
institutions  of  higher  learning  that  have 
never  participated  in  a  Youth  Sports 
program  as  eligible  applicants,  the  94 
App.  Act  limited  the  funding  for  the 
Drug  Elimination  Program  to  PHAs  and 
IHAs  only.  Since  the  funding  of  the 
Youth  Sports  Program  is  dependent  on 
the  appropriation  for  the  Drug 
Elimination  Program,  the  limitations 
that  apply  to  Drug  Elimination  affect 
Youth  Sports  as  well.  Therefore,  for  FY 
1994  only  PHAs  and  IHAs  are  eligible 
applicants  for  Youth  Sports  Program 
Funding. 

In  designing  an  activity  for  funding. 
PHA  and  IHA  applicants  shall  consult 
with  RMCs/RCs  where  they  exist,  and 
with  other  entities  that  would  be 
eligible  for  funding  under  this  program, 
as  listed  above,  with  at  least  two  years 
of  experience  in  designing  or  operating 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth. 
Eligible  local  entities  that  are  affiliates 
of  national  organizations  may  rely  on 
the  experience  of  the  national 
organization  for  this  purpose.  These 
consultations  will  provide  applicants 
with  valuable  resident  input  and  will 
involve  entities  with  experience  in 
designing  and  implementing  the  eligible 
types  of  activities  under  this  program 
with  PHA  and  IHA  applicants  that  may 
not  have  this  type  of  experience.  These 
experienced  entities  may  establish  a 
sub-contracting  relationship,  in 
accordance  with  24  CFR  part  85,  with 
the  PHA/IHA  if  deemed  appropriate  by 
the  grantee  to  further  their  public/ 
private  partnership.  This  consultation 
process  will  also  provide  entities  that 
are  not  PHAs  or  IHAs  with  a  greater 
appreciation  and  understanding  of  the 
operations  and  problems  of  public  and 
Indian  housing  developments.  The  end 
result  will  be  more  effective  program 
activities  that  make  more  efficient  use  of 
program  funds.  This  result  is  expected 
because  it  draws  upon  and  combines  the 
expertise  of  PHA  and  IHA  applicants 
with  respect  to  the  operations  and 
problems  of  public  and  Indian  housing 
developments,  and  the  expertise  of 
other  entities  with  respect  to  designing 
and  implementing  youth  activities. 

(2)  Eligible  Activities 

Youth  Sports  Program  funds  may  be 
used  to  a.ssist  in  carrying  out  sports. 
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cultural,  recreational,  educational  or 
other  activities  for  youth  in  any  of  the 
following  manners: 

(i)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds  is  an  eligible 
activity  under  the  Youth  Sports 
Program. 

(A)  Acquisition,  construction  or 
rehabilitation  costs  shall  not  be 
approved  unless  the  applicant 
demonstrates  the  need  for  the  type  of 
facilities  to  be  assisted  by  the  grant 
(section  III.(a)(3)  of  this  NOFA). 

(B)  Facilities  that  receive  Youth 
Sports  funding  must  be  used  primarily 
for  youth  from  the  public  or  Indian 
housing  developments  in  which  the 
funded  facility  is  operated  (section 
in.(a)(2](ii)  and  ni.(a)(10)(iii)  of  this 
NOFA). 

(C)  Facilities  (community  centers, 
parks,  or  playgrounds)  acquired, 
constructed,  or  rehabilitated  under  this 
program  must  be  on  or  adjacent  to  the 
premises  of  the  public  housing 
development  identified  in  the 
application  for  assistance  under  this 
program.  In  the  case  of  Indian  Housing 
Authorities,  the  applicant  must  specify 
how  youth  from  IHA  developments  will 
have  access  to  the  facility,  since  IHAs 
often  cover  large  areas  (section  III.(a)(9) 
of  this  NOFA). 

(D)  Facilities  receiving  Youth  Sports 
funding  must  comply  with  any 
applicable  local  or  tribal  building 
requirements  for  recreational  facilities 
(section  Ill.(a)(2)(iii)  of  this  NOFA). 

(E)  Facilities  receiving  Youth  Sports 
funding  must  be  used  for  Youth  Sports 
activities  commensurate  with  the  extent 
of  the  Youth  Sports  funding.  For 
example,  if  a  facility’s  operation  is 
funded  60  percent  by  a  Youth  Sports 
grant,  then  it  must  be  used  at  least  60 
percent  for  Youth  Sports  activities. 

(F)  In  accordance  with  the 
requirements  of  24  CFR  8.21,  facilities 
should  be  designed  and  constructed  to 
be  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  Alterations 
to  existing  facilities  shall,  to  the 
maximum  extent  feasible,  make  them 
made  readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(G)  In  accordance  with  the 
requirements  of  24  CFR  8.20,  no 
qualified  applicant  with  handicaps 
shall,  because  a  recipient’s  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefit  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  in  the 
program. 

(ii)  Redesigning  or  modifying  public 
spaces  in  public  or  Indian  housing 
developments  to  provide  increased 


utilization  of  the  areas  by  Youth  Sports 
activities  is  an  eligible  activity  under 
this  program. 

(A)  The  construction  of  sports 
facilities  on  public  or  Indian  housing 
property  to  implement  Youth  Sports 
activities  is  permitted  imder  this 
program.  These  facilities  may  include, 
but  not  be  limited  to,  baseball 
diamonds,  basketball  courts,  football 
fields,  tutoring  centers,  swimming 
pools,  soccer  fields,  public  or  IiKiian 
housing  community  centers,  and  tennis 
courts. 

(iii)  Provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  transportation  costs, 
educational  programs  relating  to  drug 
abuse,  and  sports  and  recreation 
equipment  are  eligible  activities  under 
this  program. 

(A)  Educational  programs  for  youth 
relating  to  illegal  drug  use  are  permitted 
under  this  section.  The  program  must  be 
formally  organized  and  provide  the 
knowledge  and  skills  youth  need  to 
make  informed  decisions  on  the 
potential  and  immediate  dangers  of  drug 
abuse  and  involvement  with  illegal 
drugs.  Grantees  may  contract  with  drug 
education  professionals  to  provide  the 
appropriate  training  or  workshops. 

These  educational  programs  may  be  part 
of  organized  sports  activities  or  other 
eligible  youth  activities. 

(B)  Activities  providing  an  economic/ 
educational  orientation  for  Youth  Sports 
Program  participants  are  eligible  for 
funding  as  public  services.  These 
activities  must  provide,  for  public  or 
Indian  housing  youth,  the  opportunities 
for  interaction  with,  or  referral  to, 
higher  educational  or  vocational 
institutions,  and  develop  the  skills  of 
program  participants  to  pursue 
educational,  vocational,  and  economic 
goals.  These  activities  may  also  provide 
public  or  Indian  housing  youth  the 
opportunity  to  interact  with  private 
sector  businesses  in  their  community 
with  the  purpose  of  promoting  the 
development  of  educational,  vocational, 
and  economic  goals  in  public  or  Indian 
housing  youth. 

(C)  The  cost  of  the  initial  purchase  of 
spKjrts  and  recreation  equipment  to  be 
used  by  program  participants  is 
permitted  under  this  program. 

(D)  Cultural  and  recreational 
activities,  such  as  ethnic  heritage 
classes,  and  art,  dance,  drama  and 
music  appreciation  and  instruction 
programs  are  eligible  Youth  Sports 
Program  activities. 

(E)  Youth  leadership  skills  training  for 
program  participants  is  jjermitted  under 
this  program.  These  activities  must 
provide  opportunities  designed  to 


involve  public  and  Indian  housing 
youth  in  peer  leadership  roles  in  the 
implementation  of  program  activities, 
for  example,  as  team  or  activity 
captains,  counselors  to  youi^er  program 
participants,  assistant  coaches,  and 
equipment  or  supplies  managers. 
Grantees  may  contract  with  youth 
trainers  to  provide  services  which  may 
include  training  in  p)eer  pressure 
reversal,  resistance  or  refusal  skills,  goal 
planning,  parenting  skills,  and  other 
relevant  topics. 

(F)  Transportation  costs  directly 
related  to  Youth  Sports  activities  (for 
example,  leasing  a  vehicle  to  transport 
a  Youth  Sports  team  to  a  game)  are 
eligible  program  expenses. 

(G)  The  purchase  of  vehicles  under 
this  program  is  prohibited. 

(Hj  Liability  insurance  costs  directly 
related  to  Youth  Sports  activities  are 
eligible  program  expenses. 

(3)  Threshold  Requirements  for  Funding 

Every  activity  proposed  for  funding 
under  the  Youth  Sports  Program  must 
satisfy  each  of  the  following 
requirements  or  it  will  not  be 
considered  for  funding: 

(i)  The  activity  must  be  operated  as, 
in  conjunction  with,  or  in  furtherance 
of,  an  organized  program  or  plan 
designed  to  eliminate  drugs  and  drug- 
related  problems  in  the  public  or  Indian 
housing  development  or  developments 
for  which  the  activity  is  proposed.  (See, 
section  III. (a)(7),  below,  of  this  NOFA.) 

(ii)  The  activity  for  which  funding  is 
sought  must  be  conducted  with  respect 
to  public  or  Indian  housing  sites  that 
HUD  determines  have  a  substantial 
problem  regarding  the  use  or  sale  of 
illegal  drugs. 

(A)  The  determination  required  in 
paragraph  (ii)  will  be  made  on  the  basis 
of  information  submitted  in  the 
applicant’s  plan  as  described  below  in 
"Checklist  of  Application  Submission 
Requirements,’’  section  III.(a)(7). 

(iii)  The  activities  or  facilities  funded 
by  Youth  Sports  grants  must  serve 
primarily  youth  from  the  public  or 
Indian  housing  developments  for  which 
the  activities  or  facilities  are  operated. 
(See,  section  III.(a)(10),  below.) 

(iv)  Applicants  must  provide  a 
workplan  detailing  a  timeline  for  the 
implementation  of  activities  and  a 
budget  for  the  activity  or  activities  for 
which  funding  is  sought,  as  required  by 
sections  ni.(a)  (4)  and  (5),  below. 

(v)  Applicants  must  be  able  to 
supplement  the  amount  provided  by  a 
grant  under  the  Youth  Sports  Program 
with  an  amount  of  funds  from  non- 
Federal  sources  equal  to  or  greater  than 
50  percent  of  the  amount  provided  by 
the  grant.  (See  section  ni.(a)(2)(ii). 
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below.)  Funds  from  non-Federal  sources 
are  funds  the  applicant  receives  for  the 
Youth  Sports  activities  identified  in  its 
application  from  the  following: 

(A)  States: 

(B)  Units  of  general  local  government 
or  agencies  of  such  governments; 

(C)  Indian  tribes; 

(D)  Private  contributions; 

(E)  Any  salary  paid  to  staff  to  carry 
out  the  Youth  Sports  activities  of  the 
applicant,  computed  as  follows: 

(1)  Only  that  portion  of  staff  salaries 
representing  time  that  will  be  spent  on 
new  and  additional  duties  directly 
involved  with  Youth  Sports  activities 
may  qualify  as  funds  from  non-Federal 
sources: 

(2)  Staff  salaries  that  are  paid  with 
Youth  Sports  funds  do  not  qualify  as 
funds  from  non-Federal  sources  for  the 
purpose  of  this  program; 

(F)  The  value  of  the  time  and  services 
contributed  by  volunteers  to  carry  out 
the  program  of  the  grant  recipient  to  be 
determined  as  follows: 

(1)  Except  as  set  out  in  paragraph  (2), 
below,  the  value  of  time  and  services 
contributed  by  volunteers  is  to  be 
computed  on  the  basis  of  five  dollars 
per  hour; 

(2)  Where  the  volunteer  is  a 
professional  or  a  person  with  special 
training  performing  a  service  directly 
related  to  the  profession  or  special 
training,  the  value  of  the  service  is  to  be 
computed  on  the  basis  of  the  usual  and 
customary  hourly  rate  paid  for  the 
service  in  the  community  where  the 
Youth  Sports  activity  is  located: 

(G)  The  value  of  any  donated  material, 
equipment,  or  building,  computed  on 
the  basis  of  the  fair  market  value  of  the 
donated  item(s)  at  the  time  of  the 
donation; 

(1)  The  applicant  must  document  the 
fair  market  value  of  donated  items  by 
referencing  bills  of  sale,  advertised 
prices,  or  appraisals,  not  more  than  one 
year  old  and  taken  from  the  community 
where  the  item  or  the  Youth  Sports 
activity  is  located  (whichever  is  more 
appropriate),  of  identical  or  comparable 
items: 

(H)  The  value  of  any  lease  on  a 
building,  or  part  of  a  building, 
computed  on  the  basis  of  the  fair  market 
value  of  a  lease  for  similar  property 
similarly  situated. 

(I)  The  applicant  must  document  the 
fair  market  value  of  a  lease  by 
referencing  an  existing,  or  no  more  than 
one  year  old,  lease  from  the  building 
involved:  or  evidence,  such  as 
advertisements  or  appraisals,  of  the 
value  of  leases  for  comparable 
buildings. 

(vi)  Grant  funds  provided  under  this 
program  and  any  State,  tribal,  or  local 


funds  used  to  supplement  grant  funds 
under  this  program  may  not  he  used  to 
replace  other  public  funds  previously 
used,  or  designated  for  use,  for  the 
purpose  of  this  program.  (See,  section 
III.(a)(2)(vi). 

(d)  Selection  Criteria 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  field  office  or,  in  the  case 
of  IHAs,  to  the  appropriate  HUD  Office 
of  Native  American  Programs,  and  that 
otherwise  meets  the  requirements  of  this 
NOFA,  will  be  evaluated.  An 
application  must  receive  a  minimum 
score  of  75  points  out  of  the  maximum 
of  120  points  that  may  be  awarded 
under  this  competition  to  he  eligible  for 
funding.  Grants  will  be  awarded  to  the 
three  highest-ranked,  eligible  PH  A 
applications  within  each  of  the 
following  10  groupings  of  Area  and 
State  Offices: 

New  England.  New  York,  New  )ersey,  Mid- 
Atlantic.  Southeast.  Midwest.  Great  Plains. 
Rocky  Mountain.  Southwest.  Northwest/ 
Alaska.  Pacific/Hawaii. 

In  addition,  grants  will  be  awarded  to 
the  three  highest-ranked,  eligible  IHA 
applications  on  a  nation-wide  basis, 
subject  to  the  following  condition:  Of 
the  total  grants  awarded  to  IHAs,  the 
Director  of  ONAP  retains  the  authority 
to  insure  that  each  Field  Office  of  Native 
American  programs  receives  a  minimum 
of  one  eligible  grant.  This  means  that 
before  an  award  is  made  to  an  IHA  from 
the  jurisdiction  of  a  Field  ONAP  in 
which  an  IHA  has  already  received  an 
award,  that  award  may  be  made  to  the 
next  highest  scoring  IHA  from  the 
jurisdiction  of  a  Field  ONAP  in  which 
no  IHA  has  yet  received  an  award. 

All  of  the  remaining  eligible 
applications,  both  PHAs  and  IHAs,  will 
then  be  placed  in  overall  nation-wide 
ranking  order,  with  the  remaining  funds 
granted  in  order  of  rank,  except  as 
discussed  above  for  IHAs,  until  all 
funds  are  awarded.  The  following 
criteria  will  be  used  to  evaluate  eligible 
applications: 

(1)  The  extent  to  which  the  Youth 
Sports  activities  to  be  assisted  with  the 
grant  address  the  particular  needs  of  the 
area  to  be  served  by  the  activities  and 
employs  methods,  approaches,  or  ideas 
in  the  design  or  implementation  of  the 
activities  particularly  suited  to  fulfilling 
the  needs  (whether  such  methods  are 
conventional  or  unique  and  innovative). 
(Maximum  points:  25).  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factors: 

(i)  The  appropriateness  of  the 
applicant’s  methods,  approaches,  or 
ideas  in  addressing  the  particular  needs 


of  the  area  to  be  served  by  the  program, 
as  reflected  in  the  description  of  the 
services  to  be  provided  by  the 
applicant’s  proposed  Youth  Sports 
Program  (section  III. (a)(3)  of  this  NOFA): 
(10  points) 

(ii)  The  resources  committed  to  each 
activity  and  service  (section  III.(a)(5)  of 
this  NOFA)  proposed  for  funding  in  the 
application;  (5  points) 

(iii)  An  estimate  of  the  number  of 
youth  from  public  or  Indian  housing 
developments  that  will  be  involved  in 
the  applicant’s  proposed  activities,  in 
accordance  with  section  III. (a)(8)  of  this 
NOFA.  (5  points) 

(iv)  The  applicant’s  explanation  of  the 
procedures  that  will  be  followed  to 
ensure  that  the  Youth  Sports  activities 
will  serve  primarily  youth  from  the 
public  or  Indian  housing  development 
in  which  the  program  to  be  assisted  by 

a  grant  is  operated,  as  required  by 
section  III.(a)(10)(iii).  (5  points) 

(2)  The  technical  merit  of  the 
application  of  the  qualified  applicant. 
(Maximum  points:  10).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factor: 

(i)  The  quality  and  thoroughness  of 
the  statement  required  in  the 
application  (section  III. (a)(6)  of  this 
NOFA)  regarding  the  extent  to  which 
the  applicant’s  proposed  Youth  Sports 
activities  meet  the  selection  criteria  for 
this  program.  (10  points) 

(3)  The  qualifications,  capabilities, 
and  experience  of  the  personnel  and 
staff  of  the  sports  program  who  are 
critical  to  achieving  the  objectives  of  the 
program  as  described  in  the  application. 
(Maximum  points:  15).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 

(i)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 
positions  is  known,  the  resumes,  of  staff 
critical  to  achieving  the  objectives  of  the 
applicant’s  program,  required  under 
section  III.(a)(10)(ii)  of  this  NOFA;  (10 
points) 

(ii)  'The  nature  of  the  duties 
volunteers  will  perform,  required  under 
section  III.(a)(10)(ii)  of  this  NOFA.  (5 
points) 

(4)  The  capabilities,  related 
experience,  facilities,  and  techniques  of 
the  applicant  for  carrying  out  its  youth 
sports  program  and  achieving  the 
objectives  of  its  program  as  described  in 
the  application,  and  the  potential  of  the 
applicant  for  continuing  the  youth 
sports  program.  (Maximum  points:  30) 
In  assessing  this  criterion  HUD  will 
consider  the  following  factors: 

(i)  The  related  experience  of  the 
applicant,  as  evidenced  by  its  staff,  and 
of  the  entity  consulted  by  the  applicant 
in  preparing  its  application,  in 
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conducting  the  type  of  activities,  in 
public  or  faidian  housing,  for  which 
funding  is  requested  (section 
III.(a)(10)(i)  and  (ii)  of  this  NOFA);  (10 
points) 

(ii)  The  appropriateness,  in  terms  of 
need,  size,  location,  and  suitability,  of 
the  facilities  to  be  used  for  youth 
activities  (section  III.(a)(9)  of  this 
NOFA);  (5  points) 

(iii)  The  applicant's  workplan  and 
implementation  schedule  for  the  Youth 
Sports  activities  for  which  funding  is 
sought  (section  ni4aK4)  of  this  NOFA); 

(10  points) 

(iv)  The  extent  of  the  resources 
committed  to  continue  the  operation  of 
Youth  Sports  activities  and  facilities 
beyond  the  grant  term  included  in  the 
applicant’s  description  of  plans  to 
continue  the  Youth  Sports  activities  in 
the  future,  as  required  in  section 
III.(a)(12)  of  this  NOFA.  (5  points) 

(5)  The  severity  of  the  drug  problem 
at  the  local  public  or  Indian  housing  site 
for  the  youth  sports  program  and  Um 
extent  of  any  planned  or  actual  e^orts 
to  rid  the  site  of  the  problem. 

(Maximum  points:  10)  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 

(i)  The  extent  of  the  drug-related 
problems  at  the  housing  developments 
to  be  assisted,  as  established  in  the 
applicant’s  plan  required  by  section 
III.(a)(7)  of  this  NOFA;  (5  points) 

(ii)  The  extent  of  any  plarmed  or 
actual  efforts  to  rid  the  bousing 
developments  to  be  assisted  of  their 
drug-related  problem,  as  described  in 
the  applicant’s  plmi  required  by  section 
IIl.(a)(7)  of  this  NWA.  (5  points) 

(6)  The  extent  to  which  local  sports 
organizations  or  sports  figures  are 
involved.  (Maximum  points:  5  points)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factor: 

(i)  The  documentation  provided  in  the 
application  of  the  level  of  on-site  or 
other  participation  by  local  spmrts, 
cultural,  recreational,  educational,  or 
other  community  organizations  or 
figures  that  is  focused  on  the  specific 
youth  activities  for  which  the 
application  is  prepared  (section 
III.(a)(ll)  of  this  NOFA).  (5  points) 

(7)  The  extent  of  the  coordination  of 
proposed  activities  with  local  resident 
management  groups  or  resident 
associations  (where  such  groups  exist) 
and  coordination  of  proposed  activities 
with  ongoing  programs  of  the  applicant 
that  further  the  purposes  of  the  Youth 
Sports  program.  (Maximum  points:  15) 

In  assessing  this  criterion.  HUD  will 
consider  the  following  factors: 

(i)  The  applicant’s  description  of  its 
consultations  with  resident  management 
groups  or  resident  associations,  where 


they  exist,  and  residents,  as  required  by 
section  III.(a)(7)  of  this  NOFA;  (10 
points) 

(ii)  'The  extent  to  which  the  applicant 
demonstrates  the  relationship  of  the 
Youth  Sports  activities  with  other 
existing  anti-drug  activities,  if  any.  in 
the  housing  developments  to  be  assisted 
as  reflected  in  the  applicant’s  plan 
required  by  sectimr  IIL  (a)(7)  of  this 
NOFA-  (5  points) 

(8)  Tlw  extent  of  non-Federal 
contributions  that  exceed  the  fifty 
percent  amount  of  such  hinds  required. 
(Maximum  points:  5)  In  assessing  this 
criterion.  HUD  will  consider  the 
following  Eacton 

(i)  The  applicant’s  budget  describing 
the  share  of  the  costs  of  the  applicant's 
Youth  Sports  Program  provided  by  a 
grant  under  this  program  and  the  share 
of  the  costs  provided  from  funds  from 
non-federal  sources  and  other  resources, 
such  as  the  number  of  volunteers  and 
volunteer  hours  committed,  submitted 
in  accordance  with  section  in.(a)(5)  of 
this  NOFA.  (5  points) 

(9)  The  extent  to  which  the  applicant 
demonstrates  local  government  or  tribal 
support  for  the  program.  (Maximum 
points:  5)  In  assessing  this  criterion, 

HUD  will  consider  the  following  factor: 

(i)  The  applicant’s  descripticui  of  local 
or  tribal  government  support  as 
evidenc^  by  contributions  from  these 
entities  listed  imder  section  III.(aK5)  of 
this  NOFA.  (5  points) 

(e)  Environmental  Review 
Before  making  an  award  of  grant 
funds  under  this  part,  HUD  wiD  perform 
an  environmental  review  to  the  extent 
required  under  the  provisions  of  NEPA, 
applicable  related  authorities  at  24  CFR 
50.4,  and  HUD’s  implementing 
regulations  at  24  CFTl  part  50. 

II.  Application  Process 

(a)  An  application  package  may  be 
obtained  from  the  local  HUD  Geld  oGIce 
or  by  calling  HUD’s  Drug  Information 
and  Strategy  Clearinghouse  at  1-800- 
578-3472.  The  application  package 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  The  deadline  for  the  submission  of 
grant  applications  under  this  NOFA  is 
June  20, 1994.  In  order  to  be  eligible,  the 
original  and  two  copies  of  the 
application  must  be  physically  received 
by  4:30  p.m.,  local  time,  on  the  deadline 
date  at  the  local  HUD  Geld  ofGce  or,  in 
the  case  of  IHAs,  in  the  local  HUD 
OfGce  of  Indian  Programs,  with 
jurisdiction  over  the  PHA  or  IHA, 
Attention:  Public  Housing  Division 
Director,  or  OfGce  of  IndUui  Programs 
Director.  A  list  of  these  offices  is 
included  as  Appendix  1  to  this  NOFA. 


This  application  deadline  is  Grm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  decline.  Applicants 
should  take  this  practice  into  accoimt 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  kxs 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  Fax  is  not  acceptable. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  Each  application  for  a  grant  under 
this  program  must  include  the 
following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF— 424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equiponenL 

(2)  The  following  certifications, 
executed  by  the  of  the  applicant: 

(i)  A  certification  that  the  aj^licant 
will  supplement  the  amount  provided 
by  a  grant  under  this  program  with  an 
anmunt  of  funds  from  non-federal 
sources  e^al  to  or  greater  than  50 
percent  of  the  amount  provided  by  the 
grant; 

(ii)  A  certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  bom 
the  public  or  Indian  housing 
developments  in  which  the  activities  or 
facilities  are  operated; 

(iii)  A  certif^ation  ^at  facilities 
receiving  Youth  Sports  funding  comply 
with  any  applicable  local  or  tribal 
building  requirements  for  recreational 
facilities; 

(iv)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-free  Workplace  Act  of  1988, 24 
CFR  part  24.  subpart  F  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.); 

(v)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121,  approved  October  23, 1989).  as 
implemented  in  24  CFR  part  87  (This 
statute  generally  prohibits  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  utd 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branch<»  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan.); 

(vi)  A  certification  that  grant  funds 
provided  under  this  program  and  any 
State,  tribal,  or  local  funds  used  to 
supplement  grant  funds  under  this 
program  will  not  be  used  to  replace 
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other  public  funds  previously  used,  or 
designated  for  use,  for  the  purpose  of 
this  program. 

(vii)  A  certification  that  the  applicant 
has  assessed  its  potential  liability 
arising  out  of  Youth  Sports  activities, 
has  considered  any  limitations  on 
liability  under  State,  local  or  tribal  law, 
and  that,  upon  being  notified  of  a  Youth 
Sports  grant  award,  the  applicant  will 
obtain  adequate  insurance  coverage  to 
protect  itself  against  any  potential 
liability  arising  out  of  the  eligible 
activities  under  this  program. 

(viii)  Civil  Rights.  A  certification  from 
the  applicant  that: 

(A)  It  will  comply  with  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000(d))  and  with  HUD  regulations  at  24 
CFR  part  1,  which  state  that  no  person 
in  the  United  States  shall,  on  the  ground 
of  race,  color  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  for  which  the 
applicant  receives  frnancial  assistance; 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
With  reference  to  the  real  property  and 
structures  which  are  provided  or 
improved  with  the  aid  of  federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structures  are  used  for  a  purpose  for 
which  the  federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits: 

(B)  It  will  comply  with  the  Fair 
Housing  Act  (42  U.S.C.  3601-3620)  and 
with  implementing  regulations  at  24 
CFR  part  100,  which  prohibit 
discrimination  in  housing  on  the  basis 
of  race,  color,  religion,  sex,  handicap, 
familial  status  or  national  origin,  and 
will  administer  its  programs  and 
activities  relating  to  housing  in  a 
manner  affirmatively  to  further  fair 
housing; 

(C)  It  will  comply  with  Executive 
order  11063  on  Equal  Opportunity  in 
Housing  and  with  implementing 
regulations  at  24  CFR  part  107,  which 
prohibit  discrimination  because  of  race, 
color,  creed,  sex  or  national  origin  in 
housing  and  related  facilities  provided 
with  federal  financial  assistance: 

(D)  It  will  comply  with  Executive 
order  11246  and  its  implementing 
regulations  at  42  CFR  chapter  60-1, 
which  state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national 
origin  in  any.  phase  of  employment 
during  the  performance  of  federal 


contracts,  and  that  affected  persons 
shall  take  affirmative  action  to  ensure 
equal  employment  opportunity.  The 
applicant  will  incorporate,  or  cause  to 
be  incorporated,  into  any  contract  for 
construction  work  as  defined  in  24  CFR 
130.5,  the  equal  opportunity  clause 
required  by  §  130.15(b): 

lE)  It  will  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701a),  and  with 
implementing  regulations  at  24  CFR  part 
135,  which  require  that  to  the  greatest 
extent  feasible  opportunities  for  training 
and  employment  be  given  to  lower- 
income  residents  of  the  development 
and  contracts  for  work  in  connection 
with  the  project  be  awarded  in 
substantial  part  to  persons  residing  in 
the  area  of  the  development; 

(F)  It  will  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  with  implementing  regulations 
at  24  CFR  part  8,  which  prohibit 
discrimination  based  on  handicap  in 
federally  assisted  and  conducted 
programs  and  activities; 

(G)  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  implementing 
regulations  at  24  CFR  part  146,  which 
prohibit  discrimination  against  persons 
because  of  age  in  projects  and  activities 
receiving  federal  financial  assistance; 

(H)  It  will  comply  with  Executive 
orders  11625, 12432,  and  12138,  which 
state  that  program  participants  shall 
take  affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minority  groups 
and  by  women; 

(I)  It  will  comply  with  Title  II  of  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12131)  and  with  implementing 
regulations  at  28  CFR  part  35,  which 
prohibit  discrimination  on  the  basis  of 
disability  by  public  entities. 

(3)  A  oescnption  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant’s  proposed  Youth  Sports 
Ftogram,  including  an  explanation  of 
the  way  in  which  the  activities  or 
facilities  proposed  for  funding  address 
the  particular  needs  of  the  area  to  be 
served  by  the  program. 

(4)  A  workplan  with  an  18  months 
maximum  task  timeline  providing  an 
implementation  schedule  for  the  Youth 
Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resources  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant’s  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  provide  a  narrative 
describing  how  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.  local  or  tribal  government. 


corporations,  individuals),  including 
funds  from  non-Federal  sources,  will  be 
obtained. 

(6)  A  statement  regarding  the  extent  to 
which  the  applicant’s  proposed  Youth 
Sports  activities  meet  the  selection 
criteria  in  section  I.(d),  above. 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
premises  of  the  housing  developments 
proposed  for  funding.  Applicants  are 
given  a  choice  to  satisfy  this 
requirement  in  one  of  two  ways.  First, 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing 
developments  in  accordance  with  24 
CFR  961.15  as  a  part  of  a  Drug 
Elimination  Program  grant.  In  this  case, 
the  applicant  must  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of  the  §  961,15  plan.  The 
other  choice  is  that  an  applicant  may 
submit  an  abbreviated  plan  prepared  for 
this  NOFA  as  follows: 

(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  developments 
that  are  proposed  for  funding  under  this 
program,  using: 

(A)  Objective  data,  if  available,  from 
the  local  police  precinct  or  the  PHA’s  or 
IHA’s  records  on  the  types,  number  and 
sources  of  drug-related  crime  in  the 
developments  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
development  or  precinct  level,  the 
applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  the  records  of  Resident 
Management  Corporations  (RMCs), 
Resident  Corporations  (RCs),  or  other 
resident  associations.  The  data  should 
cover  the  past  one-year  period  and,  to 
the  extent  feasible,  should  indicate 
whether  these  data  reflect  a  percentage 
increase  or  decrease  in  drug-related 
crime  over  the  past  several  years. 

(B)  Information  from  other  sources 
which  has  a  direct  bearing  on  drug- 
related  problems  in  the  developments 
proposed  for  assistance.  Examples  of 
these  data  are:  Resident/staff  surveys  on 
drug-related  issues  or  on-site  reviews  to 
determine  drug  activity;  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii)  The  plan  must  include  a  narrative 
discussion  of  the  applicant’s  current 
activities,  if  any,  to  eliminate  drug- 
related  problems  in  the  targeted 
developments.  Any  efforts  being 
undenaKen  by  community  and 
governmental  entities,  residents  of  the 
development.  Resident  Management 
Corporations  (RMCs),  Resident 
Corporations  (RCs),  other  resident 
associations,  or  any  other  entities  lO 
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address  the  drug-related  problems  in  the 
developments  proposed  for  assistance 
must  be  described.  The  applicant  must 
also  indicate  how  its  proposed  Youth 
Sports  activities  will  be  operated  as,  in 
conjunction  with,  or  in  furtherance  of 
the  other  activities  described  in  the 
plan. 

(8)  An  estimate  of  the  number  of 
youth  involved. 

(i)  The  applicant  must  provide  the 
total  estimated  number  of  youth 
involved  for  each  proposed  activity  and 
participating  in  youth  leadership 
assignments  (for  example,  team 
managers,  assistant  managers,  team 
captains)  computed  on  an  annual  and, 
if  applicable,  a  session  or  seasonal  basis 
(for  example,  classes  or  league  sports 
may  be  organized  in  sessions  or  seasons 
that  run  for  a  certain  number  of  weeks 
or  months,  or  more  activities  may  take 
place  and  more  youth  may  be  involved 
on  weekends  than  on  weekdays). 

(ii)  The  total  estimated  number  given 
for  each  activity  must  be  further  broken 
down  by  categories  of  age  (e.g.,  5-8 
years  old,  9-12  years  old,  etc.),  sex 
(male,  female,  co-ed),  and  residency  in 
public  or  Indian  housing. 

(9)  A  description  of  the  facilities  used. 

(i)  Facilities  to  be  used  for  Youth 
Sports  activities  must  be  described  in 
the  application  with  regard  to  their 
dimensions,  location,  accessibility  to 
the  disabled,  and  the  number  of  youth 
that  can  be  accommodated  at  one  time. 

(A)  In  the  case  of  an  Indian  housing 
development,  if  a  facility  to  be  acquired, 
constructed,  or  rehabilitated  is  not 
located  on  or  adjacent  to  the  premises 
of  the  development  to  be  assisted,  the 
application  must  specify  how  youth 
from  the  Indian  housing  development 
will  have  access  to  the  facility  (e.g., 
transportation  will  be  provided, 
transportation  service  is  readily 
available). 

(ii)  Where  applicable,  the  application 
must  provide  a  detailed  explanation  of 
all  facility  acquisition,  construction, 
rehabilitation,  operation,  redesign  or 
modification  proposed  for  funding 
under  this  program. 

(A)  The  application  must  specify  what 
percent  of  the  facility  will  be  used  for 
youth  activities  (as  opposed  to,  for 
example,  senior  citizen  or  adult 
activities).  This  percentage  may  not  bo 
less  than  the  percentage  of  Youth  Sports 
funding  provided  for  the  facility. 

(iii)  The  application  must  identify  the 
entity  that  will  be  responsible  for  the 
operation  of  any  facility  funded  by  a 
Youth  Sports  grant. 

(10)  A  description  of  the  organization 
of  the  applicant’s  proposed  Youth 
Sports  program,  which  must  detail: 


(i)  The  consultations  entered  into  by 
the  applicant  with  RMCs/RCs,  where 
they  exist,  and  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
youth  sports  activities; 

(ii)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 
positions  is  known,  the  resumes,  of  the 
staff  that  will  be  responsible  for 
managing  and  operating  the  Youth 
Sports  activities  must  be  included  in  the 
application;  if  volunteers  are  involved, 
their  number,  job  descriptions,  and 
hours  per  week  of  involvement  must  be 
included; 

(iii)  The  procedures  that  will  be 
followed  to  ensure  that  the  Youth  Sports 
activities  or  facilities  will  serve 
primarily  youth  from  the  public  or 
Indian  housing  development  in  which 
the  program  to  be  assisted  by  a  grant  is 
operated  must  be  explained  in  the 
application. 

(11)  A  description  of  the  extent  of 
involvement  of  local  sports 
organizations  or  sports  figures. 

(i)  The  applicant  must  provide 
documentation  of  the  level  of  on-site  or 
other  participation  by  local  and 
nationally  affiliated  sports 
organizations,  except  as  provided  in 
section  (ii)  below,  with  at  least  tw'O 
years  of  organizational  and  operational 
experience.  These  may  include,  but  are 
not  limited  to,  strictly  sports 
organizations,  such  as.  Little  Leagues, 
Midnight  Basketball,  or  professional 
teams.  Participation  by  cultural, 
recreational,  or  educational 
organizations  is  also  permissible.  The 
participation  of  these  groups  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(ii)  The  applicant  may  demonstrate 
the  involvement  of  local  or  national 
sports,  cultural,  recreational  or 
educational  figures,  such  as  athletes, 
coaches,  artists,  entertainers  and 
teachers  in  place  of,  or  in  addition  to, 
the  participation  of  organizations.  The 
participation  of  these  figures  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  program,  including  the  commitment 
of  entities  (e.g.,  local  and  tribal 
governments,  corporations,  community 
organizations)  and  individuals  to 
continue  their  involvement  in  the 
applicant’s  Youth  Sports  activities  and 
facilities. 

(13)  HUD  Form  2880. 


IV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD’s  letter  within  14 
calendar  days  from  the  date  of  receipt  of 
HUD’s  letter  notifying  the  applicant  of 
any  such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(1)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(2)  Cannot  be  submitted  after  the 
application  due  date  has  expired,  to 
improve  the  substantive  quality  of  the 
proposal.  An  example  of  a  technical 
deficiency  w'ould  be  the  failure  of  an 
applicant  to  submit  a  certification  with 
its  proposal. 

V.  Other  Matters 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
FONSI  is  available  for  public  inspection 
and  copying  from  7:30  to  5:30  weekdays 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW., 
Washington,  DC  20401.  HUD  will 
review  all  applications  and  their 
proposed  activities  in  accordance  with 
the  environmental  requirements  of  24 
CFR  part  50. 

(b)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  “federalism 
implications”  within  the  meaning  of  the 
Order.  The  NOFA  implements  a 
program  that  provides  positive  sports, 
cultural,  recreational,  educational  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  and  Indian 
housing,  and  m^es  available  grants  to 
PHAs  and  IHAs  to  help  them  implement 
these  activities.  As  such,  the  program 
helps  PHAs  and  IHAs  to  combat  serious 
drug-related  crime  problems  in  their 
developments,  thereby  strengthening 
their  role  as  instrumentalities  of  the 
States.  Further  review  under  the  Order 
is  also  unnecessary  since  the  NOFA 
generally  tracks  the  statute  and  involves 
little  implementing  discretion. 
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(c)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  significant  positive  impact 
on  family  formation,  maintenance  and 
general  well-being  within  the  meaning 
of  the  Order.  The  NOFA  implements  a 
program  that  provides  positive  sports, 
cultural,  recreational,  educational  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  and  Indian 
housing,  and  m^es  available  grants  to 
PHAs  and  IHAs  to  help  them  implement 
these  activities.  As  such,  the  program  is 
intended  to  improve  the  quality  of  life 
of  public  and  Indian  housing 
development  residents  by  reducing  the 
incidence  of  drug-related  crime  and 
should  have  a  strong  positive  effect  on 
family  formation,  maintenance  and 
general  well-being  for  PHAs  and  IHAs 
selected  for  funding.  Further  review 
under  the  Order  is  also  not  necessary 
since  the  NOFA  essentially  tracks  the 
authorizing  legislation  and  involves 
little  exercise  of  HUD  discretion. 

(d)  Section  102  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  Cra  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HIJD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 


accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16, 1992  (57  FR  1942),  for 
further  information  on  these  disclosure 
requirements.) 

(e)  Section  103  HUD  Reform  Act. 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  peul  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  Ending  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Section  112  HUD  Reform  Act. 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD’s  decisions 
with  respect  to  financial  assistance.  'The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 


received,  or  if  they  are  contingent  upon 
the  rec^pt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SVV.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815; 

TDD:  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority:  Sec.  520,  National  Affordable 
Housing  Act  (approved  November  28, 1990, 
Pub.  L  101-625);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

Dated:  May  3, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix: 

Listing  of  HUD  Category  A  and  B  Field 
Offices,  and  other  Field  Offices  with 
delegated  public  housing  responsibilities, 
and  Offices  of  Native  American  Programs. 

Note:  The  below  information  was 
confirmed  by  local  Field  Offices  January  30, 
1994. 

New  England 

Jurisdictions:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 
Boston,  Massachusetts  Office 
HUD — Boston  Office,  Thomas  P.  O’Neill,  Jr. 
Federal  Building,  10  Causeway  Street, 
room  375,  Boston,  MA  02222-1092,  (617) 
565-5234,  TDD  Number:  (617)  565-5453, 
Office  Hours:  8;30am-5  pm  local  time. 

Hartford,  Connecticut  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Hartford  Office, 
330  Main  Street,  Hartford,  Connecticut 
06106-1860,  (203)  240-4522,  TDD 
Number:  (203)  240-4665,  Office  Hours: 
8:00am-4:30pm  local  time. 

Manchester,  New  Hampshire  Office — 
Category  B  Office 

Office  of  the  Manager,  HUD — Manchester 
Office,  Norris  Cotton  Federal  Building,  275 
Chestnut  Street,  Manchester,  New 
Hampshire  03101-248T,  (603)  666-7681, 
TDD  Number:  (603)  666-7518,  Office 
Hours:  8:00am-4:30pm  local  time. 
Providence,  Rhode  Island  Office — Category  B 
Office 

Office  of  the  Manager,  HUD — Providence 
Office,  330  John  O.  Pastore  Federal 
Building,  U.S.  Post  Office — Kennedy  Plaza, 
Providence,  Rhode  Island  02903-1785, 
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(401)  528-5351,  TDD  Number:  (401)  528- 
5364,  Office  Hours:  8:00  am-4;30  pm  local 
time 

New  York,  New  jersey 
lurisdictions:  New  York,  New  Jersey 
New  York  Office 

HUD — New  York  Office,  26  Federal  Plaza, 

New  York,  New  York  10278-0068,  (212) 
264-6500,  TDD  Number:  (212)  264-0927, 
Office  Hours:  8:30  am-5  pm  local  time. 
Buffalo,  New  York  Office — Category  A  Office 
Office  of  the  Manager,  HUD — Buffalo  Office, 
Lafayette  Court,  5th  floor,  465  Main  Street, 
Buffalo,  New  York  14203-1780,  (716)  846- 
5755,  TDD  Number:  Number  not  available. 
Office  Hours:  8  am-4:30  pm  local  time. 
Newark,  New  Jersey  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Newark  Office, 
Military  Park  Building,  60  Park  Place, 
Newark,  New  Jersey  07102-5504,  (201) 
877-1662,  TDD  Number:  (201)  645-6649, 
Office  Hours:  8:30  am-5  pm  local  time. 

Mid-Atlantic 

Jurisdictions:  Pennsylvania,  Washington 
DC,  Maryland,  Delaware,  Virginia,  West 
Virginia. 

Philadelphia,  Pennsylvania  Office 

Liberty  Square  Building,  105  South  7th 
Street,  Philadelphia,  Pennsylvania  19106- 
3392,  (215)  597-2560,  TDD  Number:  (215) 
597-5564,  Office  Hours:  8  am-4:30  pm 
local  time. 

Washington,  DC  Office — Category  A  Office 

Office  of  the  Manager,  HUD — Washington 
Office,  820  First  Street  NE.,  Washington, 

DC  20002-4502,  (202)  275-9200,  TDD 
Number;  (202)  275-0967,  Office  Hours:  8 
am— 4:30  pm  local  time. 

Baltimore,  Maryland  Office — Category  A 
Office 

Office  the  Manager,  HUD — Baltimore 
Office,10  South  Howard  Street,  5th  Floor, 
Baltimore,  Maryland  21201-2505,  (401) 
962-2520,  TDD  Number:  (410)  962-0106, 
Office  Hours:  8  am-4:30  pm  local  time. 

Pittsburgh,  Pennsylvania  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Pittsburgh 
Office,  Old  Post  Office  Courthouse 
Building,  700  Grant  Street,  Pittsburgh, 
Pennsylvania  15219-1939,  (412)  644-6428, 
TDD  Number:  (412)  644-5747,  Office 
Hours:  8  am-4:30  pm  local  time. 

Richmond,  Virginia  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Richmond 
Office,  The  3600  Center,  3600  West  Broad 
Street,  P.O.  Box  90331,  Richmond,  Virginia 
23230-0331,  (804)  278-^507,  TDD 
Number:  (804)  278-4501,  Office  Hours:  8 
am-4:30  pm  local  time. 

Charleston,  West  Virginia  Office — Category  B 
Office 

Office  of  the  Manager,  HUD — Charleston 
Office,  405  Capitol  Street,  suite  708, 
Charleston,  West  Virginia  25301-1795, 
(304)  347-7000,  TDD  Number:  (304)  347- 


5332,  Office  hours:  8  am-4:30  pm  local 
time. 

Southeast 

Jurisdictions:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 

Puerto  Rico,  South  Carolina,  Tennessee 
Atlanta,  Georgia  Regional  Office 
HUD — Atlanta  Office,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street,  SW., 
Atlanta,  Georgia  30303-3388,  (404)  331- 
5136,  TDD  Number:  (404)  730-2654,  Office 
Hours:  8  am-'4:30  pm  local  time. 

Birmingham,  Alabama  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Birmingham 
Office,  600  Beacon  Parkway  West,  suite 
300,  Birmingham,  Alabama  35209-3144, 
(205)  290-7617,  TDD  Number;  (205)  290- 
7624,  Office  Hours:  7:45am-4;3Q  pm  local 
time. 

Louisville,  Kentucky  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Louisville 
Office,  601  West  Broadway,  P.O.  Box  1044, 
Louisville,  Kentucky  40201-1044,  (502) 
582-5251,  TDD  Number:  Number  not 
available. 

Jackson,  Mississippi  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Jackson  Office, 
Doctor  A.H.  Mc03y  Federal  Building,  100 
West  Capitol  Street,  room  910,  Jackson, 
Mississippi  39260-1096,  (601)  965-4773, 
TDD  Number:  (901)  601-4171,  Office 
Hours:  8  am-4:45  pm  local  time. 

Greensboro,  North  Carolina  Office — Category 
A  Office 

Office  of  the  Manager,  HUD— Greensboro 
Office,  2306  West  Meadowview  Road, 
Greensboro,  North  Carolina  27407,  (919) 
547-4000,  TDD  Number;  919-547-4055, 
Office  Hours:  8  am-4:45  pm  local  time. 
Puerto  Rico  Office — Category  A  Office 
Office  of  the  Manager,  HUD — Caribbean 
Office,  New  San  Office  Building,  159 
Carlos  East  Chardon  Avenue,  San  Juan, 
Puerto  Rico  00918-1804,  (809)  766-6121, 
TDD  Number:  Number  not  available.  Office 
Hours:  8  am-4:30  pm  local  time. 

Columbia,  South  Carolina  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Columbia 
Office,  Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Columbia,  South 
Carolina  29201-2480,  (803)  765-5592,  TDD 
Number:  Number  not  available.  Office 
Hours:  8  am-4:45  pm  local  time. 

Knoxville,  Tennessee  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Knoxville 
Office,  John  J.  Duncan  Federal  Building, 
710  Locust  Street,  SW.,  Knoxville, 
Tennessee  37902-2526,  (615)  549-4384, 
TDD  Number:  (615)  545-4379,  Office 
Hours:  7:30  am-4:15  pm  local  time. 
Nashville,  Tennessee  Office — Category  B 
Office 

Office  of  the  Manager,  HUD — Nashville 
Office,  251  Cumberland  Bend  Drive,  suite 


200,  Nashville,  Tennessee  37228-1803, 

(615)  736-5213,  TDD  Number:  (615)  736- 
2886,  Office  Hours:  7:45  am-4:15  pm  local 
time. 

Jacksonville,  Florida  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Jacksonville 
Office,  301  West  Bay  Street,  suite  2200, 
Jacksonville,  Florida  32202-5121,  (904) 
232-2626,  TDD  Number:  (904)  232-1241, 
Office  Hours:  7:45  am-4:30  pm  local  time. 

Midwest 

Jurisdictions:  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin. 

Chicago,  Illinois  Office 

Ralph  H.  Metcalfe  Federal  Building,  HUD — 
Qiicago  Office,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604,  (312)  353-5680,  7TD 
Number:  (312)  353-7143,  Office  Hours: 

8:15  am-4:45  pm  local  time. 

Chicago,  Illinois — Office  of  Native  American 
Programs 

HUD — Chicago  Office  of  Native  American 
Programs,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604,  (312)  886-4532,  TDD 
Number;  (312)  353-7143,  Office  Hours: 

8:15  am-4:45  pm  local  time. 

Detroit,  Michigan  Office — Category  A  Office 
Office  of  the  Manager,  HUD — Detroit  Office. 
Patrick  V.  McNamara  Federal  Building,  477 
Michigan  Avenue,  Detroit,  Michigan 
48226-2592,  (313)  226-7900,TDD  Number; 
Number  not  available.  Office  Hours:  8  am- 
4:30  pm  local  time. 

Indianapolis,  Indiana  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Indianapolis 
Office,  151  North  Delaware  Street, 
Indianapolis,  Indiana  46204-2526,  (317) 
226-6303,  TDD  Number:  Number  not 
available.  Office  Hours:  8  am-4;45  pm 
local  time 

Grand  Rapids,  Michigan  Office — Category  B 
Office 

Office  of  the  Manager,  HUD — Grand  Rapids 
Office,  2922  Fuller  Avenue,  NE.,  Grand 
Rapids,  Michigan  49505-3499,  (616)  456- 
2100,  TDD  Number:  Number  not  available. 
Office  Hours:  8  am-4:45  pm  local  time. 
Minneapolis — St.  Paul,  Minnesota  Office — 
Category  A  Office 

Office  of  the  Manager,  HUD— Minneapolis- 
St.  Paul  Office,  220  2nd  Street  South, 
Bridge  Place  Building,  Minneapolis, 
Minnesota  55401-2195,  (612)  370-3000, 
TTD  Number:  (612)  370-3186,  Office 
Hours:  8  am-4:30  pm  local  time. 
Cincinnati,  Ohio  Office — Category  B  Office 

Office  of  the  Manager,  HUD — Cincinnati 
Office,  Federal  Office  Building,  room  9002 
550  Main  St.,  Cincinnati,  Ohio  45202- 
3253,  (513)  684-2884,  TDD  Number;  (513) 
684-6180,  Office  Hours:  8  am-4:45  pra 
local  time. 

Cleveland,  Ohio  Office — Category  B  Office 
Office  of  the  Manager,  HUD — Qeveland 
Office,  Renaissance  Building,  1375  Euciia 
Avenue,  Fifth  floor,  Cleveland,  Ohio 
44115-1815.  (216)  522-4065,  TTD 
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Number:  Number  not  available,  Office 
Hours:  8  am-4:40  pm  local  time. 

Columbus,  Ohio  Office — Category  A  Office 
Office  of  the  Manager, 

HUD — Columbus  Office, 

200  North  High  Street, 

Columbus,  Ohio  43215-2499, 

(614) 469-5737, 

TDD  Number:  Number  not  available. 

Office  Hours:  8:30  am-4:45  pm  local  time. 
Milwaukee,  Wisconsin  Office — Category  A 
Office 

Office  of  the  Manager, 

HUD — Milwaukee  Office, 

Henry  S.  Reuss  Federal  Plaza, 

310  West  Wisconsin  Avenue, 
suite  1380, 

Milwaukee,  Wisconsin  53203-2289, 

(414)  291-3214, 

TDD  Number  Number  not  available. 

Office  Hours:  8  am-4:30  pm  local  time. 

Southwest 

Jurisdictions:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas. 

Fort  Worth,  Texas  Office 
HUD— Fort  Worth  Office, 

1600  Throckmorton, 

P.O.  Box  2905, 

Fort  Worth,  Texas  76113-2905, 

(817) 885-5401, 

TDD  Number:  (817)  885-5447, 

Office  Hours:  8  am— 4:30  pm  local  time. 
Houston,  Texas  Office — Category  B  Office 
Office  of  the  Manager, 

HUD— Houston  Office, 

Norfolk  Tower, 

2211  Norfolk, 
suite  200, 

Houston,  Texas  77098-4096, 

(713)  653-3274, 

TDD  Number:  Number  not  available. 

Office  Hours:  7:45  am-4:30  pm  local  time. 
San  Antonio,  Texas  Office — Category  A 
Office 

Office  of  the  Manager, 

HUD — San  Antonio  Office, 

Washington  Square, 

800  Dolorosa  Street, 

San  Antonio,  Texas  78207-4563, 

(512)  229-6800, 

TDD  Number:  (512)  229-6885, 

Office  Hours:  8  am-4:30  pm  local  time. 
Little  Rock.  Arkansas — Category  A  Office 

Office  of  the  Manager, 

HUD — Little  Rock  Office, 

TCBY  Tower, 

425  West  Capitol  Avenue, 

Little  Rock,  Arkansas  72201-3488, 

(501) 324-5931, 

TDD  Number:  (501)  324-5931, 

Office  Hours:  8  am-4:30  pm  local  time. 

New  Orleans,  Louisiana  Office — Category  A 
Office 

Office  of  the  Manager, 

HUD — New  Orleans  Office, 

Fisk  Federal  Building, 
suite  3100, 

1661  Canal  Street, 

New  Orleans,  Louisiana  70112-2887, 

(504)  589-7200, 

TDD  Number:  Number  not  available. 


Office  Hours:  8  am-4:30  pm  local  time. 
Oklahoma  City,  Oklahoma  Office — Category 
A  Office 

Office  of  the  Manager. 

HUD — Oklahoma  Oty  Office, 

Alfred  P.  Murrah  Federal  Building, 

200  NW.  5th  Street, 

Oklahoma  City,  Oklahoma  73102-3202, 

(405)  231-4181, 

TDD  Number:  (405)  231-4891, 

Office  Hours:  8  am-4:30  pm  local  time. 

Oklahoma  City,  Oklahoma — Office  of  Native 
American  Proems 
HUD — Oklahoma  City  Office  of  Native 
American  Programs, 

Alfred.  P  Murrah  Federal  Building, 

200  NW.  5th  Street, 

Oklahoma  City,  OK  73102-3201, 

(405) 231-4102, 

TDD  Number:  (405)  231-4891, 

Office  Hours:  8  am— 4:30  pm  local  time. 
Albuquerque,  New  Mexico  Office — Category 
C  Office 

Office  of  the  Manager, 

HUD — Albuquerque  Office, 

625  Truman  Street  NE., 

Albuquerque,  NM  87110-6472, 

(505)  262-6463, 

TDD  Number:  (505)  262-6463, 

Office  Hours:  7:45  am-4:30  pm  local  time. 

Great  Plains 

Jurisdictions:  Iowa,  Kansas,  Missouri, 
Nebraska. 

Kansas  Qty,  Kansas  Office 
Kansas  City  Office, 

Gateway  Tower  II, 

400  State  Avenue, 

Kansas  City,  Kansas  66101-2406, 

(913) 551-5462, 

TDD  Number:  (913)  551-6972, 

Office  Hours:  8  am— 4:30  pm  local  time. 
Omaha,  Nebraska  Office — Category  A  Office 
Office  of  the  Manager, 

HUD — Omaha  Office, 

10909  Mill  Valley  Road, 

Omaha,  Nebraska  68154-3955, 

(402)  492-3100, 

TDD  Number:  (402)  492-3183, 

Office  Hours:  8  am— 4:30  pm  local  time. 

St.  Louis,  Missouri  Office — Category  A  Office 
Office  of  the  Manager, 

HUD — St.  Louis  Office, 

1222  Spruce  Street, 

St.  Louis,  Missouri  63103-2836, 

(314) 539-6583, 

TDD  Number;  (314)  539-6331, 

Office  Hours:  8  am-4;30  pm  local  time. 

Des  Moines,  Iowa  Office — Category  B  Office 
Office  of  the  Manager, 

HUD — Des  Moines  Office, 

Federal  Building, 

210  Walnut  Street, 
room  239, 

Des  Moines,  Iowa  50309-2155, 

(515) 284-4512, 

TDD  Number;  (515)  284-4728, 

Office  Hours:  8  am-4:30  pm  local  time. 

Hocky  Mountain 

Jurisdictions:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming. 


Denver,  Colorado  Office 
HUD — Denver  Office, 

First  Interstate  Tower  North, 

633  17th  Street, 

Denver,  CO  80202-3607, 

(303) 672-5467, 

TDD  Number:  (303)  672-5248, 

Office  Hours:  8  am-4:30  pm  local  time. 
Denver,  Colorado— Office  of  Native  American 
Programs 

HUD — Denver  Office  of  Native  American 
Programs, 

First  Interstate  Tower  North, 

633  17th  Street 
Denver,  CO  80202-3607, 

(303) 672-5248, 

TDD  Number:  (303)  672-5248, 

Office  Hours:  8  am— 4:30  pm  local  time. 

Pacific /Ha  wa  ii 

Jurisdictions:  Arizona,  California,  Hawaii, 
Nevada. 

San  Francisco,  California  Office 
HUD — San  Francisco  Office, 

Phillip  Burton  Federal  Building  and  U.S. 
Courthouse, 

450  Golden  Gate  Avenue, 

P.O.  Box  36003, 

San  Francisco,  California  94102-3448, 

(415) 556-4752. 

TDD  Number:  (415)  556-8357, 

Office  Hours:  8:15  am-4:45  pm  local  time. 

Honolulu,  Hawaii  Office — Category  A  Office 
Office  of  the  Manager, 

HUD — Honolulu  Office, 

7  Waterfront  Plaza, 

500  Ala  Moana  Boulevard, 
room  500, 

Honolulu,  Hawaii  96813-4918, 

(808) 541-1323, 

TDD  Number:  (808)  541-1356, 

Office  Hours:  8  am-4  pm  local  time. 

Los  Angeles,  California  Office — Category  A 
Office 

Office  of  the  Manager, 

HUD — Los  Angeles  Office, 

1615  West  Olympic  Boulevard, 

Los  Angeles,  California  9001 5-3801 , 

(213)  251-7122, 

TDD  Number:  (213)  251-7038, 

Office  Hours:  8  am— 4:30  pm  local  time. 
Sacramento.  California  Office — Category  B 
Office 

Office  of  the  Manager, 

HUD — Sacramento  Office, 

777  12th  Avenue, 
suite  200, 

P.O.  Box  1978, 

Sacramento,  California  96814-1997, 

(916) 551-1351, 

TDD  Number:  (916)  561-1367, 

Office  Hours:  8  am-4;30  pm  local  time. 

Phoenix,  Arizona  Office — Category  B  Office 
Office  of  the  Manager, 

HUD— Phoenix  Office. 

Two  Arizona  Center, 
suite  1600, 

400  North  5th  Street, 

Phoenix,  Arizona  85004-2361, 

(602) 261-4434, 

TDD  Number:  (602)  379-1461, 

Office  Hours:  8  am— 4:30  pm  local  time. 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Notices 


24557 


Phoenix,  Arizona — Office  of  Native  American 
Programs 

HUD — Phoenix  Office  of  Native  American 
Programs, 

Two  Arizona  Center, 
suite  1650, 

Phoenix,  Arizona  85004-2361, 

(602) 379-4156, 

TDD  Number:  (602)  379-^461, 

Office  Hours:  8:15  am-4:45  pm  local  time. 

North  west/Alaska 

Jurisdictions:  Alaska,  Idaho,  Oregon. 
Washington. 

Seattle.  Washington  Office 
HUD — Seattle  Regional  Office, 

Seattle  Federal  Office  Building. 

909  First  Avenue, 


suite  200, 

Seattle.  WA  98104-1000, 

(206)  220-5101, 

TDD  Number:  (206)  220-5185, 

Office  Hours:  8  am— 4:30  pm  local  time. 

Seattle,  Washington — Office  of  Native 
American  Programs 

HUD — Seattle  Office  of  Native  American 
Programs, 

Seattle  Federal  Office  Building, 

909  First  Avenue, 
suite  200, 

Seattle,  WA  98104-1000, 

(206)  220-5270, 

TDD  Number:  (206)  220-5185, 

Office  Hours:  8  am-4:30  pm  local  time. 
Portland,  Oregon  Office — Category  A  Office 
Office  of  the  Manager, 


HUD — Portland  Office. 

520  SW.  6th  Avenue, 

Portland.  Oregon  97203-1596, 

(503)  326-2561, 

TDD  Number:  (503)  326-3656, 

Office  Hours:  8  am-4:30  pm  local  time. 
Anchorage,  Alaska  Office — Category  A  Office 
Office  of  the  Manager, 

HUD — Anchorage  Office, 

University  Plaza  Building, 

949  East  36th  Avenue, 
suite  401, 

Anchorage,  Alaska  99508-4399, 

(907)  271-4170. 

TDD  Number:  (907)  271-4328. 

(FR  Doc.  94-11319  Filed  5-10-94;  8:45  am) 
BILUNG  CODE  4210-33-P 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AE95 

Absence  and  Leave;  Sick  Leave 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  on  the  use  and  recredit  of 
sick  leave  for  Federal  employees.  The 
proposed  regulations  would  expand  the 
use  of  sick  leave  by  permitting 
employees  to  use  up  to  a  total  of  5 
workdays  of  sick  leave  each  leave  year 
(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee’s  scheduled  tour 
of  duty  each  week)  to  provide  care  for 
a  child,  spouse,  or  parent  as  a  result  of 
sickness,  injury,  pregnancy,  or 
childbirth;  make  arrangements 
necessitated  by  the  death  of  a  child, 
spouse,  or  parent;  or  attend  the  funeral 
of  a  child,  spouse,  or  parent.  In 
addition  .the  proposed  regulations 
would  remove  the  3-year  break-in¬ 
service  limitation  on  the  recredit  of  sick 
leave. 

DATES:  Comments  must  be  submitted  on 
or  before  July  11, 1994. 

ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Policy,  Personnel  Systems  and 
Oversight  Group,  U.S.  Office  of 
Personnel  Management,  room  6H31, 
1900  E  Street  NW.,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Donald  J.  Winstead,  (202)  606-2880. 
SUPPLEMENTARY  INFORMATION:  0PM 
proposes  to  amend  5  CFR  630.401  to 
provide  that  agencies  must  grant  a 
limited  amount  of  sick  leave  to 
employees  who  provide  care  for  a  child, 
spouse,  or  parent  as  a  result  of  sickness, 
injury,  pregnancy,  or  childbirth;  to  make 
arrangements  necessitated  by  the  death 
of  a  child,  spouse,  or  parent;  or  to  attend 
the  funeral  of  a  child,  spouse,  or  parent. 
The  proposed  regulations  would  limit 
the  use  of  sick  leave  for  these  purposes 
to  a  total  of  5  workdays  in  a  leave  year 
(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee’s  scheduled  tour 
of  duty  each  week). 

In  addition,  OPM  proposes  to  amend 
5  CFR  630.502  and  504  to  remove  the 
3-year  break-in-service  limitation  on  the 


recredit  of  sick  leave  and  permit 
employees  who  separate  from  Federal 
service  to  have  their  unused  and 
accrued  sick  leave  recredited  in  full  to 
their  sick  leave  accounts  upon  return  to 
Federal  service.  Under  the  proposed 
regulations,  sick  leave  would  be 
recredited  to  the  employee  regardless  of 
the  duration  of  the  break  in  Federal 
service. 

These  proposed  changes  in  the 
Federal  leave  system  were 
recommended  in  the  Report  of  the 
National  Performance  Review  on 
September  7, 1993,  and  are  part  of 
OPM’s  continuing  effort  to  develop 
human  resource  policies  that  are 
sensitive  to  the  needs  of  employees  and 
thereby  enhance  the  Federal 
Government’s  ability  to  recruit  and 
retain  a  well-qualified  workforce.  The 
purpose  of  the  proposed  changes  in  the 
circumstances  under  which  employees 
may  use  sick  leave  is  to  recognize  the 
needs  of  Federal  employees  who 
struggle  to  maintain  an  often  precarious 
balance  between  work  and  family  and  to 
assi.st  the  Federal  Government  in 
recruiting  and  retaining  the  employees 
it  needs  to  accomplish  its  mission.  We 
have  also  proposed  additional  changes 
in  §  630.401  to  clarify  our  intent  w'ith 
regard  to  situations  involving  exposure 
to  a  severe  contagious/ communicable 
disease.  We  describe  a  severe 
communicable  disease  as  one  that 
requires  isolation  for  a  specified  period, 
as  prescribed  by  the  health  authorities 
having  jurisdiction  or  as  determined  by 
a  health  care  provider. 

Because  of  the  similarity  of  purpose, 
OPM  proposes  to  use  the  same 
definitions  of  “child,”  “spouse,”  and 
"parent”  as  those  used  for  “son  or 
daughter,”  “spouse,”  and  "parent”  in 
the  interim  regulations  implementing 
the  Family  and  Medical  Leave  Act  of 
1993.  (See  5  CFR  630.1202.) 

The  change  in  rules  on  the  recredit  of 
sick  leave  would  ensure  that,  in  the 
future,  employees  who  have 
conscientiously  maintained  a 
substantial  sick  leave  balance  could 
leave  Federal  employment  for  any 
purpose  (including  the  need  to  care  for 
a  child,  spouse,  or  parent)  without  the 
risk  of  forfeiting  all  accrued  sick  leave 
upon  returning  to  Federal  employment 
thereafter.  We  believe  this  change 
would  help  to  foster  the  conscientious 
use  of  sick  leave  hy  all  employees. 

Finally,  the  proposed  regulations  also 
include  conforming  changes  in 
§  630.402  (Application  for  sick  leave), 
§630.403  (Supporting  evidence),  and 
§630.405  (Use  of  sick  leave  during 
annual  leave). 


E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C  6311;  section  630.303 
also  issued  under  5  U.S.C.  6133(a);  section 
630.501  and  subpart  F  also  issued  under  E.O. 
11228;  subpart  G  also  issued  under  5  U.S.C 
6305;  subpart  H  issued  under  5  U.S.C  6326; 
subpart  I  also  issued  under  5  U.S.C  6332  and 
Public  Law  100-566;  subpart  J  also  issued 
under  5  U.S.C.  6362  and  Public  Law  100- 
566;  subpart  K  also  issued  under  Public  Law 
102-25. 

Subpart  B — Definitions  and  General 
Provisions  for  Annual  and  Sick  Leave 

2.  In  §  630.201,  paragraphs  (b)(3),  (4), 
(5),  (6),  and  (7)  are  redesignated  as 
{b)(4),  (5),  (7),  (8),  and  (11),  respectively, 
and  new  paragraphs  (b)(3),  (6),  (9),  and 
(10)  are  added  to  read  as  follows; 

§630.201  Definitions. 

*  «  *  *  H 

(b)*  *  • 

(3)  Child  means  a  biological,  adopted, 
or  foster  child;  a  stepchild,  a  legal  ward; 
or  a  child  of  a  person  standing  in  loco 
parentis  who  is — 

(i)  Under  18  years  of  age;  or 

(ii)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  A  child 
incapable  of  self-care  requires  active 
assistance  or  superv’ision  to  provide 
daily  self-care  in  several  of  the 
“activities  of  daily  living.”  Activities  of 
daily  living  include  adaptive  activities 
such  as  caring  appropriately  for  one’s 
grooming  and  hygiene,  bathing, 
dressing,  eating,  cooking,  cleaning, 
shopping,  taking  public  transportation, 
paying  bills,  maintaining  a  residence, 
using  telephones  and  directories,  and 
using  a  post  office.  A  mental  or  physical 
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disability  refers  to  a  “disability,”  as 
defined  in  29  CFR  1630.2(g). 

***** 

(6)  In  loco  parentis  refers  to  the 
situation  of  an  individual  who  has  day- 
to-day  responsibility  for  the  care  and 
financial  support  of  a  child  or,  in  the 
case  of  an  employee,  who  had  such 
responsibility  for  the  employee  when 
the  employee  was  a  child.  A  biological 
or  legal  relationship  is  not  necessary. 
***** 

(9)  Parent  means  a  biological  parent 
or  an  individual  who  stands  or  stood  in 
loco  parentis  to  an  employee  when  the 
employee  was  a  child.  This  term  does 
not  include  parents  “in  law.” 

(10)  Spouse  means  a  husband  or  wife, 
as  defined  or  recognized  under  State 
law  for  purposes  of  marriage,  including 
common  law  marriage  in  States  where  it 
is  recognized. 

***** 

Subpart  D — Sick  Leave 

3.  In  subpart  D,  §  630.401,  is  revised 
to  read  as  follows; 

§  630.401  Grant  of  sick  leave. 

(a)  Subject  to  the  limitation  described 
in  paragraph  (b)  of  this  section,  an 
agency  shall  grant  sick  leave  to  an 
employee  when  the  employee — 

(1)  Receives  medical,  dental,  or 
optical  examination  or  treatment: 

(2)  Is  incapacitated  for  the 
performance  of  duties  by  sickness, 
injury,  pregnancy,  or  childbirth; 

(3)  Provides  care  for  a  child,  spouse, 
or  parent  as  a  result  of  sickness,  injury, 
pregnancy,  or  childbirth; 

(4)  Makes  arrangements  necessitated 
by  the  death  of  a  child,  spouse,  or 
parent  or  attends  the  funeral  of  a  child, 
spouse,  or  parent;  or 

(5)  Would  jeopardize  the  health  of 
others  by  his  or  her  presence  on  the  job 
because  of  exposure  to  a  severe 
communicable  disease  that  requires 
isolation  for  a  specified  period,  as 
prescribed  by  the  health  authorities 
having  jurisdiction  or  as  determined  by 
a  health  care  provider. 

(b)  The  amount  of  sick  leave  granted 
to  an  employee  during  any  leave  year 
for  the  purposes  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section 
shall  not  exceed  a  total  of  5  workdays 


(or,  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  uncommon  tour 
of  duty,  the  average  number  of  hours  of 
work  in  the  employee’s  scheduled  tour 
of  duty  each  week). 

4.  Section  630.402  is  revised  to  read 
as  follows; 

§  630.402  Application  for  sick  leave. 

An  employee  shall  file  a  written 
application  for  sick  leave  within  such 
time  limits  as  the  agency  may  require. 

An  employee  shall  request  advance 
approval  for  sick  leave  for  the  purpose 
of  receiving  medical,  dental,  or  optical 
examination  or  treatment  and,  to  the 
extent  possible,  for  the  purposes 
described  in  §  630.401(a)(3)  and  (4)  of 
this  part. 

5.  Section  630.403  is  revised  to  read 
as  follows; 

§  630.403  Supporting  evidence. 

An  agency  may  grant  sick  leave  only 
when  supported  by  evidence 
administratively  acceptable.  Regardless 
of  the  duration  of  the  absence,  an 
agency  may  consider  an  employee’s 
certification  as  to  the  reason  for  his  or 
her  absence  as  evidence 
administratively  acceptable.  However, 
for  an  absence  in  excess  of  3  workdays, 
or  for  a  lesser  period  when  determined 
necessary  by  an  agency,  the  agency  may 
also  require  a  medical  certificate  or 
other  administratively  acceptable 
evidence  as  to  the  reason  for  an  absence 
for  any  of  the  purposes  described  in 
§  630.401(a)  of  this  part. 

6.  Section  630.405  is  revised  to  read 
as  follows; 

§  630.405  Use  of  sick  leave  during  annual 
leave. 

Subject  to  the  limitation  described  in 
§  630.401(b)  of  this  part,  an  agency  may 
grant  sick  leave  during  a  period  of 
annual  leave  for  any  of  the  purposes 
described  in  §  630.401(a)  of  this  part. 

Subpart  E— Recredit  of  Leave 

7.  In  subpart  E,  §  630.502  is  revised  to 
read  as  follows; 

§  630.502  Sick  leave  recredit 

(a)  When  an  employee  transfers 
between  positions  under  subchapter  I  of 
chapter  63  of  title  5,  United  States  Code, 
the  agency  from  which  the  employee 


transfers  shall  certify  his  or  her  sick 
leave  account  to  the  employing  agency 
for  credit  or  charge. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  an  employee  who  is 
separated  from  the  Federal  Government 
is  entitled  to  a  recredit  of  sick  leave  if 
reemployed  in  the  Federal  Government 
on  or  after  the  effective  date  of  these 
regulations,  unless  such  sick  leave  was 
used  in  the  computation  of  an  armuity. 

(c)  An  employee  who  is  separated 
from  the  government  of  the  District  of 
Columbia  and  who  was  first  employed 
by  the  government  of  the  District  of 
Columbia  before  October  1, 1987,  is 
entitled  to  a  recredit  of  sick  leave  if 
reemployed  in  the  Federal  Government 
on  or  after  the  effective  date  of  these 
regulations,  unless  such  sick  leave  was 
used  in  the  computation  of  an  annuity. 

(d)  When  sick  leave  is  transferred 
between  different  leave  systems  under 
section  6308  of  title  5,  United  States 
Code,  7  calendar  days  of  sick  leave  are 
deemed  equal  to  5  workdays  of  sick 
leave. 

(e)  An  employee  who  transfers  to  a 
position  under  a  different  leave  system 
to  which  he  or  she  can  transfer  only  a 
part  of  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  if  the  employee  returns  to  the 
leave  system  under  which  it  was  earned 
on  or  after  the  effective  date  of  these 
regulations. 

(f)  An  employee  who  transfers  to  a 
position  to  which  he  or  she  cannot 
transfer  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  if  the  employee  returns  to  the 
leave  system  under  which  it  was  earned 
on  or  after  the  effective  date  of  these 
regulations. 

8.  In  §630.504,  paragraph  (b)  is 
revised  to  read  as  follows; 

§  630.504  Reestablishment  of  leave 
account  after  military  service. 
***** 

(b)  Reemployed  in  a  position  under 
subchapter  I  of  chapter  63  of  title  5, 
United  States  Code,  on  or  after  the 
effective  date  of  these  regulations: 

***** 

[FR  Doc.  94-11411  Filed  5-6-94;  3:24  pm) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  36 
RIN  1018-AC49 

Seasonal  Closure  of  the  O’Malley  River 
Area  in  the  Kodiak  National  Wildlife 
Refuge 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  issues  this  interim  regulation 
to  limit  public  access,  occupancy  and 
use  of  a  portion  of  the  O’Malley  River 
drainage  and  adjacent  lands  bordering 
Karluk  Lake  and  O’Malley  Lake  within 
the  Kodiak  National  Wildlife  Refuge 
(Refuge).  Public  use  of  a  parcel  of  land 
and  water  consisting  of  approximately 
3,955  acres  will  be  restricted  from  June 
25, 1994,  through  September  30, 1994, 
to  individuals  participating  in  a  refuge- 
sponsored  bear  viewing  program. 

This  closure  is  necessary  to  prevent 
incompatible  conflicts  between  people 
and  brown  bears  at  an  important  bear 
concentration  area,  during  the  season 
when  conflicts  and  impacts  on  bears  are 
most  prevalent.  It  is  intended  to  control 
increasing  human  use  of  a  very 
important  bear  concentration  area  so 
that  human  uses  in  the  area  remain 
compatible  with  refuge  purposes. 
Research  and  experience  have  clearly 
demonstrated  that  control  of  human 
activity  in  major  bear  concentration 
areas  is  necessary  to  avoid  conflicts 
between  people  and  bears.  Organized 
bear  viewing  programs  elsewhere  in 
Alaska  have  proven  highly  successful  in 
reducing  conflict  to  an  acceptable  level 
while  maintaining  quality  public  use 
opportunities.  This  action  will  allow 
quality  public  viewring  and  photography 
opportunities  through  the  OMalley  Bear 
Viewing  Program  without  adversely 
affecting  bear  use  of  this  important 
feeding  area.  After  a  thorough 
evaluation  of  the  bear  viewing  program 
conducted  during  1994,  the  Ser\'ice  will 
decide  whether  to  continue  the 
program. 

A  proposed  rule  that  would  provide  a 
permanent  seasonal  re.striction  on 
public  access  is  being  published 
elsewhere  in  this  separate  part  of  the 
Federal  Register  with  this  interim  rule. 
DATES:  This  interim  rule  is  effective 
from  June  25, 1994,  through  September 
30, 1994.  Comments  may  be  submitted 
by  July  11,  1994. 

ADDRESSES'  Comments  should  be 
addressed  to  Assistant  Regional 


Director — Refuges  and  Wildlife,  U.S. 

Fish  and  Wildlife  Service,  Attention: 

Tony  Booth,  1011  E.  Tudor  Road, 
Anchorage,  AK  99503. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Bellinger,  Refuge  Manager,  Kodiak 
National  Wildlife  Refuge,  1390  Buskin 
River  Road,  Kodiak,  Alaska  99615, 
Telephone:  (907)  487-2600,  or  Tony 
Booth,  Anchorage,  AK,  Telephone:  (907) 
786-3384. 

SUPPLEMENTARY  INFORMATION: 

Background 

President  Franklin  D.  Roosevelt 
established  the  Kodiak  National 
Wildlife  Refuge  by  Executive  Order 
8857  on  August  14, 1941,  to  "preserve 
the  natural  feeding  and  breeding  ground 
of  the  brown  bear  and  other  wdldlife.” 
This  action  withdrew  about  1.9  million 
acres  from  unreserved  public  domain  on 
Kodiak  and  Uganik  Islands.  Congress 
redesignated  the  Kodiak  National 
Wildlife  Refuge  in  1980  when  it  enacted 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA).  All  the 
lands,  water,  interests,  and  submerged 
lands  retained  in  federal  owmership  at 
the  time  of  statehood  were  included  in 
the  refuge.  This  legislation  also  added 
about  50,000  acres  of  public  lands  on 
Afognak  and  Ban  Islands  to  Kodiak 
National  Wildlife  Refuge.  Section 
303(5)(b)  of  ANILCA  states  generally 
that  the  purposes  for  which  Kodiak 
National  Wildlife  Refuge  is  established 
and  shall  be  managed  include:  (i)  To 
conserve  fish  and  wildlife  populations 
and  habitats  in  their  natural  diversity 
including,  but  not  limited  to,  Kodiak 
brown  bears,  salmonoids,  sea  otters,  sea 
lions,  and  other  marine  mammals  and 
migratory  birds;  (ii)  to  fulfill  the 
international  treaty  obligations  of  the 
United  States  with  respect  to  fish  and 
wildlife  and  their  habitats;  (iii)  to 
provide,  in  a  manner  consistent  with 
purposes  set  forth  in  subparagraphs  (i) 
and  (ii),  the  opportunity  for  continued 
subsistence  use  by  local  residents;  and 
(iv)  to  ensure,  to  the  maximum  extent 
practicable  and  in  a  manner  consistent 
with  the  purposes  set  forth  in 
subparagraph  (i),  water  quality  and 
necessary  water  quantity  within  the 
refuge. 

The  Kodiak  Refuge  Comprehensive 
Conservation  Plan  (U.S.  Fish  and 
Wildlife  Service,  1987)  provides 
primary  guidance  for  management  of  the 
Kodiak  National  Wildlife  Refuge. 
According  to  its  approved  alternative, 
"the  Service  will  undertake  detailed 
management  planning  to  guide 
implementation  of  the  plan  and 
operation  of  the  refuge.”  In  support  of 
that  mandate,  utilizing  a  full  spectrum 


of  public  involvement,  the  final  draft  of 
the  Kodiak  Refuge  Public  Use 
Management  Plan  has  been  written. 

This  interim  rule  and  the  proposed  rule 
which  is  being  published  elsewhere  in 
this  separate  part  of  the  Federal  Register 
are  a  result  of  direction  provided  by 
both  these  planning  processes. 

During  1990-91  the  Service  tested  a 
trial  bear  viewing  program,  staffed  by 
Refuge  personnel,  at  the  Dog  Salmon 
Creek  Fish  Pass  on  Kodiak  Refuge.  No 
closure  was  utilized  for  unguided  use, 
but  guided  use  was  restricted  through 
the  special  use  permit  process.  This  trial 
bear  viewing  program  was  successful 
except  that  the  presence  of  artificial  fish 
passage  structures  significantly 
impaired  the  quality  of  viewing 
opportunities  available  to  the  public. 

Public  use  is  increasing  about  ten 
percent  annually  on  the  Kodiak 
National  Wildlife  Refuge  and  available 
information  indicates  the  rate  of 
increase  is  even  greater  in  the  O’Malley 
River  area.  Also,  a  trend  of  increasing 
adverse  interactions  between  people 
and  bears  has  occurred  in  the  O’Malley 
River  area  in  recent  years.  Generally, 
brown  bears  are  negatively  impacted  by 
expanding  human  use.  Bears  are  often 
killed  “in  defense  of  life  or  property”  as 
a  consequence  of  increased  levels  of 
human  activity  in  areas  that  are  used 
heavily  by  bears.  In  addition  to 
mortality,  interaction  between  bears  and 
people  can  impose  stress  on  bears  that 
ultimately  affect  survival  and/cr 
productivity  of  bears  as  well  as 
jeopardize  human  safety. 

In  1991,  a  research  camp  was 
established  on  the  O  Malley  River  to 
study  bear  use  of  the  area  and  potential 
impacts  of  public  use  on  bears.  Research 
data  document  human  impacts  on  bears 
in  the  O’Malley  River  area  and  confirm 
the  need  to  control  or  restrict  human 
uses  in  this  area.  The  O’Malley  River 
area  supports  approximately  337o  of  the 
entire  brown  bear  population  in  the 
Karluk  Lake  basin.  At  least  110  different 
bears  used  the  O’Malley  River  area 
during  July-September  1991,  with  peak 
use  occurring  during  the  second  and 
third  weeks  of  July.  More  importantly, 
refuge  research  data  suggest  that 
frequently  sighted  bears  represent  only 
a  small  portion  of  the  total  population 
utilizing  the  O’Malley  River  area. 

During  approximately  250  hours  of 
intensive  observation  of  bear  groups  in 
the  O’Malley  River  area  in  1991,  66 
interactions  between  bears  and  people 
were  recorded.  One-third  of  the 
interactions  disturbed  and/or  displaced 
the  bears  by  causing  them  to  run  or  walk 
away  from  people.  In  one  instance, 
people  caused  the  separation  of  a  female 
from  one  of  her  first-year  cubs;  w'hile 
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trying  to  locate  its  mother,  the  cub  was 
subsequently  killed  by  another  bear. 

Alternatives  considered  in  response  to 
the  public  useAsear  problems  in  the 
O’Malley  River  area  include  closing  the 
area  to  all  public  use,  which  would 
satisfy  the  need  to  conserve  bears,  but 
would  eliminate  all  opportunity  for 
public  use  during  the  period  of  closure. 
The  area  could  be  left  open  to  provide 
ample  public  use  opportunity,  but  this 
use  would  have  incompatible  impacts 
on  refuge  bear  populations.  Seasonal 
closure  in  support  of  a  bear  viewing 
program  not  only  would  satisfy  the  need 
to  conserv’e  bears,  but  w'ould  also  make 
possible  continued  public  use.  No  other 
alternative  could  provide  both  benefits. 

The  refuge’s  trial  bear  viewing 
program  initiated  at  Dog  Salmon  Creek 
was  moved  to  the  O’Malley  River  area 
in  1992  because  of  the  documented 
problems  and  incompatibility  between 
high  and  unregulated  public  use  and 
bears  in  the  O’Malley  area.  A  temporary 
closure,  pursuant  to  50  CFR  .36.42,  was 
utilized  to  avoid  conflicts  between 
people  and  bears  at  this  important 
seasonal  bear  concentration  area.  Goals 
of  the  trial  O’Malley  bear  viewing 
program  were: 

1.  To  replace  an  incompatible  level  of 
unrestricted  use  of  the  O'Malley  River 
area  during  key  bear  use  periods,  with 

a  compatible  recreational  opportunity 
which  would  protect  and  conserve 
brown  bear  populations. 

2.  To  develop  and  maintain  a  program 
that  provides  the  general  public  a  safe 
and  professional  guided  bear  viewing 
opportunity,  that  is  consistent  with 
Refuge  management  objectives  and 
policies  established  in  the 
Comprehensive  Conservation  Plan. 

The  program  proved  popular  with  the 
public:  in  1992,  88  persons  participated. 
The  Service  was  satisfied  that  both 
program  goals  were  adequately  met. 

tW  O’Malley  Bear  Viewing  Program 
is  designed  to  increase  wildlife  viewing 
opportunities  for  the  public.  The  brown 
bears  of  Kodiak  National  Wildlife 
Refuge  offer  unique  and  highly  desirable 
opportunities  for  viewing:  opportunities 
that  are  most  safely  and  effectively 
provided  by  a  structured  viewing 
program. 

Structured  wildlife  viewing  programs 
have  been  used  successfully  as  a 
conservation  management  tool  and  to 
enhance  public  use  opportunities 
elsewhere  in  Alaska.  The  best  known 
program  is  conducted  at  the  McNeil 
River  State  Game  Sanctuary  by  the 
Alaska  Department  of  Fish  and  Game. 
I’he  McNeil  River  program  has  gained  a 
worldwide  reputation  for  quality  bear 
viewing,  and  competition  for  permits  is 
so  intense  that  applicants  have  less  than 


an  8  percent  chance  of  obtaining  a 
permit.  Another  popular  bear  viewing 
program  is  conducted  at  Brooks  Camp 
in  Katmai  National  Park.  The  number  of 
visitors  at  Brooks  Camp  is  not  limited 
except  by  availability  of  lodge  and 
campground  facilities.  Use  of  these 
facilities  during  peak  visitation  periods 
is  presently  at  or  beyond  capacity  and 
the  National  Park  Service  may  limit  the 
number  of  visitors  in  the  future.  A  third 
bear  viewing  program  is  located  at  Pack 
Creek  on  Admiralty  Island  and  is 
cooperatively  managed  by  the  U.S. 

Forest  Service  and  Alaska  Department 
of  Fish  and  Game.  Permits  are  required 
to  visit  Pack  Creek:  during  1993  the 
Forest  Service  announced  that  the 
number  of  visits  to  Pack  Creek  will  be 
limited. 

Experience  at  McNeil  River  State 
Game  Sanctuary  has  demonstrated  that 
brown  bears  are  least  disturbed  by 
human  activity  that  is  consistent  and 
predictable.  Studies  at  the  Brooks  Camp 
and  Pack  Creek  bear  viewing  programs 
have  confirmed  that  unpredictable 
human  activity  causes  some  bears  to 
avoid  important  habitat.  Inconsi.stent 
human  activity  has  also  been  shown  to 
cause  conflicts  between  people  and 
bears.  At  the  McNeil  River  Sanctuary', 
implementation  of  a  structured  bear 
viewing  program  increased  bear  use  and 
at  the  same  time  reduced  the  incidence 
of  bear/human  conflicts. 

Successful  reduction  of  conflict, 
through  implementation  of  a  structured 
brown  bear  viewing  program  at 
O’Malley  River,  will  require  control  of 
public  use  and  access.  Restriction  of 
public  use  and  access  to  anyone  not 
participating  in  the  viewing  program 
will  promote  a  quality  wildlife 
experience  for  participants  and  reduce 
the  potential  for  serious  and 
incompatible  conflicts  between  refuge 
visitors  and  bears.  In  this  interim  rule, 
public  use  and  access  would  be 
restricted  from  June  25, 1994,  to 
September  30, 1994.  These  dates  were 
selected  because  it  is  the  time  period 
when  the  greatest  number  of  bears  are 
concentrated  in  the  O’Malley  River  area 
to  feed  on  the  seasonal  salmon  runs  that 
provide  a  critical  component  of  their 
diet.  Consequently,  this  is  the  period 
bears  are  most  vulnerable  to  adverse 
impacts  from  excessive  and 
unpredictable  human  use. 

The  Serv'ice  has  issued  a  permit, 
under  which  a  private  operator  will 
conduct  the  O’Malley  Program,  for  the 
period  1994-1998.  The  program  will  be 
thoroughly  evaluated  during  1994  and, 
if  successful,  will  be  continued. 

This  interim  rule  would  remain  in 
effect  only  through  September  30, 1994. 
A  proposed  rule  is  being  submitted 


concurrently  with  this  interim  rule  to 
permanently  restrict  public  entry  and 
use  of  the  O’Malley  area  annually  to 
hear  viewing  program  participants 
during  the  June  25  through  September 
30  period  of  heavy  bear  use. 

Statutory  Authority 

In  accordance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966  (16  U.S.C.  668dd),  the 
Secretary  is  authorized  under  such 
regulations  as  he  may  pre.scribe  to 
permit  the  use  of  any  area  within  the 
National  Wildlife  Refuge  System  for  any 
purpose  whenever  he  determines  that 
such  u.ses  are  compatible  with  the  major 
purposes  for  which  such  areas  were 
established. 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  to 
administer  such  areas  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  inconsistent 
with  the  primary  purposes  for  which  the 
area  was  established. 

Section  304  of  ANILCA  requires  the 
Secretary  to  prescribe  such  regulations 
and  impose  such  terms  and  conditions 
as  may  be  necessary  and  appropriate  to 
ensure  that  any  activities  carried  out  on 
a  national  wildlife  refuge  in  Alaska 
under  any  permit  or  easement  granted 
under  any  authority  are  compatible  with 
the  purposes  of  that  refuge. 

Section  1306  of  ANILQ\  permits  the 
Service  to  provide  visitor  facilities  in 
the  refuge  if  compatible  with  the  unit’s 
purpose. 

Tnis  rule  is  being  generated  to  help 
structure  public  use.  Adequately 
regulated  public  use  is  consistent  with 
and  will  not  interfere  with  the  refuge 
purposes  delineated  above,  and  is  thus 
compatible  with  the  purposes  for  which 
Kodiak  National  Wildlife  Refuge  was 
established  according  to  16  U.S.C. 
668(dd). 

Request  for  Comments 

Department  of  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
60  day  comment  period  is  specified  in 
order  to  both  facilitate  public  input  and 
move  forward  to  protect  important 
refuge  resources.  Accordingly, 
interested  persons  may  submit  written 
comments  concerning  this  interim  rule 
to  the  persons  listed  above  under  the 
heading  ADDRESSES.  All  substantive 
comments  will  be  reviewed  and 
considered. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
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require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Environmental  Considerations 

This  rulemaking  is  categorically 
excluded  under  40  CFR  1508.4  from  the 
requirements  of  the  National 
Environmental  Protection  Act  of  1969 
(42  U.S.C.  4321-4347)  as  an 
administrative  action  that  will  have  no 
potential  for  causing  substantial 
environmental  impact. 

Economic  Effect 

Implementation  of  this  interim  rule 
will  seasonally  close  two  tenths  of  one 
percent  (.02%)  of  Kodiak  Refuge  lands, 
to  commercial  operators  and  public  use 
not  connected  with  the  organized  bear 
viewing  program.  Observations  by 
refuge  personnel  indicate  that 
commercial  use  of  the  closure  area  has 
historically  been  steady.  All  use 
(commercial  and  non-commercial)  was 
estimated  to  have  averaged  266  user 
days  during  1989  and  1990,  and  353 
user  days  during  1991.  These  levels  of 
use  will  clearly  be  exceeded  by  the 
amount  of  commercial  use  (minimum  of 
480  user  days)  that  will  be  allowed 
under  terms  of  a  permit  authorizing  the 
bear  viewing  program.  Thus,  a  net  gain 
of  commercial  use  is  expected  to  occur. 
Also,  at  least  a  portion  of  the 
commercial  use  previously  occurring  in 
the  closure  area  will  simply  be 
displaced  to  another  location  and 
therefore  not  lost  to  the  local  economy. 

Changes  in  use  of  the  resource  will 
have  no  significant  effect  on  national 
income.  Private  income  will  be 
enhanced,  but  dollar  amounts  will  be 
small  and  have  insignificant  impact  on 
the  local  economy.  Agency  costs  for 


monitoring  the  closure  and  the  bear 
viewing  commercial  operation  will  be 
approximately  $40,000  less  than  that 
expended  during  fiscal  year  1992  for 
program  operation  by  the  government. 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This  interim 
rule  would  have  minimal  effect  on  such 
entities. 

List  of  Subjects  in  50  CFR  Part  36 

Alaska,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requirements,  and  Wildlife  refuges. 

Accordingly,  part  36  of  chapter  1  of 
title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

Part  36— [AMENDED] 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  460(k)  et  seq.,  668dd 
et  seq.,  742(a)  et  seq.,  3101  et  seq.,  and  44 
U.S.C.  3501  et  seq. 

2.  §  36.39  is  amended  by  adding  a 
new  paragraph  (j)  effective  from  June  25, 
1994,  through  September  30, 1994,  to 
read  as  follows: 

§  36.39  Public  use 
***** 

(j)  Kodiak  National  Wildlife  Refuge. — 
(1)  Seasonal  public  use  closure  of  tke 
O’Malley  River  Area.  Certain  areas 


within  the  Kodiak  National  Wildlife 
Refuge  are  closed  to  all  public  access, 
occupancy  and  use  from  June  25, 1994, 
through  September  30, 1994,  except  for 
individuals  participating  in  the 
O’Malley  Bear  Viewing  Program.  These 
areas  subject  to  seasonal  closure  consist 
of  lands  and  waters  located  within 
Townships  33  and  34  South,  Range  30 
West,  Seward  Meridian,  Alaska, 
consisting  of  approximately  3,955  acres, 
and  more  specifically  described  as 
follows:  Township  33  South,  Range  30 
West,  Seward  Meridian,  Alaska,  all  of 
section  25;  all  of  section  26,  excluding 
U.S.  Survey  10875  and  the  adjacent 
riparian  ownership  (Koniag  Inc.) 
fronting  the  survey  and  extending  to  the 
center  of  Karluk  Lake;  all  of  section  27; 
the  NE  V4  of  section  34;  and  all  of 
sections  35  and  36,  excluding  U.S. 
Survey  10876  and  the  adjacent  riparian 
ownership  (Koniag  Inc.)  fronting  the 
survey  and  extending  to  the  center  of 
Karluk  Lake;  Township  34  South,  Range 
30  West,  Seward  Meridian,  Alaska,  the 
N  Vi  of  section  1  and  the  N  Va  of  section 
2.  The  refuge  will  provide  a  map  of  the 
closure  area  to  all  interested  parties. 

(2)  Access  easement  provision. 
Notwithstanding  any  other  provision  of 
this  paragraph  (j),  there  exists  a  twenty- 
five  foot  wide  access  easement  on  an 
existing  trail  within  the  Koniag  Inc. 
Regional  Native  Corporation  lands 
within  the  properties  described  in 
paragraph  (j)(l)  of  this  section  in  favor 
of  the  United  States  of  America. 

Dated:  April  13, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-11121  Filed  5-10-94;  8:45  am) 
BILLING  CODE  4310-65-P 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  36 

RIN  1018-AC49 

Seasonal  Closure  of  the  O’Malley  River 
Area  in  the  Kodiak  National  Wildlife 
Refuge 

AGENCY;  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Fhoposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  limit  public 
access,  occupancy  and  use  of  a  portion 
of  the  O’Malley  River  drainage  and 
adjacent  lands  bordering  Karluk  Lake 
and  O'Malley  Lake  within  the  Kodiak 
National  Wildlife  Refuge  (Refuge). 

Public  use  of  a  parcel  of  land  and  water 
consisting  of  approximately  3,955  acres 
will  be  restricted  from  June  25  through 
September  30  annually  to  individuals 
participating  in  a  refuge-sponsored  bear 
viewing  program. 

This  seasonal  closure  is  necessary  to 
prevent  incompatible  conflicts  between 
people  and  brown  bears  at  an  important 
bear  concentration  area,  during  the 
season  when  conflicts  and  impacts  on 
bears  are  most  prevalent.  It  is  intended 
to  control  increasing  human  use  of  a 
very  important  bear  concentration  area 
so  Aat  human  uses  in  the  area  remain 
compatible  with  refuge  purposes. 
Research  and  experience  have  clearly 
demonstrated  that  control  of  human 
activity  in  major  bear  concentration 
areas  is  necessary  to  avoid  conflicts 
between  people  and  bears.  Organized 
bear  viewing  programs  elsewhere  in 
Alaska  have  proven  highly  successful  in 
reducing  c-onflict  to  an  acceptable  level 
while  maintaining  quality  public  use 
opportunities.  This  action  will  allow 
quality  public  viewing  and  photography 
opportunities  through  the  O’Malley  Bear 
Viewing  Program  without  adversely 
affecting  bear  use  of  this  important 
feeding  area. 

An  interim  rule  that  would  provide  a 
restriction  on  public  access  from  June 
25,  1994,  to  September  30, 1994,  is 
being  published  elsewhere  in  this 
separate  part  of  the  Federal  Register 
with  this  proposed  rule. 

DATES:  Comments  may  be  submitted  by 
July  11.  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Assistant  Regional 
Director — Refuses  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Attention: 
Tony  Booth.  1011  E.  Tudor  Road, 
Anchorage.  AK  99503. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Bellinger,  Refuge  Manager.  Kodiak 


National  Wildlife  Refuge.  1390  Buskin 
River  Road.  Kodiak,  Alaska  99615, 
Telephone:  (907)  487-2600,  or  Tony 
Booth,  Anchorage.  AK,  Telephone: 
(907)786-3384. 

SUPPLEMENTARY  INFORMATION: 

Background 

President  Franklin  D.  Roosevelt 
established  the  Kodiak  National 
Wildlife  Refuge  by  Executive  Order 
8857  on  August  14, 1941,  to  “preserve 
the  natural  feeding  and  breeding  ground 
of  the  brown  bear  and  other  wildlife.” 
This  action  withdrew  about  1.9  million 
acres  from  unreserved  public  domain  on 
Kodiak  and  Uganik  Islands.  Congress 
redesignated  the  Kodiak  National 
Wildlife  Refuge  in  1980  when  it  enacted 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA).  All  the 
lands,  water,  interests,  and  submerged 
lands  retained  in  federal  ownership  at 
the  time  of  statehood  were  included  in 
the  refuge.  This  legislation  also  added 
about  50,000  acres  of  public  lands  on 
Afognak  and  Ban  Islands  to  Kodiak 
National  Wildlife  Refuge.  Section  303 
(5)  (b)  of  ANILCA  states  generally  that 
“U)he  purposes  for  which  Kodiak 
National  Wildlife  Refuge  is  established 
and  shall  be  managed  include  (i)  to 
conserve  fish  and  wildlife  populations 
and  habitats  in  their  natural  diversity 
including,  but  not  limited  to.  Kodiak 
brown  bears,  salmonoids,  sea  otters,  sea 
lions,  and  other  marine  mammals  and 
migratory  birds;  (ii)  to  fulfill  the 
international  treaty  obligations  of  the 
United  States  with  respect  to  fish  and 
wildlife  and  their  habitats;  (iii)  to 
provide,  in  a  manner  consistent  with 
purposes  set  forth  in  subparagraphs  (i) 
and  (ii),  the  opportimity  for  continued 
subsistence  u.se  by  local  residents;  and 
(iv)  to  ensure,  to  the  maximum  extent 
practicable  and  in  a  manner  consistent 
with  the  purposes  set  forth  in 
subparagraph  (i),  water  quality  and 
necessary  water  quantity  within  tlie 
refuge. 

The  Kodiak  Refuge  Comprehensive 
Conservation  Plan  (U.S.  Fish  and 
Wildlife  Service,  1987)  provides 
primary  guidance  for  management  of  the 
Kodiak  National  Wildlife  Refuge. 
According  to  its  approved  alternative, 
“the  Service  will  undertake  detailed 
management  planning  to  guide 
implementation  of  the  plan  and 
operation  of  the  refuge.”  In  support  of 
that  mandate,  utilizing  a  full  spectrum 
of  public  involvement,  the  final  draft  of 
the  Kodiak  Refuge  Public  Use 
Management  Plan  has  been  written. 

This  proposed  rule  and  the  interim  rule 
which  is  being  published  elsewhere  in 
this  separate  part  of  the  Federal  Register 


are  a  result  of  direction  provided  by 
both  these  planning  processes. 

During  1990-91  tW  Service  tested  a 
trial  bear  viewing  program,  staffed  by 
Refuge  personnel,  at  the  Dog  Salmon 
Creek  Fish  Pass  on  Kodiak  Refuge.  No 
closure  was  utilized  for  unguided  use, 
but  guided  use  was  restricted  through 
the  special  use  permit  process.  This  trial 
bear  viewing  program  was  successful 
except  that  the  presence  of  artificial  fish 
passage  structures  significantly 
impaired  the  quality  of  viewing 
opportunities  available  to  the  public. 

Public  use  is  increasing  about  ten 
percent  annually  on  the  Kodiak 
National  Wildlife  Refuge  and  available 
information  indicates  the  rate  of 
increase  is  even  greater  in  the  O'Malley 
River  area.  Also,  a  trend  of  increasing 
adverse  interactions  between  poople 
and  bears  has  occurred  in  the  O’Malley 
River  area  in  recent  years.  Generally, 
brown  bears  are  negatively  impacted  by 
expanding  human  use.  Bears  are  often 
killed  “in  defense  of  life  or  property”  as 
a  consequence  of  increased  levels  of 
human  activity  in  areas  that  are  used 
heavily  by  bears.  In  addition  to 
mortality,  interaction  between  bears  and 
poople  can  impose  stress  on  bears  that 
ultimately  affect  survival  and/or 
productivity  of  bears  as  well  as 
jeopardize  human  safety. 

In  1991,  a  research  camp  was 
established  on  the  O’Malley  River  to 
study  bear  use  of  the  area  emd  potential 
impacts  of  public  use  on  bears.  Research 
data  document  human  imp>acts  on  bears 
in  the  O’Malley  River  area  and  confirm 
the  need  to  control  or  restrict  human 
uses  in  this  area.  The  O’Malley  River 
area  supports  approximately  33%  of  the 
entire  brown  bear  population  in  the 
Karluk  Lake  basin.  At  least  110  different 
bears  used  the  O’Malley  River  area 
during  July-September  1991,  with  peak 
use  occurring  during  the  second  and 
third  weeks  of  July.  More  impxjrtantly, 
refuge  research  data  suggest  that 
frequently  sighted  bears  represent  only 
a  small  portion  of  the  total  p)opulation 
utilizing  the  O’Malley  River  area. 

During  approximately  250  hours  of 
intensive  observation  of  bear  groups  in 
the  O’Malley  River  area  in  1991,  66 
interactions  between  bears  and  p)eople 
were  recorded.  One-third  of  the 
interactions  disturbed  and/or  displaced 
the  bears  by  causing  them  to  run  or  walk 
away  from  people.  In  one  instance, 
people  caused  the  sep)aration  of  a  female 
from  one  of  her  first-year  cubs;  while 
trying  to  locate  its  mother,  the  cub  was 
subsequently  killed  by  another  bear. 

Alternatives  considered  in  response  to 
the  public  use/bear  problems  in  the 
O’Malley  River  area  include  closing  the 
area  to  all  public  use,  which  would 
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campground  facilities.  Use  of  these 
facilities  during  peak  visitation  periods 
is  presently  at  or  beyond  capacity  and 
the  National  Park  Service  may  limit  the 
number  of  visitors  in  the  future.  A  third 
bear  viewing  program  is  located  at  Pack 
Creek  on  Admiralty  Island  and  is 
cooperatively  managed  by  the  U.S. 

Forest  Service  and  Alaska  Department 
of  Fish  and  Game.  Permits  are  required 
to  visit  Pack  Creek;  during  1993  the 
Forest  Service  announced  that  the 
number  of  visits  to  Pack  Creek  will  be 
limited. 

Exp)erience  at  McNeil  River  State 
Game  Sanctuary  has  demonstrated  that 
brown  bears  are  least  disturbed  by 
human  activity  that  is  consistent  and 
predictable.  Studies  at  the  Brooks  Camp 
and  Pack  Creek  bear  viewing  programs 
have  confirmed  that  unpredictable 
human  activity  causes  some  bears  to 
avoid  important  habitat.  Inconsistent 
human  activity  has  also  been  shown  to 
cause  conflicts  between  people  and 
bears.  At  the  McNeil  River  Sanctuary, 
implementation  of  a  structured  bear 
viewing  program  increased  bear  use  and 
at  the  same  time  reduced  the  incidence 
of  bear/human  conflicts. 

Successful  reduction  of  conflict, 
through  implementation  of  a  structured 
brown  bear  viewing  program  at 
O’Malley  River,  will  require  control  of 
public  use  and  access.  Restriction  of 
public  use  and  access  to  anyone  not 
participating  in  the  viewing  program 
will  promote  a  quality  wildlife 
experience  for  participants  and  reduce 
the  potential  for  serious  and 
incompatible  conflicts  between  refuge 
visitors  and  bears.  Public  use  and  access 
would  be  restricted  only  seasonally, 
from  June  25  to  September  30.  These 
dates  were  selected  because  it  is  the 
time  period  when  the  greatest  number  of 
bears  are  concentrated  in  the  O’Malley 
River  area  to  feed  on  the  seasonal 
salmon  nms  that  provide  a  critical 
component  of  their  diet.  Consequently, 
this  is  the  period  bears  are  most 
vulnerable  to  adverse  impacts  from 
excessive  and  unpredictable  human  use. 

The  Service  has  issued  a  permit, 
under  which  a  private  operator  will 
conduct  the  O’Malley  Program,  for  the 
period  1994-1998.  The  program  will  be 
thoroughly  evaluated  during  1994  and, 
if  successful,  will  be  continued.  If 
unsuccessful,  the  program  will  be 
discontinued  but  the  public  use  closure 
would  be  retained  to  protect  feeding 
bears  from  incompatible  disturbance. 


regulations  as  he  may  prescribe  to 
permit  the  use  of  any  area  within  the 
National  Wildlife  Refuge  System  for  any 
purpose  whenever  he  determines  that 
such  uses  are  compatible  with  the  major 
purposes  for  which  such  areas  were 
established. 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  to 
administer  such  areas  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  inconsistent 
with  the  primary  purposes  for  which  the 
area  was  established. 

Section  304  of  ANILCA  requires  the 
Secretary  to  prescribe  such  regulations 
and  impose  such  terms  and  conditions 
as  may  be  necessary  and  appropriate  to 
ensure  that  any  activities  carried  out  on 
a  national  wildlife  refuge  in  Alaska 
under  any  permit  or  easement  granted 
under  any  authority  are  compatible  with 
the  purposes  of  that  refuge. 

Section  1306  of  ANILCA  permits  the 
Service  to  provide  visitor  facilities  in 
the  refuge  if  compatible  with  the  unit’s 
puipose. 

'Tnis  rule  is  being  generated  to  help 
structure  public  use.  Adequately 
regulated  public  use  is  consistent  with 
and  will  not  interfere  with  the  refuge 
purposes  delineated  above,  and  is  thus 
compatible  with  the  purposes  for  which 
Kodiak  National  Wildlife  Refuge  was 
established  according  to  16  U.S.C. 
668(dd). 

Request  for  Comments 

A  public  hearing  on  this  proposed 
rule  was  advertised  in  Alaska  and  held 
on  April  26, 1994,  at  Kodiak  High 
School,  Kodiak,  Alaska.  Department  of 
Interior  policy  is,  whenever  practicable, 
to  afford  the  public  a  meaningful 
opportunity  to  participate  in  the 
rulemaking  process.  A  60  day  comment 
period  is  specified  in  order  to  both 
facilitate  public  input  and  move  forward 
to  protect  important  refuge  resources. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  persons  listed 
above  under  the  heading  ADDRESSES. 
All  substantive  comments  will  be 
reviewed  and  considered. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 


satisfy  the  need  to  conserve  bears,  but 
would  eliminate  all  opportunity  for 
public  use  during  the  period  of  closure. 
'The  area  could  be  left  open  to  provide 
ample  public  use  opportunity,  but  this 
use  would  have  incompatible  impacts 
on  refuge  bear  populations.  Seasonal 
closure  in  support  of  a  bear  viewing 
program  not  only  would  satisfy  the  need 
to  conserve  bears,  but  would  also  make 
possible  continued  public  use.  No  other 
alternative  could  provide  both  benefits. 

The  refuge’s  trial  bear  viewing 
program  initiated  at  Dog  Salmon  Creek 
was  moved  to  the  O’Malley  River  area 
in  1992  because  of  the  documented 
problems  and  incompatibility  between 
high  and  unregulated  public  use  and 
bears  in  the  O’Malley  area.  A  temporary 
closure,  pursuant  to  50  CFR  36.42,  was 
utilized  to  avoid  conflicts  between 
people  and  bears  at  this  important 
seasonal  bear  concentration  area.  Goals 
of  the  trial  O’Malley  bear  viewing 
program  were: 

1.  To  replace  an  incompatible  level  of 
unrestricted  use  of  the  O’Malley  River 
area  during  key  bear  use  periods,  with 

a  compatible  recreational  opportunity 
which  would  protect  and  conserv'e 
browm  bear  populations. 

2.  To  develop  and  maintain  a  program 
that  provides  the  general  public  a  safe 
and  professional  guided  bear  viewing 
opportunity,  that  is  consistent  with 
Refuge  management  objectives  and 
policies  established  in  the 
Comprehensive  Conservation  Plan. 

The  program  proved  popular  with  the 
public:  in  1992,  88  persons  participated. 
The  Service  was  satisfied  that  both 
proOTam  goals  were  adequately  met. 

The  O’Malley  Bear  Viewing  Program 
is  designed  to  increase  wildlife  viewing 
opportunities  for  the  public.  The  brown 
bears  of  Kodiak  National  Wildlife 
Refuge  offer  unique  and  highly  desirable 
opportunities  for  viewing:  opportunities 
that  are  most  safely  and  effectively 
provided  by  a  structured  viewing 
program. 

Structured  wildlife  viewing  programs 
have  been  used  successfully  as  a 
conservation  management  tool  and  to 
enhance  public  use  opportunities 
elsewhere  in  Alaska.  The  best  known 
program  is  conducted  at  the  McNeil 
River  State  Game  Sanctuary  by  the 
Alaska  Department  of  Fish  and  Game. 
The  McNeil  River  program  has  gained  a 
worldwide  reputation  for  quality  bear 
viewing,  and  competition  for  permits  is 
so  intense  that  applicants  have  less  than 
an  8  percent  chance  of  obtaining  a 
permit.  Another  popular  bear  viewing 
program  is  conducted  at  Brooks  Camp 
in  Katmai  National  Park.  The  number  of 
visitors  at  Brooks  Camp  is  not  limited 
except  by  availability  of  lodge  and 


Statutory  Authority 

In  accordance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966  (16  U.S.C.  668dd),  the 
Secretary  is  authorized  under  such 


Environmental  Considerations 

This  rulemaking  is  categorically 
excluded  under  40  CFR  1508.4  from  the 
requirements  of  the  National 
Environmental  Protection  Act  of  1969 
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(42  U.S.C.  4321-4347)  as  an 
administrative  action  that  will  have  no 
potential  for  causing  substantial 
environmental  impact. 

Economic  Effect 

Implementation  of  the  proposed  rule 
will  seasonally  close  two  tenths  of  one 
percent  (.02%)  of  Kodiak  Refuge  lands, 
to  commercial  operators  and  public  use 
not  connected  with  the  organized  bear 
viewing  program.  Observations  by 
refuge  personnel  indicate  that 
commercial  use  of  the  closure  area  has 
historically  been  steady.  All  use 
(commercial  and  non-commercial)  was 
estimated  to  have  averaged  266  user 
days  during  1989  and  1990,  and  353 
user  days  during  1991.  These  levels  of 
use  will  clearly  be  exceeded  by  the 
amount  of  commercial  use  (minimum  of 
480  user  days)  that  will  be  allowed 
under  terms  of  a  permit  authorizing  the 
bear  viewing  program.  Thus,  a  net  gain 
of  commercial  use  is  expected  to  occur. 
Also,  at  least  a  portion  of  the 
commercial  use  previously  occurring  in 
the  closure  area  will  simply  be 
displaced  to  another  location  and 
therefore  not  lost  to  the  local  economy. 

Changes  in  use  of  the  resource  will 
have  no  signiHcant  effect  on  national 
income.  Private  income  will  be 
enhanced,  but  dollar  amounts  will  be 
small  and  have  insignihcant  impact  on 
the  local  economy.  Agency  costs  for 
monitoring  the  closure  and  the  bear 
viewing  commercial  operation  will  be 
approximately  $40,000  less  than  that 
expended  during  Hscal  year  1992  for 
program  operation  by  the  government. 


This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

List  of  Subjects  in  50  CFR  Part  36 

Alaska,  Recreation  and  recreation 
areas,  Reporting  and  recordkeeping 
requirements,  and  Wildlife  refuges. 

Accordingly,  part  36  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows; 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  460(k)  et  seq.,  668dd 
et  seq.,  742(a)  et  seq.,  3101  et  seq.,  and  44 
U.S.C.  3501  et  seq. 

2.  §  36.39  (j)  is  revised  to  read  as 
follows: 

§  36.39  Public  use. 
***** 

(j)  Kodiak  National  Wildlife  Refuge. — 
(1)  Seasonal  public  use  closure  of  the 
O’Malley  River  Area.  Certain  areas 
within  the  Kodiak  National  Wildlife 
Refuge  are  closed  from  June  25  through 
September  30  annually  to  all  public 
access,  occupancy  and  use,  except  for 


individuals  participating  in  the 
O’Malley  Bear  Viewing  Program.  These 
areas  subject  to  seasonal  closure  consist 
of  lands  and  waters  located  within 
Townships  33  and  34  South,  Range  30 
West,  Seward  Meridian,  Alaska, 
consisting  of  approximately  3,955  acres, 
and  more  specifically  described  as 
follows:  Township  33  South,  Range  30 
West,  Seward  Meridian,  Alaska,  all  of 
section  25;  all  of  section  26,  excluding 
U.S.  Survey  10875  and  the  adjacent 
riparian  ownership  (Koniag  Inc.) 
fronting  the  survey  and  extending  to  the 
center  of  Karluk  L^e;  all  of  section  27; 
the  NE  1/4  of  section  34;  and  all  of 
sections  35  and  36,  excluding  U.S. 
Survey  10876  and  the  adjacent  riparian 
ownership  (Koniag  Inc.)  fronting  the 
survey  and  extending  to  the  center  of 
Karluk  Lake;  Township  34  South,  Range 
30  West,  Seward  Meridian,  Alaska,  the 
N  1/2  of  section  1  and  the  N  1/2  of 
section  2.  The  refuge  will  provide  a  map 
of  the  closure  area  to  all  interested 
parties. 

(2)  Access  easement  provision. 
Notwithstanding  any  other  provision  of 
this  paragraph  (j),  there  exists  a  twenty- ' 
five  foot  wide  access  easement  on  an 
existing  trail  within  the  Koniag  Inc. 
Regional  Native  Corporation  lands 
within  the  properties  described  in  (j)(l) 
of  this  section  in  favor  of  the  United 
States  of  America. 

Dated:  April  13, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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Bureau  of  Land  Management 

43  CFR  Parts  3720,  3730,  3800,  3810, 
3820,  3830,  and  3850. 
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RIN  1004-AC17 

Mining  Claims;  Rental,  Maintenance, 
and  Location  Fees;  Lands  Open  to 
Location,  National  Parks,  King  Range 
National  Conservation  Area,  Indian 
Reservations,  Surface  Management; 
Removal  of  Obsolete  or  Expired 
Regulations,  Consolidation  of 
Remaining  Sections 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  has  two 
objectives.  The  rule  would  implement 
Title  X,  Subtitle  B,  sections  10101 
through  10106  of  the  Omnibus  Budget 
Reconciliation  Act  of  August  10, 1993 
(Pub.  L.  103-66, 107  Stat.  312)  (the  Act), 
which  are  entitled  “Hardroclc  Mining 
Claim  Maintenance  Fee.”  Section  10106 
of  the  Act  requires  the  Secretary  to  issue 
regulations  implementing  the  Act  as 
soon  as  practicable  after  enactment.  The 
Act  extends,  in  effect,  with  certain 
modifications,  the  mining  claim  fee 
provisions  of  the  Act  of  October  5, 1992, 
until  September  30, 1998.  These  Acts 
require,  unless  the  claimant  qualifies  for 
an  exemption  (or  waiver),  payment  of  an 
annual  fee  of  $100  per  mining  claim  or 
site  located  and  held  on  the  public 
lands  pursuant  to  the  General  Mining 
Law  of  1872.  The  Act  also  establishes  a 
new  location  fee  of  $25  for  each  new 
mining  claim  or  site  located  on  public 
lands  on  or  after  August  11, 1993,  and 
before  September  30, 1998,  w'hich  is 
required  to  be  paid  at  the  time  of 
recording  of  the  mining  claim  or  site 
with  the  Bureau  of  Land  Management 
(BLM)  under  section  314(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  and  the 
regulations  in  43  CFR  3833.  It  also 
implements  the  new  location  and 
recording  requirements  for  mining 
claims  located  on  Stockraising 
Homestead  Act  lands  required  by  the 
Act  of  April  16, 1993  (107  Stat.  60). 

It  removes  obsolete  or  expired 
provisions,  and  consolidates  provisions 
that  are  still  in  force  and  effect,  in  the 
regulations  concerning  location  and 
entry  of  mining  claims  and  sites  on  coal 
bearing  lands,  on  the  National  Park 
System  units,  the  King  Range 
Conservation  Area,  and  Indian 
reservations. 


DATES:  Comments  should  be  submitted 
by  June  10, 1994.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  in  the  decision  making 
process  on  the  issuance  of  the  final  rule. 
ADDRESSES:  Comments  should  be 
submitted  to;  Director  (140),  Bureau  of 
Land  Management,  room  5555  MIB, 

1849  C  Street  N\V.,  Washington,  DC 
20240.  Comments  will  be  available  for 
public  review  in  room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Bruno,  (202)  452-0350,  or  Roger 
Haskins,  (702)  785-6576. 

SUPPLEMENTARY  INFORMATION: 

1.  Maintenance  and  Location  Fees 

Most  of  this  rule  is  devoted  to 
amending  the  regulations  (43  CFR  parts 
3730,  3820,  3830,  and  3850)  previously 
published  in  the  Federal  Register  on 
July  15, 1993  (58  FR  38186),  and 
corrected  on  August  3, 1993  (58  FR 
41184).  That  rule  implemented  the  Act 
of  October  5,  1992  (106  Stat.  1374), 
which  required  a  $100  rental  fee  per 
mining  claim  or  site  for  the  1993  and 
1994  assessment  years,  with  payment 
due  for  both  assessment  years  by  August 
31, 1993.  The  law  exempted  claimants 
who  owned  10  or  fewer  mining  claims 
and  sites  and  met  other  criteria.  The 
1993  Act  extended  the  $100  per  claim 
or  site  fee  to  September  30, 1998, 
making  it  an  annual  payment  of  $100 
due  on  each  August  31st,  to  hold  the 
claim  or  site  for  the  upcoming 
assessment  year.  The  name  of  the  fee 
was  changed  in  the  Act  from  “rental 
fee”  to  “maintenance  fee.”  A  new  fee  of 
$25,  called  a  location  fee,  is  required 
under  section  10102  of  the  Act.  It  is  a 
one-time  fee  to  be  paid  to  BLM  at  the 
time  the  new  mining  claim  or  site  is 
recorded.  The  Act  allows  a  waiver  from 
the  maintenance  fee  for  claimants  who 
own  10  or  fewer  mining  claims  and 
sites,  for  certain  mining  claims  and  sites 
undergoing  reclamation,  and  for  several 
other  situations.  Numerous  specific 
provisions  in  the  regulations  on  mining 
would  be  amended  to  reflect  the  new 
terminology  and  the  requirements  of  the 
1993  Act.  These  include  provisions 
relating  to  filing  claims  on  O.  and  C. 
(revested  Oregon  and  California 
Railroad  and  Reconveyed  Coos  Bay 
Wagon  Road  Grant)  Lands  in  subpart 
3821. 

On  April  16, 1993,  Public  Law  103- 
23  (107  Stat.  60)  was  enacted,  requiring 
new  procedures  and  filings  for 
claimants  locating  and  operating  mining 
claims  on  lands  patented  under  the 
Stockraising  Homestead  Act  of  1916 


(SRHA,  43  U.S.C.  299).  Effective 
October  13, 1993,  prior  to  locating  a 
mining  claim  on  such  lands,  a  claimant 
is  required  to  file  with  the  Secretary  of 
the  Interior  a  notice  of  intent  to  locate 
a  mining  claim  and  to  notify  the  surface 
owner  of  such  notice  of  intent.  SRIL^ 
lands  may  not  be  entered  for  the 
location  of  a  mining  claim  until  30  days 
after  the  surface  owner  has  received 
notice  of  the  filing  of  such  notice  of 
intent  to  locate.  Filing  of  the  notice  of 
intent  with  BLM  also  has  the  effect  of 
segregating  the  land  sought  for  90  days 
from  all  other  land  and  mineral  entry  by 
anyone  else.  Filing  of  a  Plan  of 
Operations  (now  required  by  the  SRHA) 
extends  the  segregation  until  the  Plan  is 
approved  or  denied  by  the  BLM  District 
Office. 

A  section-by-section  discussion  of  the 
amendments  to  implement  these 
statutory  changes  follows.  Other 
changes  would  be  made  in  certain 
sections  for  purposes  of  updating  and 
clarifying  the  regulations. 

Subpart  3730 — Public  Law  359; 

Mining  in  Power  Site  Withdrawals: 
General.  The  sections  on  authorities 
(§  3730.0-3)  and  information  collection 
(§  3730.0-9)  would  be  amended  to  add 
references  to  the  Act  of  August  10, 1993 
(107  Stat.  312).  The  section  on  Purpose 
(§  3730.0-1)  would  also  be  amended  to 
refer  to  lands  included  under  the  O.  and 
C.  Act,  and  would  be  subdivided  for 
clarity. 

Subpart  3734 — Location  and 
As.sessment  Work.  Section  3734.1  of  this 
subpart,  which  requires  the  owner  of  a 
claim  to  file  notice  of  location  and 
as.sessment  work,  would  be  amended  at 
paragraphs  (a)  and  (c)  to  provide  for  the 
maintenance  fee  required  by  the  Act. 

Subpart  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  Service  Charges,  Rental, 
Maintenance,  and  Location  Fees.  This 
subpart,  including  its  title,  would  be 
amended  to  reflect  the  addition  of 
maintenance  and  location  fees  required 
by  the  Act.  Various  sections  would  be 
amended  as  follows: 

Section  3833.0-1  Purpose. 

Paragraph  (c)  of  this  section  would  be 
amended  to  add  as  a  purpose  the 
implementation  of  the  annual 
maintenance  fee  established  by  the  Act. 

Section  38^3.0-3  Authority. 
Paragraphs  (e)  and  (f)  of  this  section 
would  be  amended  by  adding  the  Act  to 
the  rental  fee  authority.  A  new 
paragraph  (g)  would  be  added  to 
implement  the  mining  claim  entry  and 
location  amendments  to  the 
Stockraising  Homestead  Act  of  1916 
enacted  by  Public  Law  103-23, 107  Stat. 
60.  The  new  paragraph  cross-references 
part  3814,  which  has  not  yet  been 
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amended  to  reflect  the  Act  of  April  16, 
1993,  as  of  this  publication.  However, 

BLM  is  preparing  a  proposed  rule  that 
would  amend  part  3814  for  this 
purpose.  A  new  paragraph  (h)  would  be 
added  to  refer  to  the  Soldier’s  and 
Sailor’s  Relief  Act  of  1940  (50  U.S.C 
Appendix  565),  which  excuses  active 
duty  military  personnel  from 
performance  of  assessment  work. 

Section  3833.0-5  Definitions.  The 
definitions  section  would  be  amended 
by  revising  the  definitions  of  “owner,” 
“proper  BLM  office,”  “file  or  filed,” 
“filing  year,”  “rental  fee,”  and  “small 
miner,”  and  adding  definitions  of 
“maintenanca  fee,”  “location  fee,” 
“related  party,”  and  “control,”  new 
terms  introduced  in  the  Act.  Also  added 
are  definitions  of  “forfeiture,” 
“returnable,”  and  “refundable.”  The 
rule  would  define  “forfeiture”  as  it 
pertains  to  mining  claims  or  sites  under 
section  314  of  FLPMA,  and  the  acts  of 
October  5, 1992,  and  August  10, 1993. 

The  U.S.  Supreme  Court,  in  United 
States  V.  Locke,  471  U.S.  84  (1985), 
determined  that  the  term 
“abandonment”  as  used  in  FLPMA  was 
equivalent  to  “forfeiture.” 

The  definition  of  "owner”  would  be 
amended  to  make  it  clear  that 
ownership  of  a  mining  claim  is 
determined  by  State  and  Federal  law, 
and  that  the  owner’s  current  address  of 
record  is  required  to  be  stated  on  all 
instruments  recorded  or  filed  with  the 
BLM  under  this  subpart. 

The  definition  of  “proper  BLM  office” 
would  be  amended  to  add  the  Northern 
District  Offices  Records  and  Public 
Information  Unit  in  Fairbanks,  Alaska, 
as  a  proper  recording  office  for  mining 
claim  instruments  in  Alaska,  in  addition 
to  the  office  in  Anchorage. 

The  definition  of  “file  or  filed”  would 
be  amended  to  apply  the  postmark  rule 
to  rental  and  maintenance  fees,  to  the 
filing  of  waiver  statements  by  qualified 
small  miners,  and  new  locations  or 
certificates  of  location. 

The  definition  of  "filing  year”  would 
be  amended  by  substituting  the  term 
“filing  period,”  and  divided  to  define 
the  filing  dates  for  fees  or  exemptions 
under  the  Act. 

The  definition  of  “rental  fee”  would 
be  amended  to  remove  language 
pertaining  to  the  rental  fee  required  by 
the  Act  of  October  5, 1992,  which  is  no 
longer  necessary. 

The  definition  of  “nonrefundable” 
would  be  removed,  and  a  new  section 
3833.1-8  would  be  added  to  the 
regulations  providing  for  the  refund  of 
maintenance  and  location  fees  as  well  as 
rental  fees  under  certain  circumstances, 
in  order  to  conform  to  the  Act,  and 


further  clarifying  imder  what  conditions 
a  refund  may  be  obtained. 

Section  3833.0-9  Information 
collection.  This  section  would  be 
amended  to  add  the  Acts  of  April  16, 

1993,  and  August  10, 1993,  to  the 
authorities. 

Section  3833.1-2  Recordation  of 
mining  claims,  mill  sites,  and  tunnel 
sites  located  after  October  21, 1976.  This 
section  would  be  amended  by  adding  a 
new  paragraph  (c)  to  explain  the 
requirements  of  the  Act  of  April  16, 

1993  (107  Stat.  60),  which  amended  the 
SRHA  as  it  pertains  to  the  location  of 
mining  claims.  The  Act  of  April  16, 

1993,  places  additional  requirements  for 
approval  of  mineral  operations  on 
Stockraising  Homestead  lands  and  for 
additional  bonding  to  protect  the 
surface  owner  from  the  effects  of  mining 
operations.  These  additional 
requirements  will  be  covered  by  another 
proposed  rule  to  amend  43  CFR  subpart 
3814. 

Section  3833.1-3  Service  charges, 
rental  fees,  maintenance  fees,  and 
location  fees;  form  of  remittance  and 
acceptance.  This  section  is  amended  to 
add  the  maintenance  and  location  fees, 
and  restructured  to  clarify  the  payment- 
for-services  policy  with  respect  to 
mining  claim  documents,  filings,  and 
fees. 

Section  3833.1-4  Service  charges 
and  location  fees.  This  section  is 
amended  to  add  the  maintenance  and 
location  fees  into  the  appropriate 
paragraphs,  and  is  reorganized  for 
clarity. 

Section  3833.1-5  Rental  fees  and 
maintenance  fees.  This  section  is 
amended  to  add  the  maintenance  fees  to 
the  existing  rental  fees,  and  to  state 
when  and  under  what  circumstances 
each  is  due  and  payable.  A  new 
paragraph  (g)  is  added  to  allow  an 
exempted  mining  claim,  if  transferred  to 
a  party  not  entitled  to  a  waiver,  to  have 
the  rental  or  maintenance  fee  otherwise 
owed  on  the  mining  claim  paid  by  the 
transferee  at  the  time  of  recording  the 
transfer  pursuant  to  3833.3  of  this  title. 

A  new  paragraph  (h)  is  added  to 
implement  section  10105(c)  of  the  Act 
of  August  10, 1993.  This  section  of  the 
Act  requires  that  the  maintenance  fee 
and  location  fee  be  adjusted  every  five 
years,  or  allows  adjustments  to  be  made 
sooner  if  the  Secretary  deems  it 
reasonable,  based  upon  any  changes  in 
the  Consumer  Price  Index.  Notice  of  any 
change  is  required  to  be  given  by  July 
1st  of  any  year,  with  the  new  fee  due  by 
August  31st  of  that  same  year.  A  new 
paragraph  (i)  is  added  to  state  that  the 
$100  annual  maintenance  fee  applies  to 
all  mill  and  tunnel  sites,  and  that  a 
waiver  of  payment  of  the  fee  for  mill 


and  tunnel  sites  may  be  obtained  under 
special  circumstances. 

Section  3833.1-6  Maintenance  fee 
waiver  qualifications  under  the  Act  of 
August  10, 1993 — Applicable  from  12 
O’clock  noon  on  September  1, 1993, 
until  12  O’clock  noon  September  1, 

1998.  This  section  would  be  retitled  and 
revised  to  identify  the  conditions  under 
which  a  waiver  of  payment  of  the 
maintenance  fees  under  the  Act  may  be 
obtained. 

Section  3833.1-7  Fifing 
requirements  for  maintenance  fee 
exemptions  (waivers).  This  section 
would  be  revised  to  identify  the 
documents  required  and  deadlines  for 
applying  for  a  waiver  of  payment  of  the 
maintenance  fees  under  the  Act.  This 
provision  operates  in  advance  of  each 
upcoming  assessment  year.  The 
assessment  work  performed  during  a 
given  assessment  year,  certified  to  under 
this  section,  holds  the  mining  claim  for 
the  next  assessment  year  without 
payment  of  the  maintenance  fee.  For 
those  claimants  who  do  not  pay  the 
required  claim  maintenance  fee  and 
who  instead  seek  a  waiver  ftnm  such 
payment  requirement,  the  failure  to  file 
a  certified  statement  by  each  August  31 
certifying  that  the  assessment  work  was 
done  for  the  assessment  year  just  ending 
will  cause  the  mining  claim  to  be 
forfeited  under  the  Act.  In  addition, 
failure  to  file  affidavits  of  annual 
assessment  work  on  or  before  December 
30  of  the  year  in  which  the  small  miner 
certification  was  made  will  cause  the 
mining  claim  to  be  forfeited  under  the 
Federal  Land  Policy  and  Management 
Act.  (For  example,  a  certification  filed 
by  a  qualified  claimant  on  August  31, 
1994,  certifies  performance  of 
assessment  work  for  the  assessment  year 
that  began  at  noon  on  September  1, 

1993.  This  allows  a  waiver  of  payment 
of  the  maintenance  fee  due  on  August 
31, 1994,  to  hold  the  claim  for  the 
assessment  year  beginning  at  noon  on 
September  1, 1994,  However,  if  the 
affidavit  of  labor  is  not  filed  by 
December  30, 1994,  for  the  work  done 
for  the  assessment  year  beginning  at 
noon  September  1, 1993,  the  claims  are 
deemed  abandoned  and  void  and  are 
forfeited.  This  process  begins  again  with 
the  next  certification  deadline  of  August 
31, 1995). 

Section  3833.1-8  Refundability  of 
service  charges,  location  fees,  rental  and 
maintenance  fees.  This  section,  which 
would  be  moved  from  §  3833.0-5(v)  in 
the  current  regulations,  would  be 
amended  to  reference  location  and 
maintenance  fees,  allow  refunds  of 
service  fees  in  certain  circumstances, 
allow  for  refunds  of  duplicate  payments, 
and  allow  for  refunds  in  any  other 
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situation  in  which  a  payment  is  made 
for  a  mining  claim  that  was  void  by 
operation  of  law  at  the  time  the  payment 
was  made.  Also  added  is  a  provision 
that  voluntary  actions  are  not 
considered  a  reason  for  a  refund. 

Section  3833.2-3  Consistency 
between  the  Federal  Land  Policy  and 
Management  Act,  the  General  Mining 
Law  of  May  10, 1872,  the  Act  of  October 
5, 1992,  and  the  Act  of  August  10, 1993. 
The  section  title  would  be  revised  to 
add  the  Act  of  August  10, 1993,  and 
paragraphs  (d)  and  (e)  would  be 
amended  to  reflect  the  new  dates  in 
1999  when  assessment  work  is  required 
to  be  resumed  when  the  Act  expires. 

Section  3833.2-6  When  evidence  or 
notice  is  not  required.  This  section 
would  be  amended  to  add  the 
conditions  contained  in  the  Act. 

Section  3833.3  Notice  of  transfer  of 
interest.  Paragraph  (c)  would  be 
amended  to  state  clearly  when  a  transfer 
of  interest  becomes  effective  on  the  title 
records  of  BLM. 

Section  3833.4  Failure  to  file,  or  to 
pay  rental,  maintenance  fees,  or  location 
f^ees.  The  section  title  would  be  revised 
by  adding  maintenance  and  location 
fees.  Paragraph  (a)  would  be  amended 
by  adding  the  conditions  of  the  Act.  The 
amendment  in  this  paragraph  would  not 
allow  claimants  who  do  not  qualify  for 
a  small  miner  waiver  to  claim  a  waiver 
on  only  ten  or  fewer  claims.  This 
provision  does  not  cause  an  automatic 
relinquishment  of  a  claimant’s  mining 
claims  or  sites  that  are  over  the  ten- 
claim  limit  for  small  miner  waivers. 
Paragraph  (b)  would  be  amended  by 
correcting  cross-references.  A  new 
paragraph  (c)  would  be  added  to  explain 
the  Bureau’s  policy  on  the  effect  of 
failure  by  a  purchaser  or  transferee  of  a 
mining  claim  or  site  to  record  the  new 
ownership  interest  with  the  BLM. 

Subpart  3851 — Assessment  Work; 
General.  This  subpart  also  would  be 
amended  to  implement  the  statutory 
changes  contained  in  the  Act.  A 
discussion  of  the  sections  to  be  affected 
and  the  changes  to  be  made  follows: 

Section  3851.3  Effect  of  failure  to 
perform  assessment  work.  Paragraph  (c) 
of  this  section  would  be  amended  to 
state  that  the  Act  suspends  and 
supersedes  the  requirements  to  perform 
assessment  work. 

Section  3851.4  Failure  of  a  co-owner 
to  contribute  to  annual  assessment  work 
or  to  the  payment  of  rental  or 
maintenance  fees.  The  section  title 
would  be  amended  by  adding 
maintenance  fees.  The  existing  section 
is  divided  into  new  paragraphs  (a)  and 
(b)  and  the  failure  to  pay  the 
maintenance  fee  is  added  as  another 
ground  for  action  against  a  delinquent 


co-owner.  A  new  paragraph  (c)  would 
be  added  to  identify  the  action  required 
of  co-owners  who  have  met  the 
publication  requirements  of  §  3851.4  to 
terminate  the  interest  of  a  delinquent 
co-owner,  and  would  like  the  BLM 
record  title  to  the  mining  claim 
corrected.  A  new  paragraph  (d)  would 
be  added  to  refer  to  the  Soldier’s  and 
Sailor’s  Relief  Act  and  the  fact  that 
pursuant  to  that  Act,  an  active  duty 
military  person  may  not  be  so 
“published  out”  for  failure  to  contribute 
as  long  as  he  or  she  is  on  active  duty 
and  has  complied  with  §  3851.6. 

Section  3851.5  Assessment  work  not 
required  after  allowance  of  mineral 
entry.  This  section  would  be  amended 
to  reflect  the  effects  of  the  Act  on  claims 
for  which  mineral  patent  applications 
have  been  filed.  After  the  first  half  of  the 
mineral  entry  final  certificate  has  been 
issued  by  the  Secretary  of  the  Interior 
confirming  the  mineral  entry,  there  is  no 
longer  a  requirement  to  perform 
assessment  work,  and  no  requirement  to 
pay  the  rental  or  maintenance  fees. 

New  §  3851.6  Assessment  work  not 
required  for  active  duty  military 
personnel.  This  new  section  would  be 
added  to  explain  how  an  active  duty 
military  person  may  apply  for  and 
receive  an  exemption  from  the 
performance  of  assessment  work  and 
payment  of  maintenance  fees  under  the 
Soldier’s  and  Sailor’s  Relief  Act. 

Subpart  3852 — ^Deferment  of 
Assessment  Work.  This  subpart  would 
be  amended  for  purposes  of  updating 
and  clarification.  Amendments  would 
occur  in  the  following  sections. 

Section  3852.0-3  Authority. 

Section  3852.2  Filing  of  Petition  for 
deferment,  contents.  The  first  two 
sentences  of  paragraph  (a)  would  be 
revised  to  state  clearly  the  filing 
requirements  for  a  deferment  of 
assessment  work. 

Section  3852.3  Notice  of  action  on 
petition  to  be  recorded.  This  section 
would  be  amended  to  state  more  clearly 
the  recording  requirements  for  a 
petitioner,  once  the  BLM  authorized 
officer  has  ruled  on  the  merits  of  the 
petition  for  deferment  of  assessment 
work. 

2.  Removal  of  Obsolete  Provisions  and 
General  Streamlining  of  Mining  Law 
Regulations 

Parts  3720,  3800,  3810  and  3820  of 
title  43,  Code  of  Federal  Regulations 
have  subparts  and  sections  that  are  no 
longer  in  effect  or  no  longer  operative 
due  to  the  repeal  of  the  statutes  upon 
which  they  are  based  or  the  transfer  of 
the  regulatory  authority  to  another 
Interior  agency  that  has  promulgated 
new  rules  to  replace  the  current  rules. 


The  proposed  rule  would  reflect  these 
changes.  Subpart  3827  is  consolidated 
into  subpart  3809,  as  the  two  sets  of 
surface  management  regulations  are 
duplicative. 

Part  3720 — ^Public  Law  357;  Entry  and 
Location  of  Source  Materials  upon 
Public  Lands  Valuable  for  Coal;  Subpart 
3722 — Report  to  Geological  Survey. 
Existing  part  3720  and  subpart  3722  of 
this  title  are  based  upon  Section  1  of  the 
Act  of  August  11, 1955  (30  U.S.C.  541), 
concerning  payment  by  mining 
claimants  to  the  United  States  for  the 
value  of  lignite  coal  mined  and  removed 
in  the  development  of  mines  for  source 
materials  (uranium,  thorium,  and  other 
radioactive  minerals).  As  further 
provided  by  section  10  of  the  Act  of 
August  11, 1955  (30  U.S.C.  541i),  this 
provision  expired  on  August  11, 1975, 
and  all  mining  claims  located  upon 
coal-bearing  lands  under  this  Act 
terminated  by  operation  of  law  unless 
patent  had  been  applied  for  prior  to 
August  11, 1975.  All  coal  lands  were 
removed  from  mineral  location  and 
entry  as  of  August  11, 1975.  Therefore, 
part  3720,  including  subpart  3722, 
would  be  removed  in  its  entirety  and 
the  part  number  reserved  for  future  use. 

Subpart  3809 — Surface  Management. 
This  subpart  would  be  amended  to  add 
the  statute  designating  the  King  Range 
Conservation  Area  to  the  authorities 
section,  to  define  the  term  in  the 
definitions  section,  and  to  include  the 
King  Range  in  §  3809.1— 4(b)  as  an  area 
requiring  a  mandatory  plan  of 
operations  for  all  activities  exceeding 
casual  use.  The  authorities  section  will 
also  be  amended  to  include  the  Act  of 
April  16, 1993,  for  Stockraising 
Homestead  Act  lands. 

Subpart  3811 — Lands  Subject  to 
Location  and  Purchase.  Three  sections 
in  this  subpart  are  no  longer  necessary 
and  would  be  revised  or  removed. 
Section  3811.2-2  relates  to  lands  in 
National  Parks  and  National 
Monuments.  The  Mining  in  the  Parks 
Act  (16  U.S.C.  1901  et  seq.),  effectively 
closed  all  National  Parks  and 
Monuments  to  any  further  mining  claim 
location  or  mineral  entry.  After 
September  28, 1976,  no  mining  claims 
could  be  located  in  any  unit  of  the 
National  Park  System.  The  existing 
language  of  §  3811.2-2,  which  provides 
that  certain  National  Parks  and 
Monuments  are  open  to  mining  claim 
location,  no  longer  serves  any  purpose. 
Regulations  governing  access  to  existing 
mining  claims  on  National  Parks  and 
Monuments,  and  operations  thereon, 
were  published  by  the  National  Park 
Service  in  1977,  and  are  now  codified 
at  36  CFR  part  9.  Section  3811.2-2 
w'ould  be  revised  to  state  simply  that  no 
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units  of  the  National  Park  System  are 
open  to  the  location  of  mining  claims 
under  the  General  Mining  Law  of  1872, 
as  amended. 

Section  3811.2-3  Lands  in  Indian 
reservations.  This  section  would  be 
revised  to  state  that  all  Indian 
reservations  are  closed  to  the  location  of 
mining  claims  and  to  entry  under  the 
General  Mining  Law  of  1872,  as 
amended.  The  Papago  Indian 
Reservation  in  Arizona  (now  called  the 
To  Ho  No  O’odham  Reservation)  was 
open  to  mining  claim  location  and  entry 
from  June  18, 1934,  until  May  27, 1955, 
pursuant  to  the  Act  of  June  18, 1934  (25 
U.S.C.  461-479,  as  amended).  Since 
May  27, 1955,  this  reservation  has  been 
closed  to  mining  claim  location, 
pursuant  to  the  Act  of  May  27, 1955  (25 
U.S.C.  463).  All  minerals  on  lands  in 
Indian  reservations  may  be  acquired 
only  by  lease  pursuant  to  the  Act  of  May 
11, 1938  (25  U.S.C.  396a),  the  Act  of 
March  3, 1909  (25  U.S.C.  396),  or  the 
Indian  Mineral  Development  Act  of 
1982,  25  U.S.C.  2101  et  seq.  The 
regulations  governing  such  mineral 
leasing  is  found  in  subchapter  I,  title  25, 
Code  of  Federal  Regulations. 

Section  3811.2-8  Lands  under 
Alaska  Public  Sale  Act.  The  Alaska 
Public  Sale  Act  (48  U.S.C.  364a-364e) 
was  repealed  effective  October  21, 1986, 
by  Section  703(a)  of  FLPMA  (43  U.S.C. 
1701).  Accordingly,  §3811.2-8  would 
be  removed  in  this  proposed  rule. 

Section  3821.0-3  Authority.  This 
section  is  amended  to  add  the  Act  of 
August  10, 1993,  as  one  of  the 
authorities  for  the  regulations  in  part 
3820. 

Section  3821.2  Requirements  for 
filing  notices  of  locations  of  claims; 
descriptions.  This  section  is  amended  to 
add  maintenance,  location,  and  service 
fees  as  fees  payable  under  part  3820 
when  locating  a  claim.  A  further  change 
states  that  the  location  notice  or 
amendment  is  required  to  indicate  the 
applicable  acts  under  which  the  claim  is 
filed. 

Section  3821.3  Requirement  for 
filing  statements  of  assessment  work. 
This  section  is  amended  to  add  the 
maintenance  fee  as  a  fee  payable  when 
complying  with  annual  requirements 
under  part  3820. 

Subpart  3826 — National  Park  Service 
Areas.  This  subpart  was  also  rendered 
inoperative  by  the  Act  of  September  28, 
1976  (16  U.S.C.  1901  et  seq.),  which 
closed  and  withdrew  from  all  forms  of 
mineral  entry  and  appropriation  all 
lands  and  imits  of  the  National  Park 
i  System.  The  authority  for  administering 

I  the  mining  claims  and  sites  located 

i  within  the  units  prior  to  September  28, 

:  1976,  has  been  transferred  to  the 

t: 
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National  Park  Service.  Access  to  and 
operations  upon  mining  claims  and  sites 
located  within  the  units  of  the  National 
Park  System  are  now  governed  by  36 
CFR  part  9,  and  subpart  3826  would  be 
removed  in  this  rule. 

Subpart  3827 — King  Range  National 
Conservation  Area.  This  subpart  will  be 
removed  because  it  is  duplicated  in 
subpart  3809.  It  became  effective  in 
April  1976  to  implement  the  surface 
management  requirements  of  the  Act  of 
October  21, 1970  (84  Stat.  1070),  which 
established  the  King  Range  National 
Conservation  Area.  Section  5  of  that  Act 
required  that  all  activities  occurring 
pursuant  to  the  General  Mining  Law  of 
1872  (30  U.S.C.  22  et  seq.)  be  managed 
to  prevent  environmental  damage  and 
provide  for  reclamation.  Subsequent  to 
the  April  1976  rule,  on  October  21, 

1976,  FLPM.\  was  enacted.  Section 
302(b)  of  that  Act  required  that  all 
public  lands  be  managed  to  prevent 
undue  or  urmecessary  degradation  from 
activities  on  them,  including  activities 
under  the  General  Mining  Law  of  1872. 
Section  602  of  FLPMA  expanded  the 
boundaries  of  the  King  Range 
Conservation  Area.  Subsequently, 
regulations  were  promulgated  at  43  CFR 
subpart  3809  in  November  1980 
regulating  all  mining  activities  on 
public  lands  under  the  administration  of 
the  Bureau.  These  regulations  in  subpart 
3809  duplicate  subpart  3827  in  form, 
content,  and  requirements.  Therefore, 
the  regulations  in  subpart  3827  would 
be  merged  with  subpart  3809,  and 
subpart  3809  would  be  amended  to 
include  the  King  Range  Conservation 
Area,  under  the  same  criteria  as 
currently  apply  to  the  California  Desert 
Conservation  Area.  Since  enactment  of 
FLPMA,  the  BLM  has  received  no  Plans 
of  Operations  for  mining  in  the  King 
Range  Conservation  Area  lands. 

It  has  been  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  signiHcantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  rule  is  categorically  excluded  from 
further  environmental  review  pursuant 
to  516  Departmental  Manual,  Chapter  2, 
Appendix  1,  Item  1.10,  and  that  the  rule 
will  not  significantly  affect  the  10 
criteria  for  exceptions  listed  in  516  DM 
2,  Appendix  2.  Pursuant  to  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  1508.4)  and  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  “categorical 
exclusions”  means  a  category  of  actions 
that  do  not  individually  or  cumulatively 


have  a  significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  fee  may  represent  an  economic 
consideration  for  a  small,  marginal 
operation  that  does  not  qualify  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  that  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
qualify  for  an  exemption.  Most  marginal 
claims  were  already  abandoned  in  1993 
upon  promulgation  of  the  regulations 
implementing  the  Act  of  October  5, 

1992. 

As  required  by  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determined  that  the  rule  would  not 
cause  a  taking  of  private  property.  The 
requirement  that  a  modest  fee  be  paid  to 
hold  or  maintain  an  existing  unpatented 
mining  claim,  mill  or  tunnel  site 
constitutes  a  reasonable  regulatory 
burden,  and  it  will  have  no  effect  on  a 
claimant's  possessory  interest  in  or 
enjoyment  of  his  or  her  claim  or  site  as 
long  as  he  or  she  complies  with  the 
requirement. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ^ecutive  Order  12778. 

The  provisions  for  collection  of 
information  contained  at  43  CFR  parts 
3730,  3820,  3830,  and  3850,  and  subpart 
3809  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  numbers  1004- 
0104,.  1004-0110,  and  1004-0114. 
Information  collections  for  parts  3730, 
3820,  3830,  and  3850  were  consolidated 
under  clearance  number  1004-0114  in 
the  July  15,  1993  rulemaking  (58  FR 
38186).  As  this  rulemaking  removes 
obsolete  or  inoperative  sections  of  title 
43,  Code  of  Federal  Regulations,  and 
extends  the  previously  enacted  Act  of 
October  5, 1992.  and  implementing 
regulations  published  on  July  15, 1993,. 
this  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
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List  of  Subjects 
43  CFR  Part  3720 

Coal,  Mineral  royalties,  Mines,  Public 
lands — mineral  resources. 

43  CFR  Part  3730 

Administrative  practice  and 
procedure,  Mines,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3800 

Administrative  practice  and 
procedure.  Environmental  protection. 
Intergovernmental  relations.  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds,  Wilderness 
areas. 

43  CFR  Part  3810 

Mines,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3820 

Mines,  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

43  CFR  3830 

Mineral  royalties,  Fees,  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

43  CFR  3850 

Assessment  work.  Mines,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  of  sections  441 
and  2478  of  the  Revised  Statutes,  as 
amended,  (43  U.S.C.  1457  and  1201); 
section  2319  of  the  Revised  Statutes,  as 
amended  (30  U.S.C.  22);  sections  310 
and  703(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  and  1740); 
and  the  acts  October  5, 1992  (106  Stat. 
1374),  April  16, 1993  (107  Stat.  60),  and 
August  10, 1993  (107  Stat.  312);  parts 
1820,  3730,  3820,  3830,  and  3850,  and 
subpart  3809,  Groups  1800,  3700  and 
3800,  subchapters  A  and  C,  chapter  II  of 
title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  he  amended 
as  follows: 

PART  3720— PUBLIC  LAW  357;  ENTRY 
AND  LOCATION  OF  SOURCE 
MATERIALS  UPON  PUBLIC  LANDS 
VALUABLE  FOR  COAL 

1.  Part  3720  is  removed  and  reserved. 


PART  3730— PUBUC  LAW  359;  MINING 
IN  POWERSITE  WITHDRAWALS: 
GENERAL 

2.  The  authority  citation  for  part  3730 
is  revised  to  read  as  follows: 

Authority:  69  Stat.  681,  30  U.S.C.  621-625; 
43  U.S.C.  1701  et  seq.-,  106  Stat.  1374, 1378- 
1379;  Public  Law  103-66,  title  X,  subtitle  B, 
secs.  10101-10106,  of  the  Act  of  August  10, 
1993  (107  Stat.  312). 

Subpart  3730 — Public  Law  359;  Mining 
in  Power  Site  Withdrawals:  General 

3.  Section  3730.0-1  is  revised  to  read 
as  follows: 

§3730.0-1  Purpose;  lands  open. 

(a)  The  purpose  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11, 

1955  (Act),  is  to  permit  the  mining, 
development,  and  utilization  of  the 
mineral  resources  of  all  public  lands 
withdrawn  or  reserved  for  power 
development  and  other  purposes,  except 
for  lands  that; 

(1)  Are  included  in  any  project 
operating  or  being  constructed  under  a 
license  or  permit  issued  under  the 
Federal  Power  Act  or  other  Act  of 
Congress,  or 

(2)  Are  under  examination  and  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Regulatory  Commission  under 
an  uncancelled  preliminary  permit 
which  has  not  been  renewed  more  than 
once. 

(b)  Locations  made  under  the  Act  on 
lands  withdrawn  or  reserved  for  power 
development  within  the  revested 
Oregon  and  California  Railroad  and 
reconveyed  Coos  Bay  Wagon  grant  are 
also  subject  to  the  provisions  of  the  Act 
of  April  8, 1948  (62  Stat.  162).  See 
subpart  3821  of  this  title. 

4.  Section  3730.0-3  is  revised  to  read 
as  follows: 

§  3730.0-3  Authority. 

The  authorities  for  the  regulations  in 
this  part  are  the  Act  of  August  11, 1955 
(30  U.S.C.  621-625);  section  314  of  the 
Act  of  October  21. 1976  (43  U.S.C. 

1744);  Public  Law  102-381,  October  5, 
1992  (106  Stat.  1374, 1378-79);  and 
Public  Law  103-66  (sections  10101- 
10106),  August  10. 1993  (107  Stat.  312). 

5.  Section  3730.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§3730.0-8  Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
enable  the  authorized  officer  to 


determine  w'hether  a  mining  claimant  is 
qualified  to  hold  a  mining  claim  or  site 
for  the  exploration,  development,  and 
utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 
development.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with  the 
Act  of  August  11, 1955  (30  U.S.C.  621- 
625),  Section  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1744),  the  Act  of 
October  5, 1992  (Pub.  L.  102-381, 106 
Stat.  1374,  1378-79),  and  the  Act  of 
August  10, 1993  (Pub.  L.  103-66,  107 
Stat.  312). 

***** 


6.  Section  3734.1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  3734.1  Owner  of  claim  to  file  notice  of 
location  and  assessment  work. 

(a)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  (a)  and  (b),  shall  file  all  notices  or 
certificates  of  location,  amended  notices 
or  certificates,  and  transfers  of  interest, 
with  the  proper  State  Office  of  the 
Bureau  of  Land  Management  pursuant 
to  §§  3833.1,  3833.3,  3833.4,  and  3833.5 
of  this  title,  and  pay  the  applicable 
rental,  maintenance,  location,  and 
service  fees  required  by  subpart  3833  of 
this  title.  The  notice,  certificate, 
transfer,  or  amendment  thereto  shall  be 
marked  by  the  owner  to  indicate  that  it 
is  being  filed  pursuant  to  the  Act  of 
August  11, 1955,  the  Act  of  April  8, 

1948,  or  both,  as  required  by  §  3833.5(c). 
Failure  to  so  mark  the  location 
certificate  will  delay  the  procedures  to 
authorize  mining  under  subpart  3736. 
***** 

(c)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  shall  perform  and  record  annual 
assessment  work  if  he  or  she  qualifies  as 
a  small  miner  under  §  3833.0-5(u)  of 
this  title  or  pay  an  annual  maintenance 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessment  work  or  Notice  of 
Intent  to  Hold,  pursuant  to  subpart  3833 
of  this  title. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

7.  The  authority  citation  for  part  3800 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  447;  16  U.S.C.  347- 
354;  16  U.S.C.  460y  et  seq.-,  16  U.S.C.  473, 
478-482;  16  U.S.C.  1901, 1907;  30  U.S.C.  22 
etseq.-,  30  U.S.C.  122, 161, 162;  30  U.S.C. 


Subpart  3734 — Location  and 
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242;  31  U.S.C.  9701;  43  U.S.C.  2;  43  U.S.C. 

154;  43  U.S.C.  299,  300;  43  U.S.C.  1201;  43 
U.S.C.  1474;  43  U.S.C.  1701  et  seq.;  50  U.S.C. 
Appendix  565;  62  Stat.  162;  100  Stat.  3457- 
3468;  106  Stal.  1374, 1378-1379;  107  Stat. 

60;  and  107  Stat.  312. 

Subpart  3809 — Surface  Management 

8.  Section  3809.0-3  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows; 

§3809.0-3  Authority. 

*  *  *  * 

(e)  The  Act  of  October  21, 1970  {16 
U.S.C.  460y  et  seq  ),  as  amended  by 
section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (16  U.S.C. 
460y-8),  established  the  King  Range 
Conservation  Area  in  California.  The 
Secretary  is  required  under  these  Acts  to 
manage  activities  in  this  conser\'ation 
area  under  the  General  Mining  Law  of 
1872  in  such  a  manner  as  to  protect  the 
scenic,  scientific,  and  environmental 
values  against  undue  impairment,  and 
ensure  against  pollution  of  streams  and 
waters. 

9.  Section  3809.5  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows; 

§  3809.0-5  Definitions. 

*  *  *  * 

(/)  King  Range  Consen’ation  Area 
means  the  area  designated  pursuant  to 
the  Act  of  October  21, 1970  (16  U.S.C. 
460y  et  seq.),  as  amended  by  section  602 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (16  U.S.C. 
460y-8). 

10.  Section  3809.1-4  is  amended  by 
adding  new  paragraph  (b)(6)  to  read  as 
follows; 

§3809.1-4  Plan  of  operations;  When 
required. 


(6)  The  area  designated  as  the  King 
Range  Conservation  Area  pursuant  to  16 
U.S.C.  460y  et  seq.,  as  amended  by 
section  602  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 


PART  38ia-LANDS  AND  MINERALS 
SUBJECT  TO  LOCATION 

Subpart  3811— Lands  Subject  to 
Location  and  Purchase 

11.  Section  3811.2-2  is  revised  to  read 
as  follows; 

§  381 1 .2-2  Lands  in  national  parks  and 
monuments. 

The  Mining  in  the  Parks  Act  (16 
U.S.C.  1901  et  seq.),  effectively 
withdrew  all  National  Parks  and 


Monuments  from  location  and  entry 
under  the  General  Mining  Law  of  1872, 
as  amended.  Since  September  28, 1976, 
all  National  Parks  and  Monuments  and 
other  units  of  the  National  Park  System  . 
have  been  closed  to  the  location  of 
mining  claims  and  sites  under  the 
General  Mining  Law  of  1872,  as 
amended.  Valid  existing  rights  are 
recognized,  but  access  and  permission 
to  operate  mining  claims  and  sites 
within  units  of  the  National  Park 
System  are  now  governed  by  36  CFR 
part  9. 

12.  Section  3811.2-3  is  revised  to  read 
as  follows; 

§  3811.2-3  Lands  in  Indian  reservations. 

All  lands  contained  within  the 
boundaries  of  an  established  Indian 
Reservation  are  withdrawn  from  all 
location,  entry,  and  appropriation  under 
the  General  Mining  Law  of  1872,  as 
amended.  All  minerals  on  Indian 
Reservations  may  only  be  acquired  by 
lease  pursuant  to  the  Act  of  May  11, 

1938  (25  U.S.C.  396a),  the  Act  of  March 
3, 1909  (25  U.S.C.  396),  or  the  Indian 
Mineral  Development  Act  of  1982  (25 
U.S.C.  2101  et  seq.).  The  regulations 
governing  the  mineral  leasing  of  Indian 
lands  are  found  in  25  CFR  Subchapter 
1. 

13.  Section  3811.2-8  is  removed. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

Subpart  3821 — O.  and  C.  Lands 

14.  Section  3821.0-3  is  revised  to  read 
as  follows; 

§3821.0-3  Authority. 

The  authorities  for  the  regulations  in 
this  subpart  are  the  Act  of  April  8, 1948 
(62  Stat.  162):  section  314  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1744);  Public  Law  102- 
381,  October  5,  1992  (106  Stat.  1374, 
1378-79):  and  sections  10101-10106  of 
Public  Law  103-66,  August  10, 1993 
(107  Stat.  312). 

15.  Section  3821.2  is  revised  to  read 
as  follows; 

§  3821.2  Requirements  for  filing  notices  of 
locations  of  claims;  descriptions. 

The  owner  of  any  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
land  described  in  §  3821.1  shall  file  all 
notices  or  certificates  of  location, 
amended  notices  or  certificates,  and 
transfers  of  interest  in  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  §§  3833.1, 
3833.3,  3833.4,  and  3833.5  of  this  title 
and  shall  pay  the  applicable  rental, 
maintenance,  location,  and  service  fees 
required  by  subpart  3833  of  this  title. 


The  notice  or  certificate  of  location,  or 
amendment  thereto,  shall  be  marked  by 
the  owner  as  being  filed  under  the  Act 
of  April  8, 1948,  and,  if  located  on 
powersite  lands,  also  the  Act  of  August 
11, 1955,  as  prescribed  by  §§  3734.1  and 
3833.5  of  this  title. 

16.  Section  3821.3  is  revised  to  read 
as  follows; 

§  3821.3  Requirement  for  filing  statements 
of  assessment  work. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
O.  and  C.  lands  shall  perform  and 
record  proof  of  annual  assessment  work, 
or  pay  an  annual  rental  or  maintenance 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site,  pursuant 
to  subpart  3833  of  this  title. 

Subpart  3826 — National  Park  Service 
Areas 

Subpart  3826 — [Removed  &  Reserved] 

17.  Subpart  3826  is  removed  and 
reserved. 

Subpart  3827 — King  Range  National 
Conservation  Area. 

Subpart  3827 — [Removed  &  Reserved] 

18.  Subpart  3827  is  re.moved  and 
reserved. 

PART  3830— LOCATION  OF  MINING 
CLAIMS 

19.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows; 

Authority:  .10  U.S.C.  22;  43  U.S.C  1201;  31 
U.S.C  9701;  16  U.S.C  1901, 1907;  43  U.S.C. 
1740  and  1744;  30  U.S.C.  2-42;  50  U.S.C. 
appendix  565;  106  Stat.  1374, 1378-79;  107 
.Stat.  60;  107  .Stat.  312. 

Subpart  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites; 
Payment  of  Service  Charges,  Rental, 
Maintenance,  and  Location  Fees 

20.  Section  3833.0-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows 

§  3833.0-1  Purpose. 

n  n  *  H  * 

(c)  The  payment  in  the  same  office  of 
an  annual  rental  or  maintenance  fee,  if 
required,  for  each  mining  claim,  mill 
site,  or  tunnel  site  held  by  the  claimant, 

***** 

21.  Section  3833.0-3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  revising  paragraphs  (e)  and  (fj,  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§  3833.0-3  Authority. 

(a)  Sections  314(a)  and  (b)  of  the 
Federal  Land  Policy  and  Management 
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Act  (43  U.S.C.  1744)  require  the 
recordation  of  unpatented  mining 
claims,  mill  sites,  and  tunnel  sites,  and 
the  filing  of  information  concerning 
annual  assessment  work  performed  or  a 
notice  of  intention  to  hold  mining 
claims  in  the  proper  BLM  office  within 
specified  time  periods.*  *  * 
***** 

(e)  The  Act  of  October  5, 1992  (Pub. 

L.  102-381. 106  Stat.  1374, 1378-79), 
and  sections  10101-10106  of  the  Act  of 
August  10, 1993  (Pub.  L.  103-66, 107 
Stat.  312),  require  an  annual  rental  or 
maintenance  fee  of  $100  to  be  paid  to 
the  proper  State  Office  of  the  Bureau  of 
Land  Management  for  each  non-exempt 
mining  claim,  mill  site,  or  tunnel  site 
located  or  held  under  section  314(b)  of 
FTPMA  for  the  assessment  years 
beginning  on  September  1, 1992,  and 
ending  on  September  1, 1998.  With 
certain  exceptions  provided  in  §3833.1- 
6,  this  fee  is  in  lieu  of  the  requirement 
to  perform  and  record  annual 
assessment  work  under  30  U.S.C.  28- 
28e  and  section  314(a)(1)  of  FLPMA. 
Failure  to  pay  the  fee  within  the  time 
limits  prescribed  by  the  Acts  of  October 
5, 1992,  and  August  10, 1993, 
constitutes  a  statutory  abandonment  and 
forfeiture  of  the  non-exempt  mining 
claim,  mill  site,  or  tunnel  site. 

Provisions  relating  to  rental  and 
maintenance  fees  and  exemptions  are 
contained  in  §§  3833.0-3(0,  3833.1-5, 
3833.1-6,  and  3833.1-7. 

(0  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (30  U.S.C.  242) 
requires  oil  shale  claim  holders  to  pay 
an  annual  fee  of  $550  per  oil  shale 
claim,  notwithstandipg  any  other 
provision  of  law,  including  the  Act  of 
October  5, 1992.  In  addition,  the  Act  of 
August  10, 1993,  specifically  states  that 
the  maintenance  fee  provision  shall  not 
apply  to  any  oil  shale  claims  for  which 
a  fee  is  required  to  be  paid  under 
section  2511(e)(2)  of  the  Energy  Policy 
Act  of  1992.  The  $550  fee  requirement 
for  oil  shale  claims  remains  in  effect. 

The  $550  fee  is  first  payable  on  or  before 
December  31, 1993,  and  each  December 
31st  thereafter. 

(g)  The  Stockraising  Homestead  Act  of 
December  29, 1916  (SRH.A)  (43  U.S.C. 
299),  as  amended  by  the  Act  of  April  16, 
1993  (107  Stat.  60),  provides  that  no 
person  other  than  the  surface  owner 
may  locale  a  mining  claim  on  SRHA 
lands  after  October  13, 1993,  until  a 
notice  of  intent  to  locale  has  been  filed 
with  the  proper  BLM  State  office  and 
the  surface  owner  is  notified  of  the 
filing. 

(l)(i)  When  a  notice  of  intent  to  locate 
a  mining  claim  has  been  properly  filed. 


no  other  person  may,  until  90  days  after 
the  date  the  notice  of  intent  is  filed: 

(A)  File  such  a  notice  with  respect  to 
any  portions  of  the  lands  covered  by  the 
first  notice: 

(B)  Explore  for  minerals  or  locate  a 
mining  claim  on  any  portion  of  such 
lands;  or 

(C)  File  an  application  to  acquire  any 
interest  in  any  portion  of  such  lands 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1719). 

(ii)  The  90-day  exclusive  right  may  be 
extended  by  filing  a  Plan  of  Operations 
pursuant  to  subpart  3809  of  this  title. 

The  extension  runs  until  the  BLM  has 
approved  or  denied  the  Plan  of 
Operations. 

(2)  The  raining  claimant  may  not 
enter  the  lands  encompassed  by  a  notice 
under  the  Act  of  April  16, 1993,  until  at 
least  30  days  after  he  or  she  has 
properly  notified  the  surface  owner  by 
registered  or  certified  mail,  return 
receipt  requested. 

(3)  The  Act  of  April  16, 1993,  contains 
numerous  other  requirements 
prerequisite  to  a  claimant  engaging  in 
mineral  exploration  and  development 
activities  on  SRHA  lands.  These 
requirements  are  administered  pursuant 
to  sulmart  3814  of  this  title. 

(h)  The  Soldier’s  and  Sailor’s  Relief 
Act  of  1940  (50  U.S.C.  appendix  565) 
excuses  performance  of  assessment 
work  by  military  personnel  while  they 
are  on  active  duty,  or  within  6  months 
of  their  release  from  active  duty,  or 
during  or  within  6  months  after  their 
release  from  any  jjeriod  of 
hospitalization  due  to  military  injuries. 
The  procedures  for  obtaining  a  waiver 
from  the  performance  of  asses.sment 
work  may  be  found  in  subpart  3851  of 
this  title. 

22.  Section  3833.0-5  is  amended  by 
revising  paragraphs  (e),  (g),  (m),  (o),  and 
(t),  removing  paragraph  (v), 
redesignating  existing  paragraph  (w)  as 
paragrapji  (v),  and  adding  paragraphs 
(w),  (x),  (y),  (z),  (aa),  (bb),  and  (cc)  to 
read  as  follows: 

§3833.0-6  Definitions. 
***** 

(e)  Owner  or  claimant  means  the 
person  who  is,  under  State  or  Federal 
law,  the  holder  of  the  right  to  sell  or 
transfer  all  or  any  part  of  an  unpatented 
mining  claim,  mill  site,  or  tunnel  site. 
The  name  of  the  owner  and  his  or  her 
current  address  shall  be  identified  on  all 
instruments  required  to  be  recorded  or 
filed  by  the  regulations  in  this  subpart. 
***** 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State  office 
listed  in  §  1821.2-l(d)  of  this  title 


having  jurisdiction  over  the  land  in 
which  the  claims  or  sites  are  located.  In 
Alaska,  the  Northern  District  offices 
Records  and  Public  Information  Unit 
located  in  Fairbanks  may  also  receive 
and  record  documents,  filings,  and  fees 
for  all  mining  claims,  mill  sites,  and 
tunnel  sites  located  in  the  State  of 
Alaska. 

***** 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  tlie  proper  BLM 
office.  For  purposes  of  complying  with 
§§  3833.1-2,  3833.1-3,  3833.1-5, 
3833.1-6,  3833.1-7,  or  §  3833.2,  a  filing 
or  fee  is  timely  if  the  required  affidavit 
of  assessnrent  work  or  notice  of 
intention  to  hold,  or  rental  fee  or 
maintenance  fee,  or  maintenance  fee 
waiver,  is  received  within  the  time 
period  prescribed  by  law,  or,  if  mailed 
to  the  proper  BLM  office,  is  contained 
within  an  envelope  clearly  postmarked 
by  the  United  States  Postal  Service 
within  the  period  prescribed  by  law  and 
received  by  the  proper  BLM  State  office 
within  15  calendar  days  subsequent  to 
such  period.  (See  §  1821.2-2(e)  of  this 
title  if  the  last  day  falls  on  a  day  the 
office  is  closed). 

***** 

(o)  Filing  period  means  the  time 
period  during  which  documents  and 
fees  are  required  to  be  provided  to  the 
proper  BLM  office.  The  time  periods  set 
forth  in  each  statute  are  as  follows: 

(1)  Except  for  filings  and  recordings 
required  of  a  small  miner  qualifying  for 
a  waiver  under  §  3833.1-7  of  this  title, 
filings  under  FLPMA  that  would  have 
been  due  on  or  before  December  30, 
1993,  and  each  December  30  thereafter, 
are  waived  effective  January  1, 1993, 
and  so  long  thereafter  as  the  Acts  of 
October  5, 1992,  and  August  10, 1993, 
are  in  effect. 

(2)  Waivers  firom  payment  of 
maintenance  fees  and  filings  under 
sections  10101-10106  of  the  Act  of 
August  10, 1993,  shall  be  submitted  by 
August  31, 1994,  and  each  August  31 
thereafter  through  and  including  August 

31. 1998,  under  the  conditions  of  that 
Act.  See  §§  3833.1-6  and  3833.1-7. 

(3)  Rental  and  maintenance  fees 
required  by  §  3833.1-5  are  to  be 
submitted  to  the  proper  BLM  office  by 
August  31, 1994,  and  each  August  31 
thereafter  through  and  including  August 

31. 1998. 

***** 

(t)  Rental  fee  means  the  fee  required 
by  the  Act  of  October  5, 1992  (Pub.  L. 
102-381, 106  Stat.  1374,  1378-79),  to 
hold  a  mining  claim,  mill  site,  or  tunnel 
site  for  the  1993  and  1994  assessment 
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years  or  that  was  newly  located  in  either 
of  those  years. 

■k  H  It  ii  H 

(w)  Maintenance  fee  means  the 
annual  $100  payanent  required  by 
section  10101  of  the  Act  of  August  10, 
1993  (Pub.L.  103-66, 107  Stat.  312),  to 
hold  and  maintain  a  mining  claim,  mill 
site,  or  tunnel  site.  The  maintenance  fee 
is  in  lieu  of  the  requirements  for 
performing  assessment  work  under  30 
U.S.C.  28-28e  and  for  filing  an  annual 
affidavit  of  labor  or  notice  of  intention 
to  hold  with  the  proper  office  of  the 
Bureau  of  Land  Management  under  43 
U.S.C.  1744(a)  and  (c)  and  §  3833.2. 
Under  certain  conditions  provided  in 

§  3833.1-6,  a  waiver  of  the  payment  of 
the  $100  annual  fee  may  be  obtained. 

The  requirement  to  pay  a  maintenance 
fee  does  not  apply  to  any  claim  located 
after  September  29,  1998.  The 
maintenance  fee  requirements  are 
governed  by  §§  3833.1-5,  3833.1-6  and 
3833.1-7. 

(x)  Location  fee  means  the  one  time 
$25  payment  required  by  section  10102 
of  the  Act  of  August  10, 1993,  for  all 
new  mining  claims  and  sites  located 
upon  the  public  lands  on  or  after  August 
11,  1993,  and  before  September  30, 

1998.  The  location  fee  shall  be  paid  at 
the  time  the  mining  claim  or  site  is 
recorded  with  the  proper  BLM  office. 

(y)  Belated  party  means,  as  defined  in 
section  10101(d)(2)  of  the  Act  of  August 
10, 1993: 

(1)  The  spouse  and  dependent 
children  of  the  claimant  as  defined  in 
section  152  of  the  Internal  Revenue 
Code  of  1986,  or 

(2)  A  person  who  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  claimant. 

(z)  Control  means,  as  defined  in 
section  10101(d)(2)  of  the  Act  of  August 
10, 1993,  actual  control,  legal  control, 
and  the  power  to  exercise  control, 
through  or  by  common  directors,  ' 
officers,  stockholders,  a  voting  trust,  or 
a  holding  company  or  investment 
company,  or  any  other  means. 

(aa)  Forfeiture  means  an  act  or  failure 
to  act  that  results  in  an  unpatented 
mining  claim,  mill,  or  tunnel  site  being 
deemed  to  be  either  abandoned  and 
void  or  null  and  void  by  operation  of 
applicable  law. 

(bb)  Returnable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  is  received  by  the 
authorized  officer  but  not  yet  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and  can 
be  returned  to  the  originator  without 
processing  of  a  refund  check  through 
the  United  States  Treasury  pursuant  to 
§3833.1-8. 


(cc)  Refundable  means  that  a  check  or 
negotiable  instrument,  including  a  valid 
credit  card  order,  has  been  processed 
through  the  accounting  system  of  the 
Bureau  of  Land  Management,  and 
cannot  be  returned  to  the  originator 
without  the  processing  of  a  refund 
check  through  the  United  States 
Treasury  pursuant  to  §  3833.1-8. 

23.  Section  3833.0-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3833.0-9  Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0114.  The  information  w'ill  be  used  to 
enable  BLM  to  record  mining  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
ownership  records  to  those  claims  and 
sites;  to  determine  the  geographic 
location  of  the  claims  and  sites  recorded 
for  proper  land  management  purposes; 
and  to  determine  which  claims  and  sites 
their  owner(s)  wish  to  continue  to  hold 
under  applicable  Federal  statute.  A 
response  is  required  to  obtain  a  benefit 
in  accordance  with  section  314  of 
FLPMA,  as  amended,  the  Act  of  October 
5, 1992  (Pub.  L.  102-381, 106  Stat.  1374, 
1378-79),  the  Act  of  April  16, 1993 
(Pub.  L.  103-23, 107  Stat.  60),  and  the 
Act  of  August  10, 1993  (Pub.  L.  103-66, 
107  Stat.  312). 

k  k  it  it  k 

24.  Section  3833.1-2  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  3833.1  -2  Recordation  of  mining  claims, 
mill  sites,  and  tunnel  sites  located  after 
October  21, 1976. 

***** 

(c)(1)  Beginning  on  October  13, 1993, 
mining  claims  cannot  be  located  on 
lands  patented  under  the  Stockraising 
Homestead  Act  of  1916,  as  amended  by 
the  Act  of  April  16, 1993  (1707  Stat  60); 
until  the  claimant  has  first  filed  a  notice 
of  intent  to  locate  with  the  proper  BLM 
State  Office  and  has  served  a  copy  of  the 
notice  upon  the  surface  owner(s)  of 
record,  by  registered  or  certified  mail, 
return  receipt  requested. 

(2)  The  claimant  shall  wait  30  days 
after  such  service  before  entering  the 
lands  to  locate  any  mining  claims  on  the 
Stockraising  Homestead  Act  lands. 

(3)  The  authorized  officer  will  refuse 
to  record  any  mining  claim  located  on 
lands  patented  under  the  Stockraising 
Homestead  Act,  as  amended,  unless  the 
claimant  has  complied  with  the 
requirements  of  this  section,  and  such 
refused  recording  will  be  returned  to  the 
claimant  without  further  action. 

(4)  The  surface  owner  of  land 
patented  under  the  Stock-raising 


Homestead  Act,  as  amended,  is  exempt 
from  the  requirements  of  this  section. 

(5)  All  mining  claimants  who  have 
located  mining  claims  on  Stockraising 
Homestead  lands  are  subject  to  the 
requirements  of  the  Act  of  April  16, 

1993.  These  additional  requirements  are 
found  in  subpart  3814  of  this  title. 

25.  Section  3833.1-3  is  revised  to  read 
as  follows: 

§  3833.1-3  Service  cf’a'ges,  rental  fees, 
maintenance  fees,  and  iocatton  fees;  form 
of  remittance  and  acceptance. 

(a)  Payment  and  acceptance  poiicy. 

All  service  charges,  rental  fees, 
maintenance  fees,  and  location  fees 
shall  be  payable  by  United  States 
currency,  postal  money  order,  or 
negotiable  instrument  payable  in  United 
States  currency  and  shall  be  made 
payable  to  the  Department  of  the 
Interior — Bureau  of  Land  Management, 
or  by  a  valid  credit  card  acceptable  to 
the  Bureau  of  Land  Management.  A 
check  or  negotiable  instrument, 
including  credit  cards  submitted  for 
payment  of  charges  and/or  fees,  fcr 
which  payment  is  not  honored  by  the 
issuing  authority,  and  such  refusal  is 
not  an  error  of  the  issuing  authority, 
shall  be  deemed  to  be  a  nonpayment  of 
the  charges  or  fees  for  which  the  check 
or  negotiable  instrument,  including  a 
credit  card  order,  was  tendered.  See 

§  3833.1—4(0  and  (g)  for  payments  made 
by  credit  cards  or  from  Declining 
Deposit  Accovmts. 

(b)  Recordation  of  new  mining  claims, 
mill  sites,  or  tunnel  sites  with  the 
Bureau  of  Land  Management.  (1)  New 
location  notices  or  certificates  submitted 
for  recording  pursuant  to  §  3833.1-2 
that  are  not  accompanied  by  full 
payment  of  the  maintenance  and 
location  fees  required  by  §  3833.1—4  or 
3833.1-5  shall  not  be  accepted  and  the 
submittal  will  be  returned  without 
further  action  by  the  authorized  officer. 
The  claimant  may  resubmit  the  filings 
with  the  proper  payment  of  service 
charges  and  fees  within  the  same  90  day 
filing  period  referred  to  in  §  3833.1-2(a). 

(2)  Failure  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833.1-4 
will  be  curable  for  new  location  notices 
or  certificates  submitted  for  recording 
pursuant  to  §  3833.1-2  when  the  proper 
maintenance  and  location  fees  have 
been  submitted.  Such  documents  shall 
be  noted  as  being  recorded  on  the  date 
received  provided  that  the  claimant 
submits  the  proper  service  charge 
within  30  days  of  receipt  of  a  deficiency 
notice  that  will  be  sent  by  the 
authorized  officer.  The  claimant  may 
resubmit  the  notices  or  certificates  of 
location  with  the  proper  payment  of 
service  charges  and  fees  within  the  same 
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90-day  filing  period  referred  to  in 
§  3833.1-2(a).  Failure  to  submit  the 
proper  service  charge  as  provided  in 
this  paragraph  will  cause  the  new 
location  notices  or  certificates  to  be 
rejected  and  returned  to  the  claimant/ 
owner. 

(c)  Mining  claims,  mill  sites,  and 
tunnel  sites  recorded  and  serialized  by 
the  Bureau  of  Land  Management.  (1) 
Failure  to  provide  full  payment  of 
service  charges  set  forth  in  §  3833.1-4 
will  be  curable  for  documents  and 
filings  made  pursuant  to  §§  3833.2  and 
3833.3  and  amended  locations  filed 
under  §  3833.1.  Such  documents  and 
filings  will  be  noted  as  being  recorded 
on  the  date  initially  received  provided 
that  the  claimant  submits  the  proper 
service  charge  within  30  days  of  receipt 
of  a  deficiency  notice  fi'om  the 
authorized  officer.  Failure  to  submit  the 
proper  service  charge  as  required  by  this 
paragraph  will  cause  filings  made 
pursuant  to  §§  3833.2  and  3833.3  and 
amended  locations  filed  under  §  3833.1 
to  be  rejected  and  returned  to  the 
claimant/owner.  If  a  payment  is 
received  that  partially  covers  the  claims 
submitted,  the  payment  shall  be  applied 
to  claims  in  ascending  numerical  order 
of  serialization. 

(2)  If  a  claimant  fails  to  submit  the 
proper  rental  or  maintenance  fees  on  or 
before  each  August  31,  the  authorized 
officer  will  apply  the  rental  or 
maintenance  fees  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  serialization,  unless  otherwise 
directed  by  the  claimant.  The 
authorized  officer  will  note  the  deficient 
fees  as  being  paid  on  the  original  date 
received,  provided  that  the  claimant 
submits  the  proper  fees  within  30  days 
of  receipt  of  a  deficiency  notice  from  the 
authorized  officer,  if  that  much  time 
remains  before  August  31.  If  there  are 
less  than  30  days  before  August  31,  the 
correct  fees  shall  be  filed  (see  §  3833.0- 
5(m))  by  sucii  claimant  on  or  before  the 
August  31  deadline.  Failure  to  submit 
the  proper  fees  will  cause  the  remaining 
claims  or  sites  to  be  forfeited  by  the 
claimant/owner. 

(3)  After  each  August  31  payment 
deadline,  if  a  claimant  failed  to  file  full 
payment  of  the  proper  rental  or 
maintenance  fees  on  time,  the 
authorized  officer  will  apply  any  rental 
or  maintenance  fees  received  to  existing 
recorded  and  serialized  mining  claims 
and  sites  in  ascending  numerical  order 
of  serialization.  Existing  mining  claims 
and  sites  to  which  no  rental  fee  or 
maintenance  fee  can  be  applied  because 
of  the  insufficiency  of  the  funds  paid  to 
the  authorized  officer  will  be  deemed 


null  and  void  by  operation  of  law,  and 
therefore  forfeited  by  the  owner. 

26.  Section  3833.1-4  is  amended  by 
revising  the  section  title;  redesignating 
existing  paragraphs  (b)  through  (f)  as  (c) 
through  (g),  respectively;  revising 
redesignated  paragraphs  (f)  and  (g);  and 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

§  3833.1  -4  Service  charges  and  location 
fees. 

***** 

(b)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  that  is  located  on  or  after 
August  11, 1993,  and  before  September 
30, 1998,  shall,  when  submitted  for 
recordation,  be  accompanied  by  a  one 
time  nonrefundable  location  fee  of 
$25.00. 

***** 

(0  The  claimant/owner  may  authorize 
the  BLM  to  charge  payment  of  service 
charges,  rental  fees,  maintenance  fees, 
and  location  fees  to  his  or  her  credit 
card  under  §  3833.1-3(a)  by  transmitting 
a  facsimile  authorization  bearing  the 
signature  of  the  claimant/owmer  to  the 
authorized  officer,  or  the  authorized 
officer  may  accept  such  authorization  by 
telephone  if  the  identity  of  the  claimant/ 
owner  is  establi.shed  to  the  satisfaction 
of  the  authorized  officer. 

(g)  The  claimant/owner  may  also 
maintain  a  declining  deposit  account 
with  the  State  Office  of  the  BLM  where 
the  mining  claims  and  sites  are  recorded 
for  the  payment  of  service  charges, 
rental  fees,  maintenance  fees,  and 
location  fees.  The  authorized  officer 
may  deduct  the  necessary  service 
charges  and  fees  from  such  account  only 
at  the  direction  of  the  claimant/ owner. 

27.  Section  3833.1-5  is  revised  to  read 
as  follows; 

§  3833.1  -5  Rental  fees  and  maintenance 
fees. 

Except  as  provided  in  §§  3833.0-3(f), 
3833.1-6,  and  3833.1-8,  each  claimant 
shall  pay  a  nonrefundable  rental  or 
maintenance  fee  of  $100.00  for  each 
mining  claim,  mill  site,  or  tunnel  site  to 
the  proper  BLM  office  for  each  specified 
asse-ssment  year  for  which  the  claimant 
desires  to  hold  the  mining  claim,  mill 
site,  or  tunnel  site.  The  assessment  years 
covered  by  the  Acts  of  October  5, 1992, 
and  August  10, 1993,  begin  at  12  o’clock 
noon  on  September  1, 1992,  and  end  at 
12  o’clock  noon  on  September  1, 1999. 
The  $100  rental  or  maintenance  fee 
requirement  does  not  apply  to  oil  shale 
placer  claims.  Oil  shale  placer  claim 
holders  shall  pay  an  annual  $550  fee  for 
each  oil  shale  claim  as  described  in 
section  2511  of  the  Energy  Policy  Act  of 
1992  (30  U.S.C  242).  Payment  of  the 


rental  fee  for  1993  and/or  1994  shall 
satisfy  any  maintenance  fee 
requirements  that  might  otherwise 
apply  for  these  years.  The  rental  fee 
requirements  for  mining  claims  expire 
on  September  30, 1994. 

(a) (1)  The  initial  $100.00 
nonrefundable  rental  or  maintenance  fee 
for  the  assessment  year  in  which  the 
mining  claim  or  site  was  located  shall 
be  paid  for  each  mining  claim,  mill  site, 
or  tunnel  site  at  the  time  of  recording 
the  mining  claim,  mill  site,  or  tunnel 
site  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2.  In  addition,  the 
location  fee  required  in  §3833.1-4(b) 
shall  be  paid  at  the  time  of  recordation 
for  all  claims  and  sites  located  on  or 
after  August  11, 1993,  and  before 
September  30, 1998. 

(2)  The  initial  rental  or  maintenance 
fee  described  in  paragraph  (1)  is  not 
subject  to  the  waiver  provisions 
contained  in  §§3833.1-6  and  3833.1-7. 

(b)  Under  the  Act  of  August  10, 1993, 
a  nonrefundable  maintenance  fee  of 
$100.00  for  each  mining  claim,  mill  site, 
or  tunnel  site  shall  be  paid  annually  on 
or  before  August  31  for  the  subsequent 
assessment  year  beginning  at  12  o’clock 
noon  on  September  1  of  that  year.  At  the 
time  of  payment,  the  claimant/owner 
shall  submit  a  list  of  claim  names  and 
BLM  serial  numbers  assigned  to  each 
mining  claim  or  site  for  w'hich  the 
maintenance  fee  is  being  paid. 

(c)  There  will  be  no  proration  of  rental 
or  maintenance  fees  for  partial  years  of 
holding  of  mining  claims,  mill  sites,  or 
tunnel  sites. 

(d)  A  small  miner  may,  under  the 
exemption  provisions  of  §§  3833.1-6 
and  3833.1-7,  perform  assessment  work 
and  file  the  affidavit  of  labor  pursuant 
to  §  3833.2  in  lieu  of  paying  the  rental 
or  maintenance  fee. 

(e)  The  owner  of  an  oil  shale  placer 
claim  shall  pay  the  required  $550 
annual  rental  fee  to  the  proper  BLM 
State  Office  on  or  before  each  December 
31. 

(f)  The  payment  of  the  required  rental 
or  maintenance  fee  for  a  mining  claim, 
mill  site,  or  tunnel  site  satisfies  the 
requirement  to  file  an  affidavit  of 
assessment  work  or  a  notice  of  intention 
to  hold  pursuant  to  §  3833.2. 

(g)  If  an  exempted  mining  claim  or 
site  is  transferred  in  total  to  a  party  not 
entitled  to  an  exemption,  the  exemption 
is  forfeited  for  the  mining  claim  or  site 
transferred.  The  rental  or  maintenance 
fee  for  the  exempted  assessment  year 
shall  be  paid  for  the  mining  claim  or  site 
transferred  at  the  time  of  filing  the 
transfer  of  intCTest  under  §  3833.3.  If  the 
proper  fees  are  not  submitted  at  the  time 
of  such  filing,  the  authorized  offic'er 
shall  note  the  fees  as  being  paid  as  of 
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the  date  of  the  filing,  provided  that  the 
claimant  submits  the  proper  fees  within 
30  days  of  receipt  of  a  deficiency  notice 
from  the  authorized  officer.  Failure  to 
submit  the  proper  fees  will  cause  the 
claims  or  sites  to  be  forfeited  by  the 
claimant/owner. 

(h)  The  Secretary  will  adjust  the 
location  and  maintenance  fees  every 
five  years,  based  upon  the  Consumer 
Price  Index  (CPI)  as  published  by  the 
Bureau  of  Labor  Statistics,  Department 
of  Labor.  The  Secretary  may  adjust  the 
location  and  maintenance  fees  sooner,  if 
he  deems  it  reasonable,  based  upon 
changes  in  the  CPI. 

(1)  Public  notice  of  any  adjustment  of 
maintenance  or  location  fees  will  be 
provided  by  July  1  of  any  year  an 
adjustment  is  made. 

(2)  Any  such  adjustment  of 
maintenance  or  location  fees  will  apply 
to  the  first  assessment  year  following 
the  July  1  by  which  the  notice  was 
given.  The  new  fee  is  due  on  August  31 
of  the  same  year  in  which  the  notice 
was  given. 

(i)  The  $100  annual  maintenance  fee 
applies  to  all  mill  sites  and  tunnel  sites. 
A  waiver  of  the  maintenance  fee  may  be 
obtained  under  special  circumstances  as 
provided  in  §  3833.1-6(a),  (b),  (c),  and 
(d). 

28.  Section  3833.1-6  is  revised  to  read 
as  follows: 

§  3833. 1  -6  Maintenance  fee  waiver 
Qualifications  under  the  Act  of  August  10, 
1993,  and  other  exceptions — applicable 
from  12  o’clock  noon  on  September  1, 1993, 
until  12  o'clock  noon  September  1, 1999. 

A  small  miner  may,  under  certain 
conditions  described  in  this  section  and 
in  §  3833.1-7,  perform  the  assessment 
work  required  under  30  U.S.C.  28-28e 
and  record  it  pursuant  to  section  314(a) 
of  FLPMA  and  §  3833.2  in  lieu  of  paying 
the  maintenance  fee.  Assessment  work 
shall  conform  to  the  requirements 
contained  in  subpart  3851  of  this  title. 

(a)  In  order  to  qualify  for  a  waiver  of 
the  maintenance  fee  requirements,  a 
small  miner  shall  meet  all  of  the 
following  conditions: 

(1)  The  claimant  and  all  related 
parties  shall  hold  no  more  than  10 
mining  claims,  mill  sites,  and  tunnel 
sites,  or  any  combination  thereof,  on 
Federal  lands  in  the  United  States.  For 
purposes  of  determining  the  small 
miner  waiver,  oil  shale  claims  shall  not 
be  counted  toward  the  10  claim 
limitation  for  the  small  miner  waiver  to 
the  $100  maintenance  fee.  A  claimant 
who  owns  10  or  fewer  claims,  mill  sites, 
and  tunnel  sites,  and  otherwise  meets 
the  requirements  of  this  section,  is  not 
precluded  from  paying  the  maintenance 
fee  in  addition  to  filing  for  a  small 
miner  waiver. 


(2)  All  mining  claims  and  sites  held 
by  a  claimant  and  all  related  parties 
shall  be  counted  toward  the  10  claim 
and  site  limit. 

(3)  Mill  and  tunnel  sites  of  a  qualified 
small  miner,  if  listed  upon  the 
exemption  certificate  along  with  the 
affected  lode  and  placer  mining  claims, 
are  waived  from  payment  of  the  $100 
maintenance, 

(b)  Mining  claims  and  sites  that  are 
undergoing  final  reclamation  as 
approved  by  the  authorized  officer  with 
no  intent  by  the  owner  thereof  to 
continue  mining,  milling,  or  processing 
operations  upon  or  under  the  mining 
claims  or  sites,  are  excused  from 
payment  of  the  maintenance  fees.  The 
owner  shall  file  a  certified  statement  by 
August  31  in  the  proper  BLM  office 
attesting  to  the  reclamation  status  of  the 
affected  mining  claims  and/or  sites, 
with  reference  to  a  reclamation  plan 
approved  by  the  authorized  officer,  and 
to  his  or  her  intent  to  place  them  into 
permanent  closure.  A  certified 
statement  of  such  intent  and 
reclamation  shall  be  filed  pursuant  to 

§  3833.1-7.  The  number  of  mining 
claims  or  sites  that  may  properly  qualify 
for  a  reclamation  waiver  pursuant  to 
this  paragraph  is  not  restricted  to  a  10- 
claim  limit. 

(c)  Pursuant  to  the  Soldier’s  and 
Sailor's  Relief  Act  (50  U.S.C.  appendix 
565),  military  personnel  on  active  duty 
status  may,  under  certain  conditions, 
qualify  for  an  exemption  ft-om  the 
performance  of  assessment  work  and  the 
payment  of  maintenance  fees.  See 

§§  3833.1-7(e)(2)  and  3851.6  of  this 
title. 

(d)  Under  the  following 
circumstances,  a  waiver  may  be 
obtained  from  the  payment  of  the 
maintenance  fee  for  mining  claims  and 
sites  located  upon  National  Park  System 
lands: 

(1)  The  claimant  has  received  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  the  National  Park 
Service  pursuant  to  sections  6  and  7  of 
the  Act  of  September  28, 1976,  as 
amended  (16  U.S.C.  1905, 1906)  or  the 
Act  of  December  2, 1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
otherwise  been  denied  access  by  the 
United  States  to  his/her  mining  claims 
or  sites  on  National  Park  Service  lands. 

(2)  The  claimant  shall  file  proof  of  the 
above  conditions  for  exemption,  attested 
to  as  a  certified  statement,  pursuant  to 

§  3833.1-7,  with  the  proper  BLM  office 
by  the  August  31  immediately  preceding 
the  assessment  year  for  which  a  waiver 
is  sought. 

(e)  Payment  of  the  maintenance  fee  for 
mining  claims  covered  by  a  deferment 
of  assessment  work  granted  by  the 


authorized  officer  pursuant  to  30  U.S.C. 
28(b)-(e)  and  subpart  3852  of  this  title 
may  be  deferred  during  the  period  for 
which  the  deferment  is  granted. 
Deferments  are  governed  by  the 
following  conditions: 

(1)  If  a  petition  for  a  deferment  of 
assessment  work,  as  required  by 
§  3852.2  of  this  title,  is  filed  with  the 
proper  BLM  office  on  or  before  August 
31  for  a  given  year,  the  maintenance  fee 
need  not  be  paid  on  the  claims  listed  in 
the  petition  for  deferment  until  the 
authorized  officer  has  acted  upon  the 
petition. 

(i)  If  the  petition  is  granted, 
maintenance  fees  for  the  claims  are 
deferred  for  the  upcoming  assessment 
year.  At  the  expiration  of  the  deferment, 
all  deferred  fees  shall  be  paid  within  30 
days  of  the  end  of  the  deferment,  unless 
the  claimant/owner  qualifies  as  a  small 
miner.  If  the  claimant/owner  qualifies  as 
a  small  miner,  all  deferred  assessment 
work  shall  he  done  as  provided  in 

§  3852.5  of  this  title  prior  to  filing  for  a 
small  miner  waiver. 

(ii)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
maintenance  fees  shall  be  paid  within 
30  days  of  receipt  of  the  decision  of  the 
authorized  officer  denying  the  petition 
for  deferment.  Failure  to  pay  the 
maintenance  fees  owed  will  result  in  the 
claims  contained  within  the  petition 
being  forfeited. 

(f)  On  mining  claims  for  which  an 
application  for  a  mineral  patent  has 
been  filed,  and  the  mineral  entry  has 
been  allowed,  the  payment  of  the 
maintenance  fee  is  excused  for  the 
assessment  years  during  which 
assessment  work  is  not  required 
pursuant  to  §  3851.5  of  this  title. 
However,  no  refund  of  previously 
deposited  maintenance  fees  will  be 
made  to  the  mineral  patent  applicant. 

29.  Section  3833.1-7  is  revised  to  read 
as  follows: 

§  3833.1  -7  Filing  requirements  for 
maintenance  fee  waivers. 

(a)  A  small  miner  exemption 
certification  previously  filed  for  the 
assessment  year  ending  at  noon  on 
September  1, 1994,  under  the  Act  of 
October  5, 1992,  and  the  pertinent 
regulations  in  effect  on  August  31, 1993 
will  be  considered  proper  certification 
for  a  waiver  of  payment  of  the 
maintenance  fee  due  on  August  31, 
1994. 

(b)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
maintenance  fee  waiver  shall  be  filed 
with  the  proper  BLM  office  pursuant  to 
§  3833.2  and  shall  meet  the 
requirements  of  §  3833.2—4. 
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(c)  To  obtain  the  small  miner’s  waiver 
for  the  assessment  year  ending  at  noon 
on  September  1. 1994,  the  affidavit  of 
assessment  w’ork  for  the  period  of 
September  1, 1993,  through  September 

1. 1994,  shall  be  filed  on  or  before 
December  30, 1994,  in  the  proper  BLM 
office.  The  certified  statement  required 
by  paragraph  (d)  for  those  who  are  not 
covered  by  a  waiver  under  paragraph  (a) 
of  this  section  shall  be  filed  in  the 
proper  BLM  office  on  or  before  August 

31. 1994,  and  shall  contain  all  of  the 
information  required  in  paragraph  (d). 
For  mining  claims  and  sites  covered  by 
a  waiver,  the  filing  of  a  certified 
statement  pursuant  to  any  of  paragraph 

(d),  (e),  or  (f)  of  this  section  will  satisfy 
the  requirements  for  filing  of  a  notice  of 
intention  to  hold  pursuant  to  §  3833.2- 
5,  when  such  notice  of  intention  to  hold 
is  otherwise  required. 

(d)  In  order  to  hold  mining  claims  or 
sites  for  the  assessment  year  beginning 
at  12  o’clock  noon  on  September  1, 

1994,  each  small  miner  shall  file  a 
certified  statement  on  or  before  August 

31. 1994,  Each  small  miner  shall  file  a 
certified  statement  on  or  before  August 
31  each  year  thereafter  to  hold  the 
claims  each  assessment  year  beginning 
at  12  o’clock  noon  on  September  1  of 
the  calendar  year  the  certification  is 
due,  through  August  31, 1998.  The 
small  miner  shall  support  the  claimed 
waiver  for  each  assessment  year  a  small 
miner’s  waiver  is  claimed,  certified,  and 
attested  to  under  penalty  of  18  U.S.C. 
1001.  The  certified  statement  shall 
contain: 

(1)  The  mining  claim  and  site  names 
and  BLM  serial  numbers  assigned  to  the 
mining  claims  and  sites  held  by  the 
small  miner; 

(2)  A  declaration  by  the  claimant  and 
all  related  parties  that  they  own  no  more 
than  10  mining  claims  and  sites  in  total 
nationwide  on  the  date  the  waiver  is 
due; 

(3)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  completed  for  the  assessment  year 
just  ending; 

(4)  The  names  and  addresses  of  all 
owners  maintaining  an  interest  in  the 
mining  claims  and  sites;  and 

(5)  The  signatures  of  all  the  owners  of 
the  mining  claims  and  sites  for  which  a 
waiver  is  claimed. 

(e)  Pursuant  to  the  Soldier’s  and 
Sailor’s  Relief  Act,  and  §  3851.6  of  this 
title,  a  military  person  entering  active 
service  may  file,  or  cause  to  he  filed 
with  the  proper  BLM  office,  a  notice  of 
his  or  her  entry  into  active  military 
service. 

(1)  The  notice  shall  be  filed  in  the 
assessment  year  that  the  person  entered 
active  duty  status. 


(2)  The  filing  of  the  notice  exempts 
the  person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person’s  release  from  active  duty  status, 
or  until  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(3)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
next  following  the  assessment  year  in 
which  the  person  was  released  from 
active  duty  or  a  military  hospital. 

(4)  The  notice  shall  be  filed  as  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section,  and  shall 
list  all  mining  claims  and  sites  affected 
by  claim/site  name  and  BLM  serial 
number. 

(f)  Claimants  holding  claims  that  are 
excused  from  performance  of 
assessment  work  by  other  statutes  are 
also  excused  from  payment  of 
maintenance  fees  as  part  of  their 
waivers.  The  claimant/owner  shall  file  a 
certified  statement  pursuant  to 
paragraph  (d)  of  this  section  on  or  before 
each  August  31  in  the  proper  BLM 
office,  identifying  the  statute  that 
exempts  the  claims  from  assessment 
work. 

30.  Section  3833.1-8  is  added  to  read 
as  follows: 

§3833.1-8  Refundability  of  service 
charges,  location  fees,  rental  and 
maintenance  fees. 

(a)  Service  charges  submitted  for  new 
recordings  under  §  3833.1-2  are  not 
returnable  or  refundable  after  the 
document  received  has  been  docketed 
and/or  serialized. 

(b)  Service  charges  submitted  with 
documents  to  be  filed  pursuant  to 

§§  3833.2  and  3833.3  are  returnable  or 
refundable  if,  at  the  time  of  submission, 
the  affected  mining  claim  or  site  is 
determined  to  be  null  and  void  or 
abandoned  and  void  by  operation  of 
law. 

(c)  Rental  fees,  maintenance  fees,  and 
location  fees  are  not  returnable  or 
refundable  unless  the  mining  claim  or 
site  has  been  determined,  as  of  the  date 
the  fees  were  paid,  to  be  null  and  void, 
abandoned  and  void  by  operation  of 
law,  or  otherwise  forfeited. 

(d)  Rental  fees,  maintenance  fees, 
location  fees,  or  service  charges  made  in 
duplicate  for  the  same  claim  or  site  are 
returnable  or  refundable.  When  the 
authorized  officer  receives  a  request  for 
a  return  or  refund  of  such  fees  or 
charges,  and  unless  otherwise  jointly 
instructed  in  writing  by  the  paying 
parties,  the  authorized  officer  will 
refund  the  duplicate  payment  to  the 


party  submitting  such  duplicate 
payment. 

(e)  Voluntary  actions  such  as 
relinquishment  of  claims  or  sites,  or 
payment  of  rental  or  maintenance  fees 
by  a  qualified  small  miner,  shall  not  be 
a  qualifying  reason  for  obtaining  a 
refund  of  such  fees  previously  paid. 

31.  Section  3833.2-3  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  3833.2-3  Consistency  between  the 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872,  the 
Act  of  October  S,  1992,  and  the  Act  of 
August  10, 1993. 

***** 

(d)  The  Acts  of  October  5, 1992  and 
August  10, 1993,  do  not  affect  the 
requirements  to  do  assessment  work  in 
the  assessment  year  beginning  at  12 
o’clock  noon  on  September  1, 1999,  and 
ending  at  12  o’clock  noon  on  September 
1,  2000,  or  to  make  annual  filings  on  or 
before  December  30,  2000,  pursuant  to 
§§3833.2  and  3851.1. 

(e)  For  mining  claims  and  sites 
located  on  or  after  September  1, 1998, 
and  on  or  before  September  30, 1998, 
and  for  which  the  required  $100 
maintenance  fee  was  paid  at  the  time  of 
recording  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2,  payment  of  the 
maintenance  fee  satisfies  the 
requirements  of  §  3833.2  for  the  1999 
calendar  year. 

32.  Section  3833.2-6  is  revised  to  read 
as  follows: 

§  3833.2-6  When  evidence  or  notice  is  not 
required. 

Evidence  of  annual  assessment  work 
performed  or  a  notice  of  intention  to 
hold  a  mining  claim  or  mill  site  need 
not  be  filed  on  unpatented  mining 
claims  or  mill  sites  if  mineral  entry 
under  a  mineral  patent  application  has 
been  allowed.  The  owner  of  that  mining 
claim  or  mill  site  is  exempt  from  the 
filing  requirements  of  §  3833.2  and  the 
payment  of  rental  or  maintenance  fees 
under  §  3833.1-5  as  of  the  date  mineral 
entry  is  allowed. 

33.  Section  3833.3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  3833.3  Notice  of  transfer  of  interest. 
***** 

(c)  The  filing  of  a  transfer  of  interest, 
when  properly  executed  and  recorded 
under  State  law,  is  effective  when 
recorded  with  the  proper  BLM  office. 
For  BLM  record  title  purposes,  the 
transfer  will  be  deemed  to  have  taken 
place  on  its  effective  date  under  State 
law. 

34.  Section  3833.4  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b),  redesignating  paragraphs  (c) 
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through  (e)  as  (d)  through  (f), 
respectively,  and  adding  paragraph  (c), 
to  read  as  follows; 

§  3833.4  Failure  to  file,  or  to  pay  rental, 
maintenance,  or  location  fees. 

(a)(l)(i)  The  failure  to  make  annual 
filings  required  by  §§  3833.2-1  and 
3833.2-2  on  or  before  the  December  30 
immediately  following  the  August  31  by 
which  the  small  miner  filed  for  a  waiver 
of  payment  of  the  rental  or  maintenance 
fees,  shall  conclusively  constitute  a 
forfeiture  of  the  lode  or  placer  mining 
claim. 

(ii)  Except  for  the  filings  required  on 
or  before  December  30, 1992,  beginning 
on  October  5, 1992,  the  requirements  of 
§§  3833.2-1  through  3833.2-5  are 
modified  by  the  requirements  of  the 
Acts  of  October  5, 1992,  and  August  10, 
1993,  and  the  Energy  Policy  Act  of  1992, 
and  these  statutory  provisions  are  now 
implemented  in  §§  3833.1-5,  3833.1-6, 
and  3833.1-7. 

(2)  Failure  to  record  the  notice  or 
certificate  of  location  required  by 

§  3833.1-2(a).  §  3734.1(a),  or  §  3821.2  of 
this  title,  or  failure  to  pay  the  rental, 
maintenance,  or  location  fees  required 
by  §§  3833.1-4,  3833.1-5,  and  3833.1-7, 
or  failure  to  file  the  documents  required 
by  §  3833.1-7(b)  through  (d)  within  the 
time  periods  prescribed  therein  for 
claimants  who  also  fail  to  pay  the 
maintenance  fee,  shall  be  deemed 
conclusively  to  constitute  a  forfeiture  of 
the  mining  claim,  mill  site,  or  tunnel 
site. 

(3)  For  claimants  who  also  fail  to  pay 
the  maintenance  fee,  failure  by  a 
claimant  who  has  filed  a  waiver 
certification  under  §  3833.1-7  to 
perform  the  assessment  work  required 
by  subpart  3851  of  this  title  at  the  time 
of  filing  the  waiver  certification,  if  the 
work  was  required  under  §  3833.1-7(a) 
through  (d),  will  result  in  the  affected 
mining  claims  being  conclusively 
deemed  forfeited  by  the  owner  or 
owners  thereof. 

(4)  Failure  to  list  the  10  or  fewer 
mining  claims  and/or  sites  for  which  the 
fee  is  waived  on  the  applicable 
certification  document  filed  pursuant  to 
§  3833.1-6  or  §  3833.1-7  or  to  pay  the 
required  amount  of  maintenance  fees  by 
the  prescribed  August  31  will  result  in 
the  affected  mining  claims  and/or  sites 
being  conclusively  deemed  forfeited  by 
the  owner  or  owners  thereof. 

(b)  Failure  to  file  the  complete 
information  required  in  §§  3833.1-2(b), 

3833.1- 7(d)  through  (f),  3833.2-4(a), 

3833.2- 4(b),  and  3833.2-5(c),  when  the 
document  is  otherwise  filed  on  time, 
shall  not  be  conclusively  deemed  to 
constitute  an  abandonment  or  forfeiture 
of  the  claim  or  site,  but  such 


information  shall  be  submitted  within 
30  days  of  receipt  of  a  notice  from  the 
authorized  officer  calling  for  such 
information.  Failure  to  submit  the 
information  requested  by  the  decision  of 
the  authorized  officer  shall  result  in  the 
mining  claim,  mill  site,  or  tunnel  site 
being  deemed  abandoned  by  the  owner 
and  therefore  forfeited. 

(c)  Failure  to  record  a  transfer  of 
interest  under  §  3833.3  will  result  in  the 
Bureau  of  Land  Management  refusing  to 
recognize  the  interest  acquired  by  the 
transferee  or  to  serve  notice  of  any 
action,  decision,  or  contest  on  the 
unrecorded  owner. 

***** 

PART  3850— ASSESSMENT  WORK 

35.  The  authority  citation  for  part 
3850  is  re\ised  to  read  as  follows: 

Authority:  30  U.S.C.  22  el  seq.;  30  U.S.C 
28-28(e):  50  U.S.C.  Appendix  565;  106  Stat. 
1374, 1378-79;  107  Stat.  312. 

Subpart  3851 — Assessment  Work: 
General 

36.  Section  3851.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§  3851 .3  Effect  of  failure  to  perform 
assessment  work. 

***** 

(c)  The  Acts  of  October  5, 1992,  and 
August  10, 1993,  with  certain 
exceptions  for  small  miners,  temporarily 
suspend  and  supersede  the  requirement 
to  perform  assessment  work  under 
§  3851.1,  and  require  the  payment  of  an 
annual  $100  rental  or  maintenance  fee 
per  mining  claim  in  lieu  of  the 
assessment  work.  For  oil  shale  claims, 
the  Energy  Policy  Act  of  1992  (30  U.S.C. 
242)  suspends  and  supersedes  the 
requirement  to  perform  assessment 
work  under  §  3851.1,  and  requires  the 
payment  of  an  annual  $550  rental  fee 
per  oil  shale  mining  claim  in  lieu  of  the 
assessment  work.  The  rental  and 
maintenance  fee  requirements  and 
exemptions  from  payment  of  the  rental 
fee  or  waivers  from  the  maintenance  fee 
are  described  in  §§  3833.0-3(0,  3833.1- 
5,  3833.1-6,  and  3833.1-7  of  this  title. 

37,  Section  3851.4  is  revised  to  read 
as  follows: 

§  3851 .4  Failure  of  a  co-owner  to 
contribute  to  annual  assessment  work;  or 
to  the  payment  of  rental  or  maintenance 
fees. 

(a)  Upon  the  failure  of  any  co-owner 
of  a  mining  claim  to  contribute  a 
proportion  of  the  required  expenditures, 
the  co-owners  who  have  performed  the 
labor,  made  improvements,  paid  the 
rental  or  maintenance  fee  required 
under  §§  3833.1-5  and  3833.1-6  of  this 


title,  may,  at  the  expiration  of  the  year, 
give  such  delinquent  co-owner  personal 
notice  of  this  failure.  This  notice  must 
be  given  in  writing,  or  such  notice  may 
be  given  by  publication  in  the 
newspaper  published  nearest  the  claim 
for  at  least  once  a  week  for  90  days.  If, 
upon  the  expiration  of  90  days,  after 
such  notice  in  writing,  or  upon  the 
expiration  of  180  days  after  the  first 
newspaper  publication  of  notice,  the 
delinquent  co-owner  shall  have  failed  to 
contribute  the  proportionate  share  of 
such  expenditures  or  improvements, 
such  interest  in  the  claim  by  law  passes 
to  his  co-owners  who  have  made  the 
expenditures  or  improvements  as 
aforesaid. 

(b)  A  claimant  alleging  ownership  of 
a  forfeited  interest  under  paragraph  (a) 
above  who  requests  the  authorized 
officer  to  change  the  ownership  records 
of  the  affected  mining  claims  shall 
present  the  following: 

(1)  Statement  of  the  publisher  of  the 
newspaper  as  to  the  facts  of  publication, 
giving  the  beginning  and  ending  dates  of 
publication,  a  printed  copy  of  the  notice 
published,  and  a  statement  by  the 
claimant  that  the  delinquent  co-owner 
failed  to  contribute  his  proper 
proportion  within  the  period  fixed  by 
the  statute,  or 

(2)  Evidence  of  personal  service  of  the 
notice  of  delinquency  upon  the 
delinquent  party.  If  personal  service  is 
effected  by  mail,  the  minimum 
sufficient  evidence  shall  consist  of  a 
copy  of  the  notice  and  a  copy  of  the 
return  receipt  of  the  U.S.  Postal  Service 
evidencing  receipt  by  the  delinquent 
party  of  a  registered  or  certified 
envelope  containing  the  notice.  If 
service  was  made  in  person,  an  affidavit 
of  service  signed  and  dated  on  the  date 
of  service  will  suffice  as  evidence  of 
such  service:  and 

(3)  In  all  cases,  a  signed  and  dated 
statement  by  the  claimant  that  the 
delinquent  co-owner  failed  to  contribute 
his  proper  proportion  within  the  period 
fixed  by  the  statute. 

(c)  Upon  determination  by  the 
authorized  officer  that  paragraphs  (a) 
and  (b)  of  this  section  have  been 
complied  with,  the  record  title  of  the 
mining  claim  shall  be  changed  pursuant 
to  §  3833.3  of  this  title.  Such  a  change 
in  ownership  requires  that  the  claimant 
submit  the  service  charge  required  for  a 
transfer  of  interest  pursuant  to  §  3833.1- 
4  of  this  title. 

(d)  Active  duty  military  personnel 
who  give  notice  and  comply  with 
§  3851.6  are  not  subject  to  the 
provisions  of  this  section. 

38.  Section  3851.5  is  revised  to  read 
as  follows; 
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§  3851.5  Assessment  work  not  required 
after  allowance  of  mineral  entry. 

Performance  of  annual  assessment 
work  and  payment  of  rental  or 
maintenance  fees  is  not  required  after 
the  date  that  the  mineral  entry  has  been 
allowed. 

(a)  The  assessment  year  in  which  the 
mineral  entry  is  allowed  by  the  issuance 
of  the  first  half  of  the  mineral  entry  final 
certificate  is  the  first  assessment  year  for 
which  the  assessment  work  and 
payment  of  rental  or  maintenance  fees  is 
no  longer  required,  and  assessment 
work  is  not  required  in  any  assessment 
year  thereafter  until  a  mineral  patent 
issues. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 
mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  rental  or  maintenance  fees, 
beginning  in  the  next  assessment  year 
following  the  assessment  year  that  the 
mineral  entry  was  canceled. 

39.  Section  3851.6  is  added  to  read  as 
follows: 

§3851.6  Assessment  work  not  required  for 
active  duty  military  personnel. 

Pursuant  to  the  Soldier’s  and  Sailor’s 
Relief  Act  (50  U.S.C.  appendix  565),  a 
person  entering  active  military  service  is 
exempt  from  the  performance  of  annual 
assessment  work  under  this  subpart  for 


each  assessment  year  in  which  the 
service  person  is  on  active  duty. 

(a)  To  claim  the  exemption,  the 
person  entering  active  military  service 
shall  file,  or  cause  to  be  filed  with  the 
proper  BLM  office,  a  notice  of  his  or  her 
entry  into  active  military  service.  The 
notice  shall  be  filed  in  the  assessment 
year  that  the  person  entered  active  duty 
status. 

(b)  The  filing  of  the  notice  exempts 
the  person  from  performing  assessment 
work  or  paying  the  maintenance  fees 
until  6  months  have  passed  from  the 
person’s  release  from  active  duty  status, 
or  until  6  months  have  passed  from 
release  from  a  military  hospital, 
whichever  is  later. 

(c)  The  performance  of  assessment 
work  or  the  payment  of  maintenance 
fees  shall  resume  in  the  assessment  year 
beginning  at  least  6  months  after  the 
date  the  person  was  released  from  active 
duty  or  a  military  hospital. 

(d)  The  notice  shall  oe  filed  as  a 
certified  statement  pursuant  to 

§  3833.1-7  of  this  title,  and  shall  list  all 
mining  claims  and  sites  affected  by 
claim  name  and  BLM  serial  number. 

Subpart  3852 — Deferment  of 
Assessment  Work 

40.  Section  3852.2  is  amended  by 
revising  the  first  and  second  sentences 
in  paragraph  (a)  to  read  as  follows: 


§  3852.2  Filing  of  petition  for  deferment, 
contents. 

(a)  In  order  to  obtain  a  deferment,  the 
claimant  shall  file  with  the  proper  BLM 
office  a  petition  in  duplicate  requesting 
such  a  deferment.  No  particular  form  of 
petition  is  required,  but  the  applicant 
shall  attach  to  one  copy  thereof  a  copy 
of  the  notice  to  the  public  required  by 
30  U.S.C.  28e  showing  that  it  has  been 
filed  or  recorded  in  the  local  recording 
office  in  which  the  notices  or 
certificates  of  location  were  filed  or 
recorded. 

***** 

40.  Section  3852.3  is  revised  to  read 
as  follows: 

§  3852.3  Notice  of  action  on  petition  to  be 
recorded. 

The  claimant  shall  file  or  record  in 
the  local  recording  office  in  which  he 
filed  or  recorded  his  notice  of  petition 
for  deferment  a  copy  of  the  order  or 
decision  of  the  BLM  authorized  officer 
disposing  of  the  petition. 

Dated:  April  8. 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  925 
[901064-0264] 

RIN  0648-AC63 

Olympic  Coast  National  Marine 
Sanctuary  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 

National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Notice  of  National  Marine 
Sanctuary  Designation;  final  rule;  and 
summary  of  final  Management  Plan. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
by  the  Designation  Document  contained 
in  this  document,  and  as  required  by 
section  205(a)(4)  of  Public  Law  No.  100- 
627,  designates  an  approximately  2,500 
square  nautical  mile  area  of  coastal  and 
ocean  waters,  and  the  submerged  lands 
thereunder,  off  the  Olympic  Peninsula 
of  Washington  State,  including  the 
waters  of  the  Strait  of  Juan  de  Fuca 
eastward  to  Koitlah  Point,  as  the 
Olympic  Coast  National  Marine 
Sanctuary  (Sanctuary).  This  document 
publishes  the  final  Management  Plan 
detailing  the  goals  and  objectives, 
management  responsibilities,  research 
activities,  interpretive  and  educational 
programs,  and  enforcement,  including 
surveillance,  activities  for  the 
Sanctuary, 

Further,  NOAA,  by  this  document, 
issues  final  regulations  to  implement 
the  designation  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  provisions  of  the  Designation 
Document.  The  intended  effect  of  these 
regulations  is  to  protect  the 
conservational,  recreational,  ecological, 
historical,  research,  educational,  and 
aesthetic  resources  and  qualities  of  the 
Sanctuary. 

EFFECTIVE  DATES:  Pursuant  to  section 
304(b)  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (16 
U.S.C.  1434(b)),  the  Governor  of  the 
State  of  Washington  has  45  days  of 
continuous  session  of  Congress 
beginning  on  the  day  on  which  this 
notice  is  published  to  review  the 
designation  and  regulations  before  they 
take  effect.  After  45  days,  the 
designation  and  regulations 
automatically  become  final  and  take 
effect.  However,  if  the  Governor  of  the 
State  of  Washington  certifies  within  the 


45-day  period  to  the  Secretary  of 
Commerce  that  the  designation  or  any  of 
its  terms  are  unacceptable,  the 
designation  or  the  unacceptable  terms 
cannot  take  effect  in  the  area  of  the 
Sanctuary  lying  within  the  seaward 
boundary  of  the  State.  If  the  Secretary 
considers  that  such  disapproval  will 
affect  the  designation  in  a  manner  that 
the  goals  and  objectives  of  the  Sanctuary 
cannot  be  fulfilled,  the  Secretary  may 
withdraw  the  designation.  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  and 
Management  Plan  (FEIS/MP)  prepared 
for  the  designation  are  available  upon 
request  from  the  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  Silver  Spring,  MD 
20910,  (301)  713-3125. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nina  Garfield,  (301)  713-3141. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  303  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  as 
amended  (the  “Act”  or  “MPRSA”),  16 
U.S.C.  1433),  provides  that  the  Secretary 
may  designate  any  discrete  area  of  the 
marine  environment  as  a  National 
Marine  Sanctuary  if  the  Secretary 
determines  that  such  designation  will 
fulfill  the  purposes  and  policies  of  the 
Act  as  set  forth  in  section  301(b)  (16 
U.S.C  1431(b))  and  finds  that: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  state  and  Federal 
authorities  are  inadequate  or  should  be 
supplemented  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education; 

(3)  Designation  of  the  area  as  a 
national  marine  sanctuary  will  facilitate 
the  coordinated  and  comprehensive 
conservation  and  management  of  the 
area;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conserv'ation  and 
management. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  administer  the  other  provisions  of 
the  Act  has  been  delegated  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  by  DOC  Organization  Order 
10-15,  section  3.01(z),  January  11, 1988. 
The  authority  to  administer  the  other 


provisions  of  the  Act  has  been  re¬ 
delegated  to  the  Assistant  Administrator 
of  NOAA  for  Ocean  Services  and 
Coastal  Zone  Management  by  NOAA 
Circular  83-38,  Directive  05-50, 
September  21, 1983,  as  amended. 

The  coastal  and  ocean  waters  off  the 
Olympic  Coast  were  recognized  for  their 
high  natural  resource  and  human  use 
values  and  placed  on  the  National 
Marine  Sanctuary  Program  Site 
Evaluation  List  (SEL)  in  August  of  1983 
(48  FR  35568).  In  1988,  Congress 
reauthorized  and  amended  the  Act  and 
directed  the  Secretary  to  designate  the 
Olympic  Coast  National  Marine 
Sanctuary  (Pub.  L.  100-627,  section 
205(a)).  In  report  language 
accompanying  this  legislation.  Congress 
noted  that  the  Olympic  Coast  possesses 
a  unique  and  nationally  significant 
collection  of  flora  and  fauna,  and  that 
adjacency  of  the  area  to  the  Olyrnpic 
National  Park  merits  the  designation  of 
this  area  as  a  national  marine  sanctuary 
(H.  Rep.  No.  4210, 100th  Cong.,  1st. 

Sess.,  1988). 

NOAA  held  four  scoping  meetings  in 
Washington  State  April  10-13, 1989,  to 
solicit  public  comments  on  the 
designation:  Aberdeen  on  April  10,  Port 
Angeles  on  April  11,  Forks  on  April  12, 
and  Seattle  on  April  13  (45  FR  10398, 
March  13, 1989). 

On  September  20, 1991,  NOAA 
published  a  proposed  Designation 
Document  and  proposed  implementing 
regulations  and  announced  the 
availability  of  the  Draft  Environmental 
Impact  Statement/Management  Plan 
(DEIS/MP)  (56  FR  47836).  Public 
hearings  to  receive  comments  on  the 
proposed  designation,  proposed 
regulations,  and  DEIS/MP  were  held  on 
November  6th  in  Port  Angeles, 
November  7th  in  Seattle,  November 
12th  in  Olympia,  November  13th  in 
Aberdeen,  November  14th  in  Seaview, 
and  November  20th  in  Washington  DC. 
On  November  14th,  1991,  the  period  for 
submitting  public  comments  was 
extended  from  November  27th,  1991  to 
December  13th,  1991  pursuant  to 
requests  from  the  State  of  Washington 
and  the  coastal  counties  (56  FR  57869). 
All  comments  received  by  NOAA  in 
response  to  the  Federal  Register  notice 
and  at  the  public  hearings  were 
considered  and,  where  appropriate, 
incorporated  in  the  final  regulations  and 
FEIS/MP.  A  summary  of  the  comments 
on  the  proposed  regulations  and  the 
regulatory  elements  of  the  DEIS/MP  and 
NOAA’s  responses  to  them  follow. 
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II.  Comments  and  Responses 

Issue:  Boundaries 
Boundary  Alternative  1 

Comment:  NOAA  should  choose 
boundary  alternative  1  because:  (1)  it 
contains  most  of  the  unique  ecological 
features  off  the  Washington  Coast;  (2) 
NOAA  can  offer  greater  protection  to  the 
coastal  features  than  the  resources 
further  offshore  in  the  event  of  a  spill  of 
hazardous  materials;  and  (3)  vessel 
traffic  would  be  least  affected,  thereby 
ensuring  safer  seas. 

Response:  NOAA  disagrees.  Boundary 
alternative  1  contains  most  of  the 
ecological  features  visible  above  the  sea 
surface.  However,  a  marine  sanctuary 
should  encompass  a  discrete  ecological 
unit  with  definable  boundaries  (16 
U.S.C.  1433  (b)(1)(F)).  The  marine 
mammals  and  seabirds  that  transit  the 
waters  off  the  Olympic  Peninsula  and 
colonize  the  offshore  rocks  and  islands 
forage  in  the  rich  waters  and  benthic 
communities  over  and  on  the 
continental  shelf.  The  shelf  is  broad  off 
the  Strait  of  Juan  de  Fuca.  The  seaward 
extent  of  the  shelf  coupled  with  the 
upwelling  produced  from  the  Juan  de 
Fuca  Canyon  are  the  physical 
parameters  that  support  the  food  chain 
from  the  plankton  to  the  marine 
mammals  and  seabirds.  The  offshore 
rocks  and  intertidal  communities  are 
only  one  habitat  within  the  marine 
ecosystem  off  the  Olympic  Coast. 
Therefore,  the  marine  sanctuary  should 
encompass  the  ecologically  significant 
offshore  waters. 

With  respect  to  NOAA’s  ability  to 
protect  the  offshore  waters  in  the  event 
of  a  spill,  NOAA  agrees  that  there  is 
little  that  can  be  done  once  a  spill  has 
occurred.  The  high  seas  would  most 
likely  render  response  capabilities 
ineffective.  However,  NOAA  will 
coordinate  with  the  U.S.  Coast  Guard, 
the  Washington  State  Office  of  Marine 
Safety,  and  the  coastal  tribes  to  ensure 
that  there  is  an  adequate  response 
capability  for  the  coastal  waters, 
intertidal  regions,  and  beaches  along  the 
sanctuary  including  seabird  and  marine 
mammal  rescue  capabilities. 

Extension  of  the  Sanctuary  boundary 
to  the  shelf  edge  provides  a  buffer  area 
for  protecting  the  coastal  resources. 
NOAA  is  working  with  the  U.S.  Coast 
Guard  to  develop  a  proposal  for  an  Area 
to  be  Avoided  (ATBA)  from  the 
shoreward  boundary  to  25  nautical 
miles  offshore  of  the  Olympic 
Peninsula.  This  ATBA  is  designed  to 
provide  sufficient  time  to  respond  to  a 
vessel  that  loses  power  off  the  Olympic 
Peninsula.  The  ATBA  is  compatible 
with  many  of  the  existing  volimtarily 


adhered  to  traffic  patterns  along  the 
coast  and  thus  adds  only  minimal  time 
and  distance  to  transits  between  the 
Strait  of  Juan  de  Fuca  and  destinations 
to  the  south. 

Boundary  Alternative  2 

Comment:  NOAA  should  choose 
boundary  alternative  2  as  the  preferred 
alternative. 

Response:  NOAA  disagrees  for  the 
same  reasons  stated  in  response  to  the 
previous  comment.  The  seaward  extent 
of  boundary  alternative  2,  which 
approximates  the  50  fathom  isobath,  has 
no  relation  to  the  seaward  extent  of  the 
coastal  ecosystem. 

Boundary  Alternative  3 

Comment:  NOAA  should  choose 
boundary  alternative  3  as  the  preferred 
alternative. 

Response:  Boundary  Alternative  3 
excludes  the  Juan  de  Fuca  Canyon, 
which  is  one  of  the  richest  regions  of  the 
offshore  oceanic  ecosystem.  It  also 
excludes  some  of  the  highest 
concentrations  of  human  uses  which 
threaten  the  health  of  the  marine 
ecosystem  off  the  Olympic  Peninsula. 

Comment:  NOAA  should  not  choose 
boundary  alternative  3  as  the  preferred 
alternative  because  it  will  be  too 
restrictive  for  vessel  traffic. 

Response:  NOAA  is  proposing  no 
regulations  that  will  unduly  restrict 
vessel  traffic.  (See  response  to  comment 
on  boundary  alternative  1). 

Boundary  Alternative  4 

Comment:  NOAA  should  select 
boundary  alternative  4  as  the  preferred 
alternative  because: 

(1)  Many  of  the  unique  unspoiled 
ecological  resources  that  might  be 
significantly  impacted  by  oil  are  located 
in  the  physically  complex  area  north  of 
Pt.  Grenville  including  areas  of 
submarine  canyons,  productive  fishing 
grounds,  and  coastal  features  that  are 
critical  habitat; 

(2)  Sanctuary  status  in  the  southern 
portion  of  the  study  area  would  conflict 
with  state  managed  activities  such  as 
dredged  material  disposal,  while  most 
of  the  shoreline  in  the  north  has  little 
commercial  activity;  and 

(3)  NOAA  can  enlarge  the  boundary 
in  the  future. 

Response:  NOAA  agrees.  One  of  the 
most  valuable  qualities  of  the  Olympic 
.  Peninsula  is  that  it  is  undeveloped  and 
relatively  pristine.  NOAA  recognizes 
that  the  southern  portion  of  the 
boundary  is  much  more  developed, 
especially  with  respect  to  the  harbor 
maintenance  activities  in  Grays  Harbor. 
Further,  the  rocky  intertidal  habitats  in 
the  north  are  much  more  sensitive  to 


pollution  from  oil  and  gas  compared  to 
the  sandy  beach  environments  in  the 
southern  portion  of  the  study  area.  In 
the  event  of  a  spill  of  hazardous 
materials,  experts  predict  that  it  would 
take  years  for  intertidal  communities  of 
rocky  intertidal  environments  to  become 
reestablished,  whereas  it  would  take  an 
order  of  months  for  the  sandy  intertidal 
communities  to  recolonize.  Lastly, 

NOAA  can  expand  Sanctuary  boundary 
4  in  the  future,  in  accordance  with  the 
requirements  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act 
(MPRSA),  the  National  Environmental 
Policy  Act  (NEPA),  and  the 
Administrative  Procedure  Act  (APA),  if 
deemed  necessary. 

Comment:  NOAA  should  not  choose 
boundary  alternative  4  because; 

(1)  It  is  not  scientifically  defensible 
for  it  fails  to  protect  the  important  and 
environmentally  delicate  estuaries  along 
the  southern  coast: 

(2)  It  would  render  ineffective 
NOAA’s  resource  monitoring  and 
sanctuary  enforcement  mandates;  and 

(3)  It  will  be  too  restrictive  for  vessel 
traffic. 

Response:  The  boundary  of  a  marine 
sanctuary  should  approximate  the  most 
identifiable  boundaries  of  a  marine 
ecosystem.  The  Site  Evaluation  List 
(SEL),  from  which  sites  are  selected  for 
consideration  as  marine  sanctuaries, 
identified  the  coastal  offshore  islands  as 
the  core  of  the  proposed  Olympic  Coast 
National  Marine  Sanctuary  (originally 
identified  as  the  Western  Washington 
Outer  Coast).  With  this  focus,  NOAA 
has  determined  that  the  boundaries  of 
the  ecosystem  are  encompassed  by 
boundary  alternative  4.  NOAA 
recognizes  that  the  coastal  estuaries  are 
ecologically  valuable  and  that  many 
organisms  that  exist  within,  or  transit 
through  boundary  alternative  4,  depend 
on  the  estuaries.  However,  while  the 
estuaries  and  outer  coast  are 
ecologically  linked,  the  productivity  of 
the  two  environments  is  a  function  of 
very  distinct  environmental  processes. 

NOAA  believes  that  protection  of  the 
estuaries  could  be  best  achieved  through 
possible  inclusion  of  these  areas  in 
programs  targeting  estuarine 
management  such  as,  the  National 
Estuarine  Research  Reserve  System,  the 
National  Estuary  Program,  or  the  Coastal 
Zone  Management  Program. 

NOAA  bmieves  that  the  size  of  the 
sanctuary  encompassed  by  boundary 
alternative  4  is  manageable  with  respect 
to  research  and  monitoring  initiatives. 

As  discussed  above,  NOAA  is 
working  with  the  U.S.  Coast  Guard  to 
develop  a  proposal  for  an  ATBA  off  the 
northern  Olympic  Peninsula.  It  is 
designed  to  be  as  compatible  with 
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existing  customary  practices  among 
mariners  as  possible.  NOAA  is  not 
promulgating  vessel  traffic  regulations 
with  designation. 

Boundary  Alternative  5 

Comment:  NOAA  should  choose 
boundary  alternative  5  because: 

(1)  Activities  that  are,  or  could  occur, 
in  the  southern  portion  of  the  study  area 
can  affect  the  resources  in  the  north; 

(2)  The  entire  study  area  is 
ecologically  connected; 

(3)  The  management  needs  are 
greatest  in  the  south; 

(4)  The  sanctucury  management  regime 
would  complement  existing 
management  initiatives  {Willapa  Bay 
watershed  planning  processes, 

Columbia  and  Snake  River  Salmon 
Recovery  Planning,  State  National 
Heritage  Plans);  and 

(5)  Expansion  of  the  Sanctuary 
boundary  in  the  future  will  be  too  time- 
consuming. 

Response:  NOAA’s  preferred 
boundary  alternative  is  based  on  an 
ecologically  identifiable  boundary.  The 
northern  and  southern  portions  of  the 
study  area  are  distinct  with  respect  to 
their  coastal  and  offshore  ecology. 

NOAA  can  protect  Sanctuary  resources 
from  outside  activities  through  the 
prohibition  on  discharges  outside  the 
Sanctuary  boundary  that  enter  and 
injure  Sanctuary  resources.  NOAA  will 
be  involved  in  planning  activities  that 
could  potentially  threaten  Sanctuary 
resources  outside  its  boundary.  The 
boundary  can  be  expanded  in  the  future 
if  needed. 

Comment:  NOAA  should  not  choose 
boundary  alternative  5  because  it  is  not 
necessary  to  encompass  the  entire 
Washington  coastline  as  a  marine 
sanctuary,  and  it  would  eliminate  any 
future  development  of  the  coastal  areas. 

Response:  NOAA  agrees.  See  response 
to  previous  comment. 

Comment:  A  more  detailed  analysis  of 
the  impacts  of  sanctuary  designation 
must  be  undertaken  before  seriously 
considering  boundary  alternative  5. 

Response:  NOAA  has  undertaken  an 
extensive  analysis  of  the  uses  and 
ecology  of  the  southern  portion  of  the 
study  area  and  believes  that  the 
ecologically  sensitive  estuarine 
environments  are  adequately  protected. 

Alternative  Boundary  Suggestions 

Comment:  NOAA  should  establish  a 
series  of  smaller  site-specific  areas 
surrounding  unique  marine  resources, 
such  as  ocean  waters  immediately 
adjacent  to  already  protected  terrestrial 
ecosystems  such  as  wildlife  refuges  and 
the  Olympic  National  Park.  This 
alternative  would  afford  sanctuary 


status  to  marine  resources  while 
maintaining  provisions  for  compatible 
ocean  uses. 

Response:  NOAA  disagrees.  Smaller 
site-specific  areas  would  not  encompass 
an  ecosystem  for  the  reasons  stated 
above.  Further,  designation  of  the 
marine  sanctuary  would  allow  for  the 
continuation  of  pre-existing  and 
compatible  uses. 

Comment:  NOAA’s  analysis  of  the 
resources  within  the  study  area 
identified  the  southern  portion  as  highly 
important  in  terms  of  wildlife  and 
fishery  values,  particularly  the  areas  in 
and  surrounding  Willapa  Bay.  NOAA 
should  consider  modifying  boundary 
alternative  4  by  adding  a  satellite  site 
encompassing  the  estuarine 
environment  and  the  offshore  waters  of 
Willapa  Bay. 

Response:  NOAA’s  analysis 
confirmed  that  the  estuarine  areas  in  the 
southern  portion  of  the  study  area  are 
significant  natural  resources  and  that 
many  of  the  resources  utilize  the  waters 
off  the  northern  coast  as  well.  However, 
NOAA  has  determined  that  the 
estuarine  ecosystems  are  distinct  from 
the  higher  energy  marine  environment 
of  the  northern  portion  of  the  study 
area.  In  addition,  the  activities  in,  and 
adjacent  to  Grays  Harbor  are  managed 
pursuant  to  an  existing  estuarine 
management  plan  promulgated  pursuant 
to  the  Washington  State  Shorelands 
Management  Act.  The  residents  living 
in  the  watersheds  of  Willapa  Bay  are 
currently  preparing  an  estuarine 
management  plan. 

Comment:  NOAA  should  consider  the 
creation  of  a  north  and  south  Olympic 
Coast  National  Marine  Sanctuary  with 
separate  but  coordinated  management 
regimes. 

Response:  The  Act  requires  the 
designation  of  one  sanctuary  on  the 
Western  Washington  Outer  Coast  with 
the  offshore  Islands  and  coastal  areas  of 
the  northern  Olympic  Peninsula  as  the 
core  area  of  the  sanctuary.  In  carrying 
out  this  mandate,  NOAA  examined  the 
seaward,  northerly,  southerly,  and 
easterly  extent  of  the  ecosystem  that  has 
as  its  core  the  intertidal  communities  of 
the  outer  coast. 

Comment:  The  boundary  of  the 
Sanctuary  should  be  modified  as  further 
cetacean  information  is  available. 

Response:  NOAA  can  modify  the 
boundary  in  the  future,  in  accordance 
with  the  requirements  of  the  MPRSA, 
the  NEPA  and  the  APA,  as  more 
information  becomes  available. 

Modification  of  the  Western  Boundary 

Comment:  The  outer  boundary  of  the 
sanctuary  should  extend  westward  to  a 
point  that  minimizes  restrictions  and 


needless  re-routing  of  vessel  traffic  and 
harbor  maintenance  activities  at  the 
opening  of  Grays  Harbor.  To  accomplish 
this  objective,  the  outer  limit  of  the 
sanctuary  should  be  set  at  a  distance 
between  2  and  10  miles  from  shore. 

Response:  Sanctuary  boundaries  are 
not  established  based  on  vessel  traffic 
routes,  particularly  because  routes  are 
subject  to  change.  NOAA  will  work  with 
existing  regulatory  agencies  to  minimize 
impacts.  While  vessel  traffic  is  in  the 
scope  of  sanctuary  regulations,  NOAA  is 
not  promulgating  vessel  traffic 
regulations  at  this  time. 

Comment:  The  outer  boundary  should 
be  established  at  either  the  100  or  500 
fathom  isobath. 

Response:  NOAA  has  established  the 
boundary  at  the  100  fathom  isobath 
because  it  is  generally  recognized  to  be 
tlie  seaward  extent  of  the  continental 
shelf,  the  area  where  photosynthetic 
activity  is  greatest. 

Comment:  Clarify  the  rationale  for 
establishing  the  western  boundary  of 
alternatives  4  and  5. 

Response:  See  response  to  previous 
comment. 

Modification  of  the  Shoreline  Boundary 

Comment:  The  shoreline  boundary 
should  be  established  at  the  lower  low 
water  mark  to  preclude  interference 
with  carefully  crafted  beach 
management  plans  regulating  beach 
traffic,  razor  clam  harv'ests  and 
emergency  aircraft  landings. 

Response:  The  shoreline  boundary  of 
the  Sanctuary  is  located  at  the  higher 
high  water  line  where  adjacent  to 
Federally-owned  land  (including  the 
Olympic  National  Park  and  the  U.S. 

Fish  and  Wildlife  refuges)  and  the  lower 
low  line  mark  when  adjacent  to  State- 
owned  land.  Thus,  the  boundary  does 
not  interfere  with  beach  management 
plans.  Razor  clam  harvests  within  the 
intertidal  zone  of  the  Sanctuary  wall  be 
managed  by  existing  authorities  such  as 
the  Washington  State  Department  of 
Natural  Resources,  the  C^inault  Indian 
Tribe,  and  the  National  Park  Service. 
Emergency  aircraft  landings  are 
permissible  in  the  Sanctuary. 

Comment:  The  shoreline  boundary 
should  cut  across  the  mouths  of  all 
rivers,  streams  and  estuaries  because 
there  are  sufficient  management  plans 
in  place  providing  protection  of  inland 
'environments  such  as  the  Washington 
State  Coastal  Zone  Management 
Program  and  the  Grays  Harbor  Estuary 
Management  Plan. 

Response:  The  shoreline  boundary  of 
the  Sanctuary  has  been  modified  to  cut 
across  the  mouths  of  all  rivers,  streams 
and  estuaries. 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Rules  and  Regulations  24589 


Comment:  Clarify  why  the  shoreward 
boundary  distinguishes  between 
adjacency  to  tribal  and  non-tribal  lands. 

Response:  The  Tribes  have 
jurisdiction  to  the  mean  lower  low 
water  line.  Both  the  Tribes  and  the  State 
have  requested  that  the  Sanctuary 
boundary  not  overlap  with  tribal  and 
State  lands.  Therefore,  the  coastal 
boundary  has  been  modified  so  that  it 
is  at  mean  lower  low  water  when 
adjacent  to  tribal  and  State  owned  lands 
and  at  mean  higher  high  water  when 
adjacent  to  Federally  owned  lands. 

Comment:  Existing  National  Park 
Service  standards,  regulations,  and 
policies  must  not  be  diminished  as  a 
result  of  dual  designation  as  a  National 
Park  and  National  Marine  Sanctuary, 

The  majority  of  the  intertidal  areas  of 
the  Olympic  National  Park  are  Federally 
designated  Wilderness  Area  and  must 
be  managed  accordingly. 

Response:  The  Sanctuary  boundary 
overlaps  with  the  boundary  of  the 
Olympic  National  Park.  NOAA  will  not 
diminish  the  standards,  regulations  and 
policies  currently  applying  to  the 
intertidal  areas  of  the  Olympic  National 
Park.  The  existing  standards,  regulations 
and  policies  of  the  intertidal  areas  will 
remain.  NOAA  will  enhance  the 
protection  of  these  intertidal  areas  by 
working  with  the  Coast  Guard  to  ensure 
a  safer  vessel  traffic  environment,  and 
the  upland  users  of  the  watershed  to 
monitor  and  minimize  the  impacts  of 
non-point  source  pollution. 

Additionally,  NOAA  will  support 
research  and  resource  monitoring 
initiatives  in  the  intertidal  areas  and 
may  seek  compensation  for  damages  if 
an  accident  were  to  occur  that  injures 
Sanctuary  resources. 

Inclusion  of  the  Strait  of  Juan  de  Fuca 

Comment:  The  northeastern  boundary 
of  the  sanctuary  should  extend  further 
into  the  Strait  of  Juan  de  Fuca  to  either: 

(1)  The  Ljnre  River,  (2)  the  Clallam 
County  Marine  Sanctuary  at  Salt  Creek; 
(3)  Low  Point:  (4)  Crescent  Bay/Agate 
Beach:  or  (5)  Pillar  Point.  Omission  of 
the  Strait  of  Juan  de  Fuca  from  the 
Sanctuary  excludes  the  head  of  the  Juan 
de  Fuca  Canyon  from  the  boundary  of 
the  Sanctuary,  and  thus  represents  a 
boundary  not  based  upon  an  ecological 
rationale. 

Response:  NOAA  has  examined  the 
resources  of  the  Strait  of  Juan  de  Fuca 
and  the  FEIS/MP  has  been  revised 
accordingly.  Sections  III  and  IV 
(Alternatives,  and  Environmental 
Consequences)  examine  the  benefits  and 
consequences  of  various  alternatives  in 
the  Strait  of  Juan  de  Fuca.  NOAA 
believes  that  the  existence  of  a 
functional  biotic  community 


characteristic  of  the  marine 
environment  extends  into  the  Strait  of 
Juan  de  Fuca  to  Observatory  Point. 
Eastward  of  Observatory  Point,  the 
ecosystem  is  more  characteristic  of  an 
estuarine  environment. 

Despite  the  ecological  arguments  that 
support  inclusion  of  the  Strait  of  Juan 
de  Fuca  in  the  Sanctuary  boundary, 
NOAA  does  not  believe  that  the  public 
has  had  ample  opportunity  to  analyze 
and  comment  on  the  proposal  to  add  the 
Strait.  Since  the  Strait  of  Juan  de  Fuca 
lies  entirely  in  state  waters,  the  Strait  of 
Juan  de  Fuca  cannot  be  included 
without  the  approval  of  the  Governor  of 
Washington  State.  However,  NOAA  will 
pursue  expanding  the  boundary  if 
supported  by  the  State  of  Washington. 

Comment:  The  boundary  of  the 
Sanctuary  should  be  contiguous  with 
that  of  the  proposed  Northwest  Straits 
Sanctuary.  A  gap  between  these  two 
proposed  sanctuaries  would  cause 
confusion  for  commercial  shipping  and 
fishing  interests  and  government 
managing  agencies. 

Response:  At  this  time,  the  future  and 
nature  of  the  proposed  Northwest  Straits 
National  Marine  Sanctuary  is  uncertain 
and  cannot  serve  as  a  deciding  factor  in 
the  determination  of  the  eastern 
boundary  of  the  Olympic  Coast  National 
Marine  Sanctuary.  The  boundary  of  the 
Olympic  Coast  National  Marine 
Sanctuary  must  be  determined  based  on 
ecological  and  human  use  factors. 

NOAA  can  modify  the  boundary  in  the 
future  if  it  is  deemed  appropriate. 

NOAA  will  coordinate  with  existing 
managing  agencies  to  ensure  that  the 
Olympic  Coast  National  Marine 
Sanctuary  and  the  proposed  Northwest 
Straits  National  Marine  Sanctuary  do 
not  unduly  disrupt  the  management  of 
vessel  traffic  and  fishing. 

Comment:  The  boundary  of  the 
Sanctuary  should  not  encompass  the 
waters  of  the  Strait  of  Juan  de  Fuca 
because  closely-monitored  vessel  traffic 
lanes  already  exist. 

Response:  The  MPRSA  encourages 
multiple  uses  of  the  Sanctuary  as  long 
as  they  are  compatible  with  the  resource 
protection  goals  of  the  Sanctuary. 
Clearly,  the  Coordinated  Vessel  Traffic 
System  in  the  Strait  of  Juan  de  Fuca  is 
in  the  best  interest  of  the  vessel  traffic 
industry  and  the  environment.  NOAA 
would  not  interfere  with  the  vessel 
traffic  management  regime  in  the  Strait 
of  Juan  de  Fuca  if  the  Governor  of  the 
State  of  Washington  supported 
inclusion  of  the  Strait  of  Juan  de  Fuca 
in  the  Sanctuary  boundary. 

Northern  Boundary 

Comment:  The  northern  boundary  of 
the  Sanctuary  should  be  adjacent  to  the 


international  border  and  include  vessel 
traffic  lanes  to  facilitate  the 
establishment  of  a  cooperative 
international  sanctuary  and  coordinated 
vessel  traffic  management  regime. 

Response:  The  northern  boundary  is 
adjacent  to  the  international  boundary. 

Inclusion  of  the  Estuaries 

Comment:  NOAA  recognized  both  the 
high  resource  values  of  the  estuaries  and 
the  high  level  of  point  source 
discharges.  By  including  the  estuaries  in 
the  boundary  NOAA  would  be  in  a 
position  to  work  with  the  Washington 
Department  of  Ecology  (WDOE)  to 
correct  the  sources  of  pollution. 

Response:  NOAA  has  been  working 
with  the  Washington  Department  of 
Ecology  to  address  pollution  problems 
in  the  coastal  estuaries.  The  Grays 
Harbor  Estuary  Management  Plan  was 
supported  by  funding  provided 
pursuant  to  the  Washington  Shorelands 
Management  Act.  NOAA  agrees  that  the 
estuaries  are  extremely  valuable 
environments  with  high  levels  of  point 
source  discharges.  However,  NOAA 
believes  that  the  estuaries  are 
ecologically  distinct  from  the  offshore 
waters  of  the  Olympic  Peninsula,  which 
is  the  core  area  of  the  Sanctuary. 
Inclusion  in  the  National  Estuarine 
Research  Reserve  System  (NERRS)  is  a 
more  appropriate  management 
framework  for  NOAA  involvement  in 
estuarine  management. 

Comment:  The  estuaries  should  be 
excluded  from  the  Sanctuary  boundary 
because  the  Washington  State  Coastal 
Zone  Management  Program  and  the 
Grays  Harbor  Management  Plan  offer 
sufficient  protection  to  the  estuaries. 

Response:  NOAA  agrees.  The 
estuaries  are  excluded  from  the 
preferred  boundary  of  the  Sanctuary. 

Consideration  of  Other  National  Marine 
Sanctuaries  and  National  Estuarine 
Research  Reserves  (NERRS) 

Comment:  Some  commenters  believed 
that  NOAA  should  designate  the 
estuaries  as  NERR’s  if  they  are  not 
included  in  the  boundary  of  the 
Sanctuary  because  of  their  natural 
resource  values.  Other  commenters 
believed  that  NERR  status  is  inadequate 
since  it  does  not  include  the  marine 
environment.  Clarification  is  needed  on 
the  specific  elements  of  the  NERRS: 

(1)  The  degree  of  protection  that  the 
NERRS  would  provide  to  Grays  Harbor 
and  Willapa  Bay; 

(2)  The  process  of  designation; 

(3)  Timetable  for  designation: 

(4)  Assurances  that  designation  would 
occur;  and 
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(5)  The  degree  of  protection  to  the 
estuaries  that  would  be  provided  in 
comparison  to  sanctuary  status. 

Response:  The  terms  of  designation  as 
a  NERR  are  determined  between  the 
State  and  NOAA.  The  process  begins 
with  the  nomination  of  an  estuary,  or 
portion  thereof,  to  NOA^\  for  inclusion 
in  the  NERRS  by  the  Governor  of  the 
State.  The  State  holds  scoping  meetings 
in  the  region  nominated  for  inclusion  to 
solicit  public  input.  The  State  then 
prepares  a  draft  environmental  impact 
statement  and  management  plan  (DEIS/ 
MP)  where  boundary,  management,  and 
regulatory  alternatives  are  assessed  and 
a  preferred  alternative  is  decided  upon. 
The  DEIS/MP  must  demonstrate  that  the 
key  core  land  and  water  areas  are 
adequately  protected  by  the  state.  Once 
the  DEIS/MP  is  completed,  public 
hearings  are  held  in  the  region.  After  a 
comment  period  of  one  month,  the  State 
must  produce  a  Final  Environmental 
Impact  Statement/Management  Plan 
(FEIS/MP)  incorporating  the  public 
comments.  Once  NOAA  approves  the 
FEIS/MP  the  Reserve  is  officially 
designated.  The  entire  process  requires 
approximately  three  years.  Designation 
is  contingent  upon  available  funding. 

Comment:  NOAA  should  encourage 
sanctuary  dc-signations  in  Northern 
Puget  Sound,  Hood  Canal,  Southern 
Oregon  and  Northern  California. 

Response:  NOAA  is  working  w'ith  the 
State  of  Washington  to  study  the 
feasibility  of  a  sanctuar>’  in  Northern 
Puget  Sound.  New  candidates  for 
sanctuary  status  are  selected  from 
NOAA’s  SEL.  Sites  in  southern  Oregon 
and  Northern  California  are  presently  on 
the  SEL. 

Harbor  Exclusion/Inclusion 

Comment:  How  will  sanctuary 
designation  influence  the  disposal  of 
dredge  material  from  harbor 
maintenance  and  development  activities 
that  occur  in  the  Port  of  La  Push,  the 
mouth  of  the  Quilleute  River,  and  Neah 
Bay? 

Response:  No  dredge  spoil  disposal 
will  be  p>ermitted  within  the  Sanctuary, 
except  when  used  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities.  Harbors 
are  excluded  from  the  Sanctuary 
boundary.  Therefore,  maintenance  and 
development  activities  can  occur,  but 
disposal  of  dredge  material  must  be 
either  on  land  or  outside  the  boundary 
of  the  Sanctuary. 

Growth  Management 

Comment:  The  Sanctuary  should  help 
to  limit  population  growth. 

Response:  The  sanctuary  program  has 
no  control  over  population  growth 


adjacent  to  the  Sanctuary  boundary. 
Rather,  the  program  exists  to  ensure  that 
human  uses  resulting  from  growth  do 
not  have  a  negative  impact  on  Sanctuary 
resources. 

Comment:  Private  land  owners  should 
not  lose  development  rights  to  their 
land,  nor  should  they  have  the  value  of 
their  land  significantly  decreased  by 
regulation  without  due  compensation 
for  that  loss. 

Response:  NOAA  is  issuing  no 
regulations  that  will  diminish  the 
development  rights  of  private  property 
owners. 

Opposition  to  Sanctuary  Designation 

Comment:  The  marine  sanctuary 
should  not  be  designated  because:  (1)  It 
would  shut  down  the  fishing  industry’; 

(2)  existing  legislation  and  management 
regimes  offer  adequate  protection;  (3) 
potential  industrial  interests  would  be 
stifled  because  the  sanctuary  would 
over-regulate  the  local  economy  and  its 
growth:  (4)  the  ecological/aesthetic 
values  of  Washington’s  coastline  are  not 
permanently  threatened;  (5)  local 
airports  in  Aberdeen  and  Ocean  Shores 
would  close  due  to  insurance  problems; 
and  (6)  the  Olympic  National  Park  has 
too  much  control  over  the  Olympic 
Peninsula  already. 

Response:  The  Sanctuary  will  not 
shut  down  the  fishing  industry.  Fishing 
is  not  within  the  scope  of  Sanctuary 
regulation;  the  regulation  of  fishing 
would  remain  v/ith  existing 
management  regimes.  Further,  the 
Sanctuary  will  ensure  greater  protection 
from  risks  due  to  oil,  gas  and  mineral 
development  and  vessel  traffic 
accidents. 

NOAA  disagrees  that  existing 
legislation  offers  adequate  protection  of 
the  offshore  resources.  The  threats  from 
such  things  as  vessel  traffic,  oil  and  gas 
development,  sand  and  gravel  mining 
and  Navy  practice  bombing  of  Sea  Lion 
Rock  have  not  been  addressed  through 
a  comprehensive  management  regime 
that  recognizes  the  value  and  fragility  of 
the  marine  ecosystem  off  the  Olympic 
Peninsula.  NO^'^  does  not  believe  that 
the  Sanctuary  will  over-regulate  the 
local  economy  since  the  main  source  of 
income  in  the  region  is  from  tourism, 
fishing  and  timber  production-none  of 
which  will  be  negatively  affected  by  the 
Sanctuary.  Tourism  and  fishing  will 
likely  benefit  from  Sanctuary  status  due 
to  the  increased  protection  of  the  marine 
environment. 

Issue:  Alteration  of /or  Construction  on 
the  Seabed 

Comment:  The  regulation  pertaining 
to  alteration  or  construction  of  the 
seabed  may  be  interpreted  as 


prohibiting  such  activities  as  geologic 
research,  the  placement  of  current 
meters,  sediment  traps  and  similar 
research  equipment,  all  of  which  might 
be  necessary  if  environmental  studies 
were  to  be  conducted  in  the  Mineral 
Management  Service  (MMS) 
Washington-Oregon  planning  area.  To 
clarify  the  intent  of  this  prohibition, 
“Government  sponsored  environmental 
studies”  should  be  added  in  the  second 
sentence  of  this  section  as  one  of  the 
activities  for  which  this  prohibition 
does  not  apply. 

Response:  NOAA  supports  research 
within  the  Sanctuary.  However,  the 
prohibition  on  alteration  of,  or 
construction  on  the  seabed  applies  to  all 
research  activities,  including  those 
conducted  by  governmental  agencies. 

All  research  activities  conducted  within 
the  Sanctuary  that  violate  a  Sanctuary 
regulation  must  be  undertaken  pursuant 
to  a  Sanctuary  research  permit  to  ensure 
that  the  impacts  from  the  research  are 
minimal  and  temporary. 

Comment:  The  prohibition  on  the 
alteration  of,  or  construction  on  the 
seabed  should  not  interfere  with  current 
or  future  harbor  maintenance  or  fishing 
activities  including:  (1)  Jetty  and  groin 
construction;  (2)  permitted  dredging  of 
channels  and  harbors;  (3)  the  use  of 
dredge  spoils  for  undenvater  berm 
construction:  (4)  construction  and 
improvement  of  boat  launching  and 
marine  facilities  adjacent  to 
reservations;  (5)  the  retrieval  of  fishing 
gear  (including  crab  pots)  and  sunken 
vessels:  (6)  bottom  trawling  and  scallop 
dredging:  and  (7)  tribal  fin  and  shellfish 
operations.  NOAA  needs  to  clarify  the 
exemption  of  activities  incidental  to 
routine  fishing  and  vessel  operations. 
The  exemptions  for  harbor  maintenance 
and  fishing  activities  should  read: 
“attempting  to  alter  the  seabed  for  any 
purpose  other  than  anchoring  vessels, 
normal  fishing  operations  to  include 
commercial  bottom  trawling  and  crab 
pot  recovery,  and  routine  harbor 
maintenance.” 

Response:  Ports  and  harbors  are  not 
included  within  the  boundary  of  the 
Sanctuary,  The  boundary  of  the 
Sanctuary  adjacent  to  the  Port  of  La 
Push  is  congruent  with  the  Colreg  lines 
at  the  mouth  of  the  harbors.  Further, 
there  is  the  following  exception  to  the 
alteration-of-the-seabed  regulation: 
“Harbor  maintenance  in  the  areas 
necessarily  associated  with  Federal 
Projects  in  existence  on  the  effective 
date  of  Sanctuary  designation,  including 
dredging  of  entrance  channels  and 
repair,  replacement  or  rehabilitation  of 
breakwaters  and  jetties.”  The  noted 
activities  incidental  to  fishing  have  been 
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exempted  from  the  Sanctuary 
regulations. 

Comment:  NOAA  should  prohibit  all 
dredging  and  removal  of  sand  and 
gravel  within  the  Sanctuary  boundary. 

Response:  NOAA  has  prohibited  all 
dredging  and  removal  of  sand  and 
gravel  within  the  Sanctuary  boundary 
except  as  an  incidental  result  of  harbor 
maintenance  activities.  These  activities 
threaten  the  integrity  of  the  benthic 
community  and  the  food  source  of  many 
fish,  marine  mammals  and  seabirds. 

Comment:  NOAA  should  not  subject 
the  exploration  and  development  of 
offshore  mineral  activities  to  the  same 
restrictions  proposed  for  the  exploration 
and  development  of  Outer  Continental 
Shelf  (OCS)  oil  and  gas. 

Response:  All  of  tnese  activities  injure 
the  benthic  communities  in  the 
Sanctuary  and  NOAA  does  not  believe 
that  there  is  cause  for  exceptions. 

Comment:  Clarify  NOAA’s  policy  on 
establishing  artihcial  reefs  within  the 
Sanctuary. 

Response:  There  are  no  artificial  reefs 
in  the  Sanctuary  as  of  the  date  of 
designation.  The  creation  of  new 
artificial  reefs  would  be  prohibited 
pursuant  to  the  prohibition  on  alteration 
of,  or  construction  on,  the  seabed. 

Comment:  NOAA  should  prohibit  the 
construction  of  pipelines  on  the  sea 
floor. 

Response:  The  regulation  prohibiting 
the  alteration  of,  or  construction  on,  the 
seabed  would  prohibit  the  construction 
of  pipelines  on  the  sea  floor. 

Issue:  Cultural  and  Historic  Resources 
Comment:  NOAA  should  prohibit 
moving,  injuring,  or  possessing  historic 
resources  within  the  Sanctuary. 

Response:  NOAA  agrees  that  it  is 
necessary  to  protect  and  manage 
historical  and  cultural  resources  within 
the  Sanctuary  boundary.  NOAA  has 
included  a  prohibition  on  moving, 
removing,  possessing,  injuring,  or 
attempting  to  move,  remove,  or  injure 
these  resources,  except  as  resulting 
incidentally  from  traditional  fishing 
operations.  If  NOAA  determines  that 
fishing  activities  are  resulting  in  injury 
to  Sanctuary  historic  and  cultural 
resources,  NOAA  may  amend  the 
Sanctuary  regulations  to  abolish  the 
exemption  for  these  activities. 

Comment:  The  proposed  regulations 
dealing  with  cultural  resources  fail  to 
preserve  the  tribes’  ability  to  control 
access  to.  and  removal  of,  their  cultural 
heritage.  Therefore,  NOAA  should  add  a 
new  §  925.5(a)(8)  prohibiting;  “removal 
or  attempted  removal  of  any  Indian 
cultural  resource  or  artifact,  or  entry 
onto  a  significant  cultural  site 
designated  by  a  tribal  governing  body 


with  the  concurrence  of  the  Director, 
except  with  the  express  written  consent 
of  the  governing  body  of  the  tribe  or 
tribes  to  which  such  resource,  artifact, 
or  cultural  site  pertains.”  NOAA  should 
pursue  a  cooperative  agreement  with  the 
tribes  to  cooi^inate  management  of 
cultural  artifacts  of  tribal  significance. 

Response:  The  MPRSA  provides 
NOAA  with  the  authority  to  control 
access  to  cultural  artifacts  within  the 
Sanctuary  thereby  helping  to  ensure 
their  preservation.  Accordingly,  anyone 
proposing  to  remove  a  cultural  or 
historic  resource  must  apply  for  and 
obtain  a  sanctuary  permit  from  NOAA. 
NOAA  acknowledges  the  interest  of  the 
coastal  tribes  in  preserving  their  cultural 
heritage  and,  in  particular,  those 
cultural  artifacts  of  tribal  significance 
found  within  the  Sanctuary.  NOAA 
considers  its  objective  of  preserving  the 
historical  and  cultural  resources  of  the 
Sanctuary  to  be  compatible  with  the 
coastal  tribes’  desire  to  preserve  their 
cultural  heritage.  Therefore,  NOAA  has 
modified  §  925.9(j)  to  state:  “The 
Director  or  designee  shall  obtain  the 
express  written  consent  of  the  governing 
body  of  an  Indian  tribe  prior  to  issuing 
a  permit,  if  the  proposed  activity 
involves  or  affects  resources  of  cultural 
or  historical  significance  to  the  tribe.” 
NOAA  has  also  added  §  925.9(k)  which 
states:  “removal,  or  attempted  removal 
of  any  Indian  cultural  resource  or 
artifact  may  only  occur  with  the  express 
written  consent  of  the  governing  body  of 
the  trihe  or  tribes  to  which  such 
resource  or  artifact  pertains,  and 
certification  by  the  Director  that  such 
activities  occur  in  a  manner  that 
minimizes  damage  to  the  biological  and 
archeological  resources.  Prior  to 
permitting  entry  into  a  significant 
cultural  site  designated  hy  a  tribal 
governing  body,  the  Director  shall 
acquire  the  express  written  consent  of 
the  governing  body  of  the  tribe  or  tribes 
to  which  such  cultural  site  pertains.” 
NOAA  will  enter  into  a  cooperative 
agreement  with  the  tribes  and  the  State 
of  Washington  that  clarifies  the  process 
hy  which  permits  will  be  granted  to 
conduct  research  or  salvage  operations 
on  historical  and  cultural  resources  of 
tribal  significance. 

Comment:  Current  management  of 
cultural  resources  is  agreed  upon 
between  the  Bureau  of  Indian  Affairs 
(BIA)  and  the  tribes.  The  BIA  supports 
the  tribes  in  the  management  of  their 
cultural  resources. 

Response:  See  response  to  previous 
comment. 

Comment:  The  regulation  as  proposed 
in  the  DEIS/MP  is  duplicative  of  State 
law.  There  already  exists  state  and 
Federal  antiquities  acts  to  protect 


coastal  archeological  and  historical  sites 
that  occur  on  or  near  the  median  high 
tide  boundary.  The  State  archeologist 
already  coordinates  archeological 
matters. 

Response:  The  MPRSA  is  not 
duplicative  of  existing  laws  protecting 
historical  and  cultural  resources.  The 
MPRSA  is  more  comprehensive  in  that 
it  provides  enforcement  authority, 
including  civil  penalties,  for  the 
destruction  or  injury  of  historical  and 
cultural  resources. 

The  Abandoned  Shipwreck  Act  of 
1987  gives  states  the  title  to  certain 
abandoned  shipwrecks  in  state  waters. 
Under  the  MPRSA,  NOAA  has  trustee 
responsibilities  for  abandoned 
shipwrecks  and  other  historical  and 
cultural  resources  within  national 
marine  sanctuaries,  including  those 
located  in  state  waters,  for  the  purpose 
of  protecting  them.  NOAA  will 
coordinate  with  State  agencies  to  ensure 
that  historical  and  cultural  resources 
within  the  Sanctuary  are  protected,  and 
that  the  policies  affecting  historical  and 
cultural  resources  in  State  waters  are 
consonant  with  the  policies  in  the 
Federal  waters  of  the  Sanctuary. 

Issue:  Discharges 
Ocean  Dumping 

Comment:  NOAA  should  not  prohibit 
the  use  of  dredged  material  disposal 
sites  off  Grays  Harbor,  Wiliapa  Bay,  the 
Columbia  River,  or  on  the  north  jetty 
and  breakwater  of  the  Port  of  La  Push. 

Response:  The  Sanctuary  boundary 
does  not  extend  south  of  Copalis  Beach 
and  excludes  ports  and  harbors. 
Therefore,  the  maintenance  activities  at 
La  Push  and  the  use  of  the  dredge 
disposal  sites  south  of  the  boundary  is 
not  prohibited.  In  addition,  the  use  of 
dredged  spoil  within  the  Sanctuary  for 
beach  nourishment  in  connection  with 
harbor  maintenance  activities  is  exempt 
from  the  regulatory  prohibition. 

Comment:  No  ocean  dumping  should 
be  allowed  in  proximity  to  the  major 
submarine  canyons. 

Response;  The  regulations  prohibit 
ocean  dumping  within  the  Sanctuary, 
and  outside  the  Sanctuary  if  the 
material  enters  and  injures  Sanctuary 
resources  or  qualities. 

Point.  Source  Discharges 

Comment:  Prohibit  discharges  of 
toxics,  plastic,  and  municipal  garbage 
and  sewage  into  the  marine 
environment. 

Response:  The  dumping  of  municipal 
garbage,  toxics  and  plastics  is  prohibited 
within  the  Sanctuary  by  Sanctuary 
regulations  and  by  regulations 
promulgated  pursuant  to  the  Act  to 
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Prevent  Pollution  from  Ships  (33  U.S.C. 
1901  et  seq.)  and  the  Marine  Plastic 
Pollution  Research  and  Control  Act  of 
1987,  which  implements  Annex  V  of 
MARPOL  73/78  in  the  U.S.  Point  source 
discharges  are  allowed  provided  such 
discharge  is  certified  by  NOAA  in 
accordance  with  §  925.10  or  approved 
by  NOAA  in  accordance  with  §  925.11. 
After  expiration  of  current  permits, 
discharges  from  municipal  treatment 
plants  will  be  subject  to  the  review 
process  of  §  925.11.  At  a  minimum, 
secondary  treatment  will  be  required. 

Comment:  Current  regulations  are 
adequate.  NOAA  has  not  proven  that  the 
proposed  regulations  will  enhance  the 
recreational  or  aesthetic  appeal,  and 
water  quality. 

Response:  Current  regulations  do  not 
protect  the  area  from  the  cumulative 
impacts  of  various  types  of  discharges, 
including:  (1)  Some  ocean  dumping;  (2) 
sewage  receiving  only  primary 
treatment;  and  (3)  non-point  source 
discharges.  NOAA’s  ocean  disposal 
regulation  offers  protection  to  the 
offshore  environment  that  does  not 
otherwise  exist.  NOAA  will  work  with 
existing  tribal.  State  and  Federal 
authorities  to  ensure  that  the  quality  of 
the  water  and  Sanctuary  resources  are 
maintained. 

Comment:  Clarify  how  discharges 
from  drilling  and  production  rigs  may 
be  addressed  if  oil  and  gas  leasing  were 
to  occur  in  the  future. 

Response:  The  regulations  prohibit  oil 
and  gas  exploration,  development,  and 
production  activities  within  the 
Sanctuary.  NOAA  will  work  with  the 
Environmental  Protection  Agency  (EPA) 
to  ensure  that  best  available  technology 
is  implemented  on  any  drilling  rigs 
located  outside  of  the  Sanctuary  to 
ensure  that  no  discharges  enter  and 
injure  Sanctuary  resources  and 
qualities. 

Comment:  Depositing  or  discharging 
from  any  location  within  the  Sanctuary 
or  from  beyond  the  Sanctuary  should  be 
prohibited. 

Response:  The  mandate  of  the 
National  Marine  Sanctuary  Program  is 
to  facilitate  multiple  uses  that  are 
compatible  with  resource  protection. 
Depositing  or  discharging  most 
materials  within  the  boundary  of  the 
Sanctuary,  or  from  beyond  the  boundary 
of  the  Sanctuary  if  su^  material 
subsequently  enters  the  Sanctuary  and 
injures  Sanctuary  resources  or  qualities 
is  prohibited.  NOAA  will  work  with 
EPA,  the  tribes  and  the  State  of 
Washington  to  maintain  water  quality. 
NOAA  may  require  special  terms  and 
conditions,  induding  (but  not  limited 
to)  improved  effluent  quality,  on  EPA 


permits  to  ensure  Sanctuary  resources 
and  qualities  are  protected. 

Non-Point  Source  Discharges 

Comment:  NOAA  should  not  require 
at  a  minimum  secondary  treatment  and 
sometimes  tertiary  or  more  for  non¬ 
point  source  pollution.  It  is  virtually 
impossible  to  subject  runoff  to  these 
levels  of  treatment. 

Response:  NOAA  does  not  require 
such  treatment  for  non-point  source 
pollution.  NOAA  will  monitor  non¬ 
point  source  pollution  and  work  with 
those  living  and  working  in  the  coastal 
watersheds  to  minimize  runoff  into  the 
Sanctuary. 

Comment:  It  should  be  stated  that 
there  is  no  intent  to  regulate  forest 
practices  by  Sanctuary  administrators. 
There  is  no  research  or  evidence  which 
would  justify  the  statement  made  in  the 
proposed  DHS  that  the  “greatest  source 
of  non-point  discharge  is  the  forest.” 

This  statement  needs  clarification  and 
tree  farmers  must  be  assured  that  they 
can  continue  to  grow  and  harvest  trees 
pursuant  to  Washington’s  Forest 
Practices  Act,  one  of  the  most  stringent 
in  the  country. 

Response:  NOAA's  Strategic 
Assessment  Branch  has  analyzed 
existing  watershed  data  from  the 
National  Coastal  Pollutant  Discharge 
Inventory  to  determine  sources  of 
runoff.  Summaries  of  pollution 
discharges  for  total  volumes  of  nitrogen, 
lead,  and  all  suspended  solids 
combined  indicate  that  with  the 
exception  of  suspended  solids 
discharged  by  paper  mills,  the  greatest 
source  of  sediments  discharged  into 
sanctuary  waters  is  from  natural  forest 
runoff. 

Despite  this  evidence,  NOAA  will  not 
be  directly  regulating  upland  uses. 
However,  NOAA  will  coordinate  with 
the  upland  user  groups,  and  managing 
agencies  to  minimize  non-point  source 
impacts  on  Sanctuary  resources. 

Comment:  The  suggestion  that 
excessive  erosion  from  clear  cutting 
practices  is  the  source  of  most  non-point 
source  pollution  from  forests  supports 
the  need  for  further  study  of  this 
common  practice  and  the  issuance  of 
more  stringent  controls  due  to  the  steep 
and  unstable  slopes  and  amount  of 
rainfall. 

Response:  NOAA  agrees  and  will 
conduct  monitoring  and  research 
initiatives  in  coordination  with  those 
living  and  working  in  the  watersheds  to 
minimize  the  impacts  from  timbering 
activities. 

Discharges  Outside  the  Sanctuary 

Comment:  Clarify  to  what  extent  the 
"sphere  of  influence”  of  the  discharge 


regulation  extends,  to  what  degree  it 
may  affect  coastal  communities 
including  the  tribes,  and  who 
determines  if  injury  to  a  Sanctuary 
resource  has  occurred.  Would  a 
community  such  as  Ocean  Shores  or  an 
Indian  tribe  face  increased  water  quality 
regulations  or  enforcement?  Further, 
does  the  discharge  prohibition  apply  to 
particulates  that  are  discharged  into  the 
air  from  pulp  mills  and  subsequently 
enter  the  Sanctuary  and  harm  Sanctuary 
resources  and  qualities. 

NOAA  should  not  impose  additional 
restrictions,  beyond  the  existing 
requirements  of  the  Federal  Water 
Pollution  Control  Act  (FWPA),  on  the 
discharge  of  effluent  and  dredge  spoils 
into  marine  waters.  There  is  no 
evidence  that  additional  restrictions  on 
these  activities  are  required  to  protect 
water  quality  in  the  proposed  sanctuary. 

Response:  The  MPRSA  protects 
Sanctuary  resources  and  qualities 
(including  water  quality)  from  the 
impacts  of  discharges  from  within  and 
outside  the  boundary  of  a  Sanctuary 
whether  airborne  or  waterborne.  NOAA 
is  responsible  for  determining  injury  to 
Sanctuary  resources.  Discharges 
pursuant  to  existing  permits  may  be 
continued  subject  to  the  certification 
requirements  of  §  925.10.  New  permits 
are  subject  to  the  review  process  of 
§  925.11.  At  a  minimum,  secondary 
treatment  will  be  required  for  any 
treatment  plants  discharging  directly 
into  the  Sanctuary.  With  respect  to 
airborne  or  waterborne  discharges 
outside  the  Sanctuary,  NOAA  may 
condition  such  permits  only  if  it  is 
established  that  the  discharges  are 
entering  the  Sanctuary  and  injuring 
Sanctuary  resources  or  qualities.  NOAA 
will  work  closely  with  all  to  ensure  that 
none  is  unduly  burdened  by  permitting 
requirements  related  to  dis^arges. 
NOAA  will  coordinate  with  the  State’s 
Air  Quality  Board  and  Department  of 
Ecology  to  monitor  air  and  water  quality 
over  and  in  the  Sanctuary. 

Application  of  Discharge  Regulations  to 
Vessel  Traffic 

Comment:  The  application  of  this 
regulation  should  prohibit  organic  and 
inorganic  discharges  from  fishing 
vessels  and  submarines  (including 
bilge),  aircraft.  The  prohibition  should 
apply  to  all  naval  operations. 

Response:  The  Sanctuary  regulations 
specify  the  fishing  and  vessel  related 
activities  exempted  from  the  discharge 
prohibition  (§  925.5(a)(2)(i)-(iv)). 
Discharges  and  deposits  from  vessels  are 
prohibited  except  for  specific  discharges 
intended  to  provide  for  traditional 
fishing  activities,  such  as  fish  wastes 
resulting  from  traditional  fishing 
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operations  in  the  Sanctuary,  and  for 
allowed  vessel  operations  in  the 
Sanctuary,  namely  biodegradable 
effluent  incidental  to  vessel  use  and 
generated  by  approved  marine 
sanitation  devices,  water  generated  by 
routine  vessel  operations,  and  engine 
exhaust.  Such  discharges  are 
determined  to  be  of  minimal  threat  to 
the  Sanctuary  and  are  important  for  the 
safe  and  effective  functioning  of  fishing 
and  other  vessels.  Other  discharges  from 
vessel  operations  are  prohibited.  If  in 
the  future  NOAA  determines  that 
increased  protection  for  Sanctuary 
resources  and  qualities  from  these 
exempted  activities  is  warranted,  the 
Sanctuary  regulations  could  be  revised. 

Comment:  Clarify  acceptable  and 
unacceptable  discharges  from  fishing 
vessels. 

Response:  See  response  to  previous 
comment. 

Economic  Impacts  of  Discharge 
Regulations 

Comment:  Banning  the  use  of 
approved  dredge  disposal  sites  would 
impose  severe  economic  impacts  on 
marine  navigation  and  commerce,  and 
ultimately  to  the  coastal  communities. 

Response:  The  boundary  of  the 
Sanctuary  does  not  encompass  the 
approved  dredge  disposal  sites  off  of 
Grays  Harbor,  Willapa  Bay,  and  the 
Columbia  River.  However,  no  new 
dredge  disposal  sites  may  be  located 
within  the  Sanctuary  boundary. 

Comment:  NOAA  must  examine  the 
economic  impacts  of  the  discharge 
regulations  on  existing  industries.  There 
are  currently  72  identified  dischargers 
in  the  study  area.  It  is  unclear  if  the 
proposed  Sanctuary  would  impact  the 
continued  operation  of  the  pulp  mill’s 
NPDES  permitted  discharge  near  Grays 
Harbor. 

Response:  The  Sanctuary’s  boundary 
does  not  extend  south  of  Copalis  Beach. 
Therefore,  the  only  discharge  regulation 
that  would  apply  to  dischargers  in  Grays 
Harbor  would  be  the  prohibition  on 
discharges  from  outside  the  boundary 
that  subsequently  enter  and  injure 
Sanctuary  resources  or  qualities.  NOAA 
will  need  to  establish  that  effluents  from 
pulp  mills  are  injuring  Sanctuary 
resources  or  qualities  before  it  would 
impose  terms  and  conditions  on  the 
pulp  mill’s  NPDES  permit.  If  this 
situation  were  to  occur,  NOAA  would 
work  vdth  the  discharger,  the  State  of 
Washington,  and  EPA  to  minimize  the 
economic  impacts  of  reducing  the 
impacts. 

Issue:  Oil  and  Gas  Development 

Comment:  NOAA’s  failure  to  offer  as 
an  alternative  an  outright,  no  conditions 


ban  on  hydrocarbon  development 
within  the  Sanctuary  is  contrary  to 
NEPA  regulations,  40  CFR  1502.14 
which  states  that  the  alternatives  section 
is  the  heart  of  the  environmental  impact 
statement.  NOAA  should  permanently 
ban  oil  and  gas  exploration, 
development,  and  production  activities. 

Response:  Section  2207  of  the  Oceans 
Act  of  1992  prohibits  oil  and  gas 
exploration,  development  and 
production  within  the  Sanctuary.  The 
Sanctuary  regulations  repeat  this 
prohibition. 

Comment:  NOAA  should  designate  a 
buffer  zone  based  on  ocean  currents  and 
local  seabed  geography  to  prevent 
damage  from  external  mineral 
operations. 

Response:  NOAA  believes  that  the 
Sanctuary  is  large  enough  to  buffer  the 
sensitive  canyon  and  coastal  ecosystems 
from  negative  impacts  of  mineral 
development.  Further,  NOAA’s 
authority  to  regulate  discharges  from 
outside  the  Sanctuary  boundary  that 
subsequently  enter  and  injyre  Sanctuary 
resources  or  qualities  provides 
additional  protection  over  mineral 
activities. 

Comment:  NOAA  should  commit  in 
the  FEIS/MP  and  Record  of  Decision  to 
the  preparation  of  an  EIS  before  lifting 
the  prohibition. 

Response:  As  previously  discussed, 
the  Oceans  Act  of  1992  prohibits  oil  and 
gas  explorations,  development  and 
production  within  the  Sanctuary.  This 
prohibition  may  only  be  lifted  by  an  Act 
of  Congress. 

Comment:  The  oil  companies  should 
be  excluded  from  voicing  an  opinion 
regarding  the  Sanctuary  because  this 
privilege  should  be  extended  only  to 
those  who  have  spent  time  enjoying  the 
State  of  Washington  coastline. 

Response:  The  Sanctuary  program 
does  not  and  cannot  discriminate 
against  any  individual,  agency,  or 
interest  group.  All  individuals  have  the 
right  to  voice  an  opinion. 

Comment:  Has  NOAA  come  across 
any  proposal  for  offshore  wind 
generate  power? 

Response:  NOAA  is  not  aware  of  any 
proposal  for  offshore  wind  generated 
power. 

Comment:  The  President’s  decision  to 
postpone  OCS  activities  off  the  coasts  of 
Washington  and  Oregon  until  after  the 
year  2,000  should  expire  at  that  time 
unless  affirmatively  extended. 

Response:  Section  2207  of  the  Oceans 
Act  of  1992  indefinitely  bans  oil  and  gas 
exploration,  development  and 
production  within  the  boundary  of  the 
Sanctuary.  These  prohibitions  could 
only  be  lifted  by  an  Act  of  Congress. 


Contingency  Plans 

Comment:  The  Sanctuary  should 
establish  a  contingency  plan  in 
coordination  with  existing  state  and 
Federal  contingency  plans.  Efforts 
should  be  made  to  coordinate  with  the 
State  of  Washington  Departments  of 
Wildlife,  Fisheries,  Ecology,  and  Natural 
Resources  and  pursue  data  sharing 
opportunities. 

Response:  The  FEIS/MP  identifies 
existing  oil  spill  contingency  plans  and 
efforts  in  the  State  of  Washington  to 
cover  the  Strait  of  Juan  de  Fuca  and 
Outer  Coast.  NOAA  will  coordinate 
closely  with  the  existing  agencies 
involved  in  contingency  and  emergency 
response  planning,  particularly  the  U.S. 
and  Canadian  Coast  Guard  and  the  State 
of  Washington  Office  of  Marine  Safety 
(OMS).  However,  NOAA  agrees  that  the 
Sanctuary  requires  its  own  contingency 
plan  to  ensure  that  resources  are 
protected  during  events  that  threaten 
the  environment.  A  prototype  Sanctuary 
Contingency  Plan  is  being  tested  at  the 
Channel  Islands  National  Marine 
Sanctuary.  Once  implementation 
experience  has  been  gained,  the  plan 
will  be  adapted  to  other  sites,  including 
the  Olympic  Coast  National  Marine 
Sanctuary.  To  implement  successfully 
an  organized  emergency  response, 

NOAA  will  incorporate  state  and 
Federal  legislation  as  well  as  local 
efforts  into  the  Sanctuary  Contingency 
Plan. 

Comment:  NOAA  needs  to  provide  for 
better  oil  spill  response  planning. 

Response:  NOAA  is  coordinating  with 
the  regional  response  committees  of  the 
OMS  to  ensure  that  the  equipment  is 
available  to  address  an  emergency  that 
would  threaten  Sanctuary  resources. 

Comment:  An  Oil  Spill  Response 
Center  should  be  sited  in  close 
proximity  to  the  Sanctuary  to  address 
small  spills  north  of  Grays  Harbor  where 
there  is  currently  a  lack  of  oil  spill 
response  capability. 

Response:  NOAA  is  promoting  this 
idea  in  its  participation  on  the  regional 
response  subcommittee  whose 
jurisdiction  is  the  Strait  of  Juan  de  Fuca 
and  the  Outer  Coast.  However,  priority 
will  be  placed  on  the  stationing  of  tugs 
and  barges  dedicated  to  emergency 
response. 

Comment:  The  tribes  should  be 
properly  funded  to  handle  resource 
damage  assessment  as  well  as  other 
activities  where  an  oil  spill  could 
impact  their  subsistence  and  ceremonial 
harvest  and  cultural  values. 

Response:  The  reservations  are  not 
within  the  Sanctuary  boundary. 
Therefore,  the  Sanctuary  cannot 
dedicate  funds  to  the  Tribes  for  the 
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purpose  of  damage  assessment  pursuant 
to  a  spill  of  hazardous  materials. 

Comment:  NOAA  should  request  that 
the  oil  industry’s  Marine  Spill  Response 
Corporation  station  a  tractor/tug 
response  vessel  at  Neah  Bay. 

Response:  NOAA  has  made  the 
recommendation  to  the  subcommittee 
on  emergency  response  for  the  Strait  of 
Juan  de  Fuca  and  the  Outer  Coast. 

NOAA  is  actively  participating  in 
formulating  the  recommendation  to  the 
State,  axKi  will  coordinate  with  the 
Makah  Tribe  in  their  planning  initiative 
to  expand  their  marina  to  plan  to 
accommodate  a  tug  or  emergency 
response  vessel  that  is  of  appropriate 
size  to  service  the  Outer  Coast  and  the 
Strait  of  Juan  de  Fuca. 

Comment:  NOAA  should  ensure  that 
drills  are  conducted  for  the  Clean  Sound 
Cooperative  with  outside  evaluation. 

Response:  NOAA  intends  to  hire  an 
operations  manager  immediately  after 
designation  to  address  issues  related  to 
vessel  trafPic  and  contingency  planning. 
One  of  the  priorities  of  this  position  will 
be  to  encourage  the  Coast  Guard  to  focus 
on  the  Sanctuary  during  its  emergency 
response  drills. 

Comment:  NOAA  should  propose  the 
examination  of  extending  unlimited 
liability  for  spills  to  the  shipping 
companies  and  the  original  firms 
providing  the  original  source  materials 
involved  in  the  polluting  activities. 

Response:  The  MPRSA  only  provides 
NOAA  with  the  authority  to  collect 
$100,000  per  day  for  each  violation 
pursuant  to  16  U.S.C.  1437(c)(1),  and 
damages  to  Sanctuary  natural  resources 
pursuant  to  16  U.S.C  1443. 

Issue:  SeaJion  Rock 

Comment:  NOAA  should  prohibit,  or 
at  least  condition,  the  Navy’s  practice 
bombing  activities  over  Sealion  Rock 
due  to  the  impact  on  seabirds, 
depositing  of  metal  objects  in  the 
Sanctuary,  and  because  the  military 
environment  does  not  require  such  a 
sensitive  area  to  be  used  for  such 
purposes.  At  the  very  least,  NOAA 
should  prohibit  the  practice  bombing 
during  the  breeding  season.  Section  7 
consultations  with  the  Department  of 
Commerce  and  the  Department  of  the 
Interior  should  not  be  construed  as 
sufficient  mitigation  because  these 
processes  do  not  address  impacts  to 
non-endangered  species. 

Response:  NOAA  agrees  that  the  Navy 
practice  bombing  of  Sealion  Rock  is 
inconsistent  with  the  goals  of  the 
Sanctuary  program.  Because  the  permit 
under  which  the  Navy  conducted  its 
activities  over  Sealion  Rock  was 
rescinded  by  the  Secretary  of  the 
Interior  in  August,  1993,  NOAA  may 


prohibit  outright  all  bombing  activities 
within  the  Sanctuary  and  has 
determined  to  do  so.  The  regulation 
adopted  by  NOAA  prohibits  all  practice 
bombing  and  provides  that  no 
exemption  from  the  prohibition  will  be 
granted. 

Comment:  NO.A.A  does  not  have  the 
authority  to  prohibit  or  condition  the 
Navy’s  activities. 

Response:  Because  the  Navy’s 
authorization  from  the  Secretary  of 
Interior  was  rescinded,  NOAA  now  has 
the  authority  to  not  only  condition  but 
also  prohibit  the  Navy’s  practice 
bombing  activities. 

Comment:  NOAA  should  place  the 
Navy’s  bombing  activities  within  the 
scope  of  regulation  to  allow  future 
regulation  if  necessary.  To  not  list 
military  activities  is  in  conflict  with  the 
primary  goal  of  resource  protection. 

Response:  NO-A,A  has  addressed  Navy 
activities  in  §  925.5(d)  of  the 
regulations. 

Comment:  NOAA  should  investigate 
the  history  of  the  Navy’s  activities  over 
Sealion  Rock  to  determine  if  a 
grandfather  clause  is  warranted. 

Response:  The  history  of  the  Navy’s 
activities  and  the  permit  that  authorized 
its  activities  has  bwn  outlined  in  the 
FEIS/MP.  The  Navy’s  authority  to 
conduct  practice  bombing  activities  has 
been  rescinded  and  thus  consideration 
of  a  grandfather  clause  is  irrelevant. 

Comment:  Clarify  how  Navy  bombing 
of  Sealion  Rock  at  200  feet  is  less 
disruptive  than  commercial  overflights. 

Response:  NOAA  does  not  assert  that 
the  Navy’s  low  flying  activities  are  less 
disruptive  than  commercial  or  non¬ 
commercial  overflights.  NOAA’s 
differing  regulations  in  the  DEIS/MP 
applying  to  Navy  and  non-military 
overflights  resulted  from  limitations 
placed  on  NOAA  by  the  MPRSA  with 
respect  to  terminating  pre-existing 
leases  and  permits. 

Issue:  Protection  of  Treaty  Rights 

Comment:  NOAA’s  regulations  do  not 
formally  recognize  the  Federal 
Government’s  trust  responsibility  to  the 
coastal  Tribes.  The  regulations  contain 
no  provision  which  formally  requires 
the  Director  to  consider  and  protect 
tribal  interests  when  ruling  on  permit 
applications  to  conduct  development 
activities  within  the  Sanctuary.  To 
address  this  issue,  the  following 
modifications  to  the  §  925.8  should  be 
made: 

The  Director  •  •  *  may  issue  a  permit 
•  •  *  to  conduct  an  activity  otherwise 
prohibited  by  §  92S.5(a)(2)-(7),  if  the  Director 
finds  that  the  activity  will:  further  research 
related  to  Sanctuary  resources:  •  •  *  or 
promote  the  welfare  of  any  Indian  Tribe 


adjacent  to  the  Sanctuary.  In  deciding 
whether  to  issue  a  permit,  the  Director  shall 
consider  such  factors  as  *  *  *  the  impacts  of 
the  activity  on  adjacent  Indian  Tribes.  Where 
the  issuance  or  denial  of  a  permit  is 
requested  by  the  governing  body  of  an  Indian 
Tribe,  the  Director  shall  consider  and  protect 
the  interests  of  the  Tribe  to  the  fullest  extent 
practicable  in  keeping  with  the  purposes  of 
the  Sanctuary  and  his  or  her  fiduciary'  duties 
to  the  Tribe  »  *  * 

Response:  NOAA  agrees  that  the 
designation  of  the  Olympic  Coast 
National  Marine  Sanctuary  is  subject  to 
the  Federal  government’s  general 
fiduciary  responsibility  to  the  coastal 
tribes.  Accordingly,  NOAA  has 
modified  §  925. ^d)  of  the  regulations  to 
incorporate  the  recommended  language. 

Comment:  NOAA’s  regulation 
prohibiting  the  taking  of  marine 
mammals  and  seabirds  conflicts  with 
treaty  rights  to  fish  and  hunt  marine 
mammals  in  tribal  usual  and 
accustomed  fishing  grounds. 

Response:  NOAA  recognizes  that, 
given  the  standard  for  abrogating  treaty 
rights  enunciated  by  the  Supreme  Court 
in  United  States  v.  Dion,  476  U.S.  734 
(1985),  the  provisions  of  the  MPRSA  do 
not  abrogate  the  coastal  Tribes’  treaty 
fishing  and  hunting  rights.  However,  it 
is  unclear  whether  Congress  intended 
the  MMPA  and  the  Endangered  Species 
Act  (ESA)  to  abrogate  these  rights. 
Recently,  the  Makah  Tribe  has  pursued 
clarification  regarding  the  applicability 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  and  ESA  to  its  treaty  rights  to 
hunt  whales  and  seals.  The  issue  is 
currently  being  examined  by  the  tribes 
and  the  National  Marine  Fisheries 
Service  (NMFS).  Given  the  concerns 
raised  by  the  coastal  tribes,  §  925.5(a)(6) 
has  been  revised  to  read  as  follows: 

Taking  any  marine  mammal,  sea  turtle,  or 
seabird  in  or  above  the  Sanctuary,  except  as 
authorized  by  the  National  Marine  Fisheries 
Service  or  the  United  States  Fish  and 
Wildlife  Service  under  the  authority  of  the 
Marine  Mammal  Protection  Act,  as  amended 
(MMPA),  16  U.S.C  1361  et  seq.,  the 
Endangered  Species  Act  as  amended,  (ESA), 
16  U.S.C.  1531  etseq.,  and  the  Migratory  Bhxl 
Treaty  Act,  as  amended,  (MBTA),  16  U.S.C 
703  et  seq.,  or  pursuant  to  any  treaty  with  an 
Indian  Tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the  MMPA, 
ESA,  and  MBTA,  to  the  extent  that  they 
apply. 

In  addition,  §  925.5(a)(8}  has  been 
modified  similarly.  The  revised 
language  recognizes  the  coastal  Tribe’s 
treaty  right  to  hunt  whales  and  seals. 
However,  the  regulation  also  requires 
that  the  right  be  exercised  in  accordance 
with  the  provisions  of  the  MMPA,  ESA, 
and  MBTA.  If  the  MMPA,  ESA  or  MBTA 
is  determined  to  abrogate  or  otherwise 
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restrict  the  Tribe’s  exercise  of  its  right 
to  hunt  whales  and  seals,  then  that 
determination  shall  apply  to  the  Tribe’s 
exercise  of  those  rights  within  the 
boundary  of  the  Sanctuary. 

Comment:  The  regulations  fail  to 
preserve  tribal  control  of  their  cultural 
heritage.  NOAA  should  amend 
§  925.5(a)(8)  to  read  as  follows: 

Removal  or  attempted  removal  of  any 
Indian  cultural  resource  or  artifact,  or  entry 
onto  a  significant  cultural  site  designated  by 
a  Tribal  governing  body  with  the  concurrence 
of  the  Director,  except  with  the  express  , 
written  consent  of  the  governing  body  of  the 
Tribe  or  Tribes  to  which  such  resource, 
artifact,  or  cultural  site  pertains. 

Response:  The  MPRSA  provides 
NOAA  with  the  authority  to  control 
access  to  cultural  or  historical  artifacts 
within  the  Sanctuary  thereby  helping  to 
ensure  their  preservation.  Accordingly, 
anyone  proposing  to  remove  a  cultural 
or  historical  resource  must  apply  for 
and  obtain  a  Sanctuary  permit  from 
NOAA.  NOAA  also  acknowledges  the 
coastal  Tribes’  desire  to  preserve  their 
cultural  heritage  and,  in  particular, 
those  cultural  artifacts  of  tribal 
significance  found  within  the 
Sanctuary.  NOAA  considers  its 
objective  of  preserving  the  historical 
and  cultural  resources  of  the  Sanctuary 
to  be  compatible  with  the  coastal  Tribes’ 
desire  to  preserve  their  cultural  heritage. 
Accordingly,  §  925. 9(j)  has  been 
modified  and  §  925.9(k)  has  been  added 
to  address  the  coastal  tribe’s  concerns. 

Comment:  The  regulation  prohibiting 
overflights  under  1,000  ft.  except  for 
valid  law  enforcement  purposes 
conflicts  with  the  treaty  secured  rights 
to  access  certain  reservation  lands  such 
as  Tatoosh  Island  and  Ozette,  which  are 
only  accessible  by  helicopter  in  the 
winter  months,  and  to  conduct  aerial 
timber  cruises  and  engage  in  helicopter 
logging  on  portions  of  the  reserv'ation 
abutting  the  Sanctuary.  Therefore  the 
following  amendment  to  §925.5(7)  is 
proposed: 

Flying  motorized  aircraft  at  less  than  1,000 
feet  above  the  Sanctuary  within  one  nautical 
mile  of  the  coastal  boundary  of  the  Sanctuary 
and  the  Flattery  Rocks,  Quilleute  Needles, 
and  Copalis  National  Wildlife  Refuges, 
except  for  valid  law  enforcement  purposes  or 
where  authorized  by  a  governing  body  of  an 
Indian  Tribe  to  provide  access  to  reservation 
lands. 

Response:  NOAA  acknowledges  the 
Tribes’  concerns  and  does  not  intend  to 
interfere  with  tribal  rights  to  access 
reservation  lands.  Also,  for  the  reasons 
discussed  below,  the  minimum  altitude 
has  been  changed  to  2000  ft.  In  order 
not  to  interfere  with  Tribal  access  to 
reservation  lands,  the  prohibition  on 
flying  has  been  changed  to  read: 


Flying  motorized  aircraft  at  less  than  2,000 
feet  above  the  Sanctuary  within  one  nautical 
mile  of  the  Flattery  Rocks,  Quillayute 
Needles,  or  Copalis  National  Wildlife  Refuge, 
and  within  one  nautical  mile  seaward  from 
the  coastal  boundary  of  the  Sanctuary,  except 
as  necessary  for  valid  law  enforcement 
purposes,  for  activities  related  to  tribal 
timber  operations  conducted  on  reservation 
lands,  or  to  transport  persons  or  supplies  to 
or  from  reservation  lands  as  authorized  by  a 
governing  body  of  an  Indian  Tribe. 

Comment:  NOAA  should  apply  the 
management  plan  equally  to  tribal  and 
non-tribal  governmental  entities  within 
the  adopted  boundary  equally. 

Response:  NOAA  is  legally  bound  to 
recognize  treaty  secured  rights  and  has 
no  intention  to  interfere  with  these 
rights.  As  such,  there  will  be 
circumstances  in  which  Sanctuary 
regulations  will  apply  to  tribal  and  non- 
tribal  members  differently. 

Issue:  Vessel  Traffic 

Comment:  Route  tankers  and  barges  as 
far  away  from  near-shore  reefs  and 
islands  as  possible.  Clarify  what  types  of 
vessels  can  transit  close  to  shore. 

Response:  There  exists  a  Cooperative 
Vessel  Traffic  Management  System 
(CVTMS)  established  and  jointly 
managed  by  the  United  States  and 
Canada.  The  CVTMS  is  a  mandatory 
regime  and  consists  of  all  navigable 
waters  of  the  Strait  of  Juan  de  Fuca  and 
its  offshore  approaches,  southern 
Georgia  Strait,  the  Gulf  and  San  Juan 
Archipelagos,  Rosario  Strait,  Boundary 
Pass,  Haro  Strait,  and  Puget  Sound, 
bounded  on  the  west  by  longitude  147 
®W.  latitude  48  ®N.,  and  on  the  northeast 
by  a  line  along  49  °N.  from  Vancouver 
Island  to  Semiamoo  Bay. 

The  rules  of  the  CVTMS  are  intended 
to  enhance  safe  and  expeditious  vessel 
traffic  movement,  to  prevent  groundings 
and  collisions,  and  to  minimize  the  risk 
of  property  damage  and  pollution  to  the 
marine  environment.  The  rules  apply  to: 

a.  Each  vessel  of  30  meters  or  more  in 
length:  and 

b.  Each  vessel  that  is  engaged  in 
towing  alongside  or  astern,  or  in 
pushing  ahead,  one  or  more  objects, 
other  than  fishing  gear,  where: 

(1)  The  combined  length  of  the  vessel 
towing,  the  towing  apparatus,  and  the 
vessel  or  object  towed  is  45  meters  or 
more:  or 

(2)  The  vessel  or  object  towed  is  20 
meters  or  more  in  overall  length. 

Both  the  Canadian  and  the  United 
States  Coast  Guards  are  studying 
methods  to  improve  the  CVTMS  in  the 
area.  Items  being  studied  include 
replacement  of  outdated  equipment, 
elimination  of  gaps  in  coverage,  and 
increasing  operator  training  and 
assignment  length. 


The  Oil  Pollution  Act  of  1990  (OPA 
90)  requires  the  U.S.  Coast  Guard  to 
conduct  a  national  Tanker  Free  Zone 
Study.  This  study  is  nearing  completion 
and  will  recommend  regulations 
requiring  tank  vessels  to  remain  offshore 
during  coastal  transits. 

Further,  NOAA  has  recommended  to 
the  U.S.  Coast  Guard  that  an 
International  Maritime  Organization 
(IMO)  approved  ATBA  he  established 
within  the  proposed  Scmctuary 
boundary.  This  would  request  that 
vessels  transporting  hazardous  materials 
remain  at  least  25  nautical  miles 
offshore  while  in  the  vicinity  of 
Sanctuary  waters  or  until  making  their 
approach  to  the  Strait  of  Juan  de  Fuca 
using  the  established  CVTTMS  traffic 
separation  scheme.  Although  ATBA’s 
are  not  compulsory  for  foreign  flag 
vessels,  a  maritime  state  may  make  such 
an  area  compulsory  for  domestic  vessels 
transiting  the  waters  under  its 
jurisdiction. 

Comment:  Clarify  “commercial 
vessel’’  and  distinguish  between  various 
sizes,  uses,  and  types  of  vessels. 

Response:  “Commercial  vessel’’ 
means  any  vessel  operating  in  return  for 
payment  or  other  type  of  compensation. 
Clarification  between  sizes,  uses,  and 
types  of  vessels  would  require  more 
space  than  is  available  in  this 
document.  Rather  than  attempt  to  hold 
to  a  general  definition  of  “commercial 
vessel’’,  reference  will  be  made  to 
specific  types  of  vessels,  i.e.,  tank 
vessels,  bulk  carriers,  fishing  vessels, 
pleasure  craft,  etc.,  wherever  required. 

Comment:  The  ^nctuary  boundary 
should  be  published  on  navigational 
charts. 

Response:  NOAA  agrees  and  will 
submit  the  Sanctuary  boundary  to  the 
Nautical  Charting  Division  of  the 
National  Ocean  ^rvice.  The  boundary 
will  be  delineated  on  the  next  update  of 
the  appropriate  navigational  chart. 

Comment:  Spill  containment  and 
cleanup  measures  should  be  part  of 
appropriate  mitigation  requirements  for 
vessels  operating  within  the  Sanctuary. 

Response:  OPA  90  mandates  that  tank 
vessel  contingency  plans  be  prepared 
for  a  worst-case  discharge,  and  that 
vessel  plans  be  reviewed  and  approved 
by  the  U.S.  Coast  Guard.  OPA  90  also 
stipulates  that  each  responsible  party  for 
a  vessel  from  which  oil  is  discharged,  or 
which  poses  the  substantial  threat  of  a 
discharge  of  oil  into  or  upon  the 
navigable  waters  or  adjoining  shorelines 
or  the  exclusive  economic  zone,  is  liable 
for  the  removal  costs  and  damages 
resulting  from  such  an  incident. 

Further,  Washington  State  law  (title 
88  section  46  Revised  Code  of 
Washington)  requires  the  owner  or 
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operator  of  a  tank  vessel  to  prepare  and 
submit  an  oil  spill  prevention  plan  prior 
to  the  vessel’s  entry  into  a  Wa^ington 
port.  The  law  also  requires  that  each 
tank  vessel,  cargo  vessel  of  greater  than 
three  hundred  or  more  gross  tons,  or 
passenger  vessel  of  greater  than  three 
hundred  or  more  gross  tons  have  a 
contingency  plan  for  the  containment 
and  cleanup  of  oil  spills  from  such 
vessel  into  the  waters  of  the  State. 

Comment:  NOAA  should  provide  a 
more  complete  explanation  of  how 
implementation  of  each  of  the 
regulations  would  put  U.S.  shipping 
companies  at  an  economic  disadvantage 
in  relation  to  foreign  vessels.  Precisely 
what  would  be  the  estimated  cost  in 
f^ollars,  tun?,  inconvenience,  and 
ultimate  impact  upon  U.S.  shipping 
( ompanies. 

Response:  NOAA  is  promulgating  no 
regulations  that  will  adversely  affect 
comestic  vessels. 

Comment:  NOAA  should  put  forth  a 
vessel  traffic  management  plan, 
spearheaded  by  the  U.S.  Coast  Guard, 
that  addresses  research  needs,  vessel 
traffic  monitoring  and  communication 
systems,  and  future  regulatory 
alternatives.  The  management  plan 
should  be  proactive,  and  establish  a 
timetable  for  considering  new  vessel 
traffic  regulations  in  tbe  future. 

Response:  NOAA  is  working  with  the 
U.S.  Coast  Guard,  which  has  the 
primary  authority  for  vessel  traffic 
regulation,  to  determine  the  need  for 
additional  measures  to  ensure 
protection  of  Sanctuary  resources  and 
qualities.  In  addition,  NOAA  will  work 
with  the  U.S.  Army  Corps  of  Engineers 
(COE)  and  the  EPA  regarding  vessel 
traffic  activities  resulting  from  the 
transport  of  dredged  material  through 
the  Sanctuary  for  disposal  outside  the 
Sanctuary.  These  consultations  will  aim 
to  determine  which  resources  are  most 
at  risk,  which  vessel  traffic  practices  are 
most  threatening,  and  which  regulations 
or  restrictions  would  be  most 
appropriate  to  alleviate  such  risk. 

NOAA  agrees  that  an  improved  vessel 
traffic  monitoring  and  communication 
system  along  the  coast  is  desirable.  OPA 
90  requires  the  Secretary  of 
Transportation  to  complete  a 
comprehensive  study  on  the  impact  of 
installation,  expansion,  or  improvement 
of  vessel  traffic  servicing  systems. 
NOAA  will  work  with  the  State  of 
Washington’s  OMS,  the  U.S.  Coast 
Guard,  and  i^ppropriate  public  agencies 
during  the  uevelopment  of  these 
monitoring  studies  to  determine  an 
appropriate  system  for  the  Sanctuary 
and  the  need  for  any  additional  site- 
specific  protective  measures. 


Vessel  traffic  monitoring  and  research 
and  coordination  on  this  subject  have 
been  incorporated  into  the  Sanctuary 
management  plan. 

Comment:  Allow  only  double-hulled 
vessels  in  the  Sanctuary. 

Response:  OPA  90  establishes  double 
hull  requirements  for  tank  vessels.  Most 
tank  vessels  over  5,000  gross  tons  will 
be  required  to  have  double  hulls  by 
2010.  Vessels  under  5,000  gross  tons 
will  be  required  to  have  a  double  hull 
or  a  double  containment  system  by 
2015.  All  newly  constructed  tankers 
must  have  a  double  hull  (or  double 
containment  system  if  under  5,000  gross 
tons),  while  existing  vessels  are  phased 
out  over  a  period  of  years. 

As  previously  stated,  the  U.S.  Coast 
Guard  is  completing  a  study  of  a  tanker 
free  zone  where  tank  vessels  would  be 
required  to  remain  offshore  during 
coastal  transits.  Further,  a  proposal  to 
establish  an  ATBA  within  the  Sanctuary 
boundary  has  been  developed  and  will 
be  submitted  to  the  International 
Maritime  Organization  (IMO)  for 
approval  at  the  earliest  possible  date 
which,  in  accordance  with  IMO’s 
procedures,  is  June,  1994.  Both  actions 
will  serve  to  ensure  that  hazardous 
material  laden  vessels  will  remain  an 
appropriate  distance  offshore. 

Comment:  Require  vessels  to  have  a 
pilot  aboard. 

Response:  Requirements  for  pilots  are 
set  forth  in  both  Federal  and  state 
regulations.  NOAA  will  monitor  and 
review  vessel  traffic  in  the  Sanctuary 
and  make  recommendations  to  the 
appropriate  regulatory  agencies,  state 
and  Federal,  regarding  the  need  for 
additional  pilotage  requirements. 
Pilotage  is  currently  compulsory  for  all 
vessels  except  those  under  enrollment 
or  engaged  exclusively  in  the  coasting 
trade  on  the  West  Coast  of  the 
continental  United  States  (including 
Alaska)  and/or  British  Columbia.  Port 
Angeles  has  been  designated  as  the 
pilotage  station  for  all  vessels  enroute  to 
or  from  the  sea. 

OPA  90  requires  the  U.S.  Coast  Guard 
to  designate  U.S.  waters  where  a  second 
licensed  officer  must  be  on  the  bridge  of 
a  coastwise  seagoing  tanker  over  1,600 
gross  tons.  Under  the  Ports  and 
Waterways  Safety  Act,  the  U.S.  Coast 
Guard  also  is  proposing  to  require  a 
second  officer  on  foreign  flag  tankers 
over  1,600  gross  tons  and  on  U.S. 
registered  tankers  over  1,600  gross  tons. 

.  Comment:  Establish  a  tonnage  limit 
within  three  nautical  miles  of  ^ore 
except  for  those  making  a  port  call. 

Response:  All  types  of  vessels  and 
traffic  patterns  will  be  reviewed  by 
NOAA,  the  U.S.  Coast  Guard,  and  the 
State  of  Washington  OMS  to  determine 


any  appropriate  action  to  be  taken.  In 
conducting  this  review,  attention  will  be 
paid  to  vessel  type,  cargo  carried,  and 
vessel  size. 

Comment:  Require  all  vessels  to  have 
English  speaking  bridge  personnel. 

Response:  All  vessels  required  to 
participate  in  the  Juan  de  Fuca  region 
CVTMS  are  required  to  make  all  reports 
in  English. 

Comment:  Curtail  traffic  during  poor 
weather  conditions. 

Response:  NOAA  will  work  with  the 
state,  U.S.  Coast  Guard,  and  appropriate 
public  agencies  to  determine  the  need 
for  further  vessel  traffic  regulations  to 
specifically  address  vessel  traffic  during 
adverse  weather  conditions. 

During  conditions  of  vessel 
congestion,  adverse  weather,  reduced 
visibility,  or  other  hazardous 
circumstances  in  the  area  of  the  Juan  de 
Fuca  Region  CVTMS,  the  Cooperative 
Vessel  Traffic  Management  Center  may 
issue  directions  to  control  and  supervise 
traffic.  They  may  also  specify  times 
when  vessels  may  enter,  move  within  or 
through,  or  depart  from  ports,  harbors, 
or  other  waters  of  the  CVTMS  Zone. 

Further,  the  U.S.  Coast  Guard’s 
Navigation  Rules,  International  and 
Inland,  speak  specifically  to  the  conduct 
of  vessels  while  at  sea.  Rule  6  of  the 
International  and  Inland  Steering  and 
Sailing  Rules  states  that  “Every  vessel 
shall  at  all  times  proceed  at  a  safe  sjjeed 
so  that  she  can  take  proper  and  effective 
action  to  avoid  collision  and  be  stopped 
within  a  distance  appropriate  to  the 
prevailing  circumstances  and 
conditions.” 

Comment:  Prohibit  engine  powered 
water  craft  of  any  type. 

Response:  A  fundamental  objective  of 
the  sanctuary  program  is  “to  facilitate, 
to  the  extent  compatible  with  the 
primary  objective  of  resource  protection, 
all  public  and  private  uses  of  the 
resources  of  these  marine  areas  not 
prohibited  pursuant  to  other 
authorities”  (16  U.S.C.  1431(b)(5)). 
NOAA  will  consider  the  threats  from  all 
types  of  vessels — power  driven,  sailing, 
or  paddle  propelled — as  a  continuing 
analysis  of  vessel  traffic  within  the 
sanctuary  boundaries. 

Comment:  Manage  the  off-loading  or 
exchange  of  cargo  or  oil. 

Response:  No  offloading  or  exchange 
of  oil  occurs  within  the  boundary  of  the 
Sanctuary.  This  activity  generally 
occurs  in  ports  which  are  located 
outside  of  the  Sanctuary  boundary. 
Further,  this  type  of  activity  is 
addressed  by  both  OPA^O  and 
programs  being  established  by  the 
recently  creat^  Washington  State  OMS. 
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Comment:  Prohibit  shipment  of 
reclaimed  spent  nuclear  fuel  from 
foreign  reactors  through  the  Sanctuary. 

Response:  As  previously  noted, 

NOAA  has  recommended  to  the  U.S. 
Coast  Guard  that  an  IMO  approved 
ATBA  be  established  within  the 
Sanctuary  boundary.  This  would  require 
vessels  transporting  hazardous  materials 
to  remain  at  least  25  nautical  miles 
offshore  while  in  the  vicinity  of 
Sanctuary  waters  or  until  making  their 
approach  to  the  Strait  of  Juan  de  Fuca 
using  the  established  CVTMS  traffic 
separation  scheme. 

NOAA  will  also  work  with  the  State 
of  Washington’s  OMS  and  both  the  U.S. 
and  Canadian,  Coast  Guards  to  be 
informed  of,  and  alerted  to,  in  a  timely 
and  regular  manner,  all  hazardous  cargo 
carriers  transiting  near  Sanctuary 
waters.  Further,  through  participation  in 
regular  meetings  of  the  VVashington 
State  Regional  Marine  Safety 
Committees  and  discussions  with  the  U. 
S.  Coast  Guard,  NOAA  will  ensure  that 
contingency  plans  adequately  address 
such  transport  issues. 

Comment:  Prohibit  commercial  vessel 
anchorages  within  the  Sanctuary, 
particularly  off  Makah  Bay,  except  in 
emergencies. 

Response:  The  use  of  the  Makah  Bay 
anchorage  by  vessels  waiting  either  for 
an  available  pilot  at  Port  Angeles  or 
instructions  from  their  home  office,  has 
been  examined.  Currently,  its  use  as  a 
temporary  anchorage  has  been  agreed 
upon  by  both  the  U.S.  and  Canadian 
Coast  Guards.  This  is  viewed  as  a  more 
favorable  alternative  than  having  such 
vessels  continuously  underway  within, 
and  off  the  entrances  to,  the  Strait. 
Ves.sels  at  anchor  are  subject  to 
MARPOL,  U.S.  Federal  law,  and 
Sanctuary  regulations  regarding 
discharges.  The  use  of  this  anchorage  is 
monitored  by  Tofino  Vessel  Traffic 
Service  which  can  also  educate  such 
vessels  regarding  the  Sanctuary  and  its 
regulations. 

Comment:  Clarify  NOAA’s  authority 
to  regulate  vessel  traffic  within  State  of 
Washington  waters. 

Response:  Section  303  of  the  MPRSA 
gives  NOAA  the  authority  to  promulgate 
regulations  to  implement  the 
designation,  including  regulations 
necessary  to  achieve  resource 
protection. 

Comment:  The  State  and  Federal 
government  have  appropriated  $75 
million  to  expand  and  enhance 
maritime  activity  at  Grays  Harbor 
through  waterway  dredging  and  port 
terminal  development  programs.  If 
vessel  traffic  is  restricted,  one  branch  of 
the  government  would  be  defeating  the 


purpose  of  other  parts  of  the 
government. 

Response:  NOAA  has  studied  vessel 
traffic  along  the  Washington  coast.  The 
result  of  the  analysis  was  the 
recommendation  for  the  previously 
mentioned  ATBA.  This  proposal,  if 
adopted,  would  add  approximately  17 
nautical  miles  on  a  transit  from  Grays 
Harbor  to  the  entrance  of  the  Straits  of 
Juan  de  Fuca  and  approximately  21 
nautical  miles  on  a  transit  from  the 
entrance  of  the  Straits  to  Grays  Harbor. 

In  comparison  to  the  costs  of  cleanup, 
legal  fees,  liability,  fines,  loss  of  cargo, 
and  vessel  and  environmental  damages, 
the  proposals  to  establish  the  ATBA 
seem  reasonable. 

Comment:  Double-hulled  proposals 
are  not  economically  sensible  in  the 
foreseeable  future. 

Response:  Congress  has  mandated 
(OPA  90)  national  double  hull 
requirements  for  tank  vessels. 

Issue:  Overflights 

Comment:  Establish  the  boundary  for 
overflights  at  the  beach  rather  than  one 
(1)  mile  inland. 

Response:  The  boundary  for 
overflights  is  at  the  shoreline  and  not 
one  (1)  mile  inland. 

Comment:  Establish  a  2,500  foot 
minimum  flight  altitude  over  the 
sanctuary. 

Response:  To  be  consonant  with 
current  regulations  regarding  flights 
over  charted  National  Park  Service 
Areas,  U.S.  Fish  and  Wildlife  Service 
Areas,  and  U.S.  Forest  Service  Areas, 
NOAA  is  prohibiting  the  flying  of 
motorized  aircraft  at  less  than  2,000  feet 
above  the  Sanctuary  within  one  nautical 
mile  of  the  Flattery  Rocks,  Quillayute 
Needles,  or  Copalis  National  Wildlife 
Refuge,  and  at  less  than  2,000  feet  above 
the  Sanctuary  within  one  nautical  mile 
seaward  from  the  coastal  boundary  of 
the  Sanctuary,  except  as  necessary  for 
valid  law  enforcement  purposes,  for 
activities  related  to  tribal  timber 
operations  conducted  on  reservation 
lands,  or  to  transport  persons  or 
supplies  to  or  from  reservation  lands  as 
authorized  by  a  governing  body  of  an 
Indian  Tribe.  NOAA  will  work  with  the 
Federal  Aviation  Administration  (FAA) 
on  how  best  to  reflect  this  limitation  on 
aeronautical  charts. 

Comment:  Permit  search  and  rescue  at 
all  times  by  whatever  aircraft  is  needed 
to  accomplish  the  task. 

Response:  The  prohibitions  set  forth 
in  the  Sanctuary  regulations  do  not 
apply  to  activities  necessary  to  respond 
to  emergencies  threatening  life, 
property,  or  the  environment  pursuant 
to  §  925.5(c)  of  the  regulations.  Thus,  in 
any  emergency,  search  and  rescue 


aircraft  are  allowed  to  perform  whatever 
tasks  are  required  within  the  Sanctuary 
boundary. 

Comment:  When  necessary  to  bring  a 
research  flight  into  the  area  below  the 
Sanctuary  prescribed  ceiling, 
regulations  should  require  the  plane’s 
engine  be  kept  at  or  below  a  reasonable 
decibel  level  as  heard  from  the  ground. 

Response:  FAA  regulations  (14  CFR 
part  36)  codify  noise  standards  for 
aircraft  operating  within  U.S.  airspace. 
Adherence  to  these  standards  is  already 
required.  When  research  is  to  be 
conducted  within  the  Sanctuary 
boundary,  aircraft  operators  will  be 
required  to  obtain  a  permit  and  conduct 
such  research  in  such  a  manner  so  as  to 
minimize  disturbance  yet  remain  within 
safe  aircraft  operating  parameters. 

Issue:  Living  Resource  Extraction 
Fishing 

Comment:  NOAA  should  not  restrict 
access  to  fishing  grounds  or  catch- 
ability.  Crab  fishing  and  razor  clam 
digging  must  be  allowed. 

Response:  The  regulation  of  fishing  is 
not  authorized  by  the  Designation 
Document.  NOAA  has  determined  that 
existing  fishery  management  authorities 
are  adequate  to  address  fishery  resource 
issues.  As  with  all  other  fisheries  that 
occur  within  the  Sanctuary,  crab  fishing 
and  razor  clam  digging  remain  under 
the  regulatory  authority  of  existing 
Federal,  state,  tribal  and  regional  fishery 
authorities.  NOAA  does  not  view 
fishing  as  contrary  to  the  goals  of  the 
Sanctuary.  The  sanctuary  program  is  by 
law  mandated  “to  facilitate  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  all  public  and 
private  uses  of  the  resources  *  •  *  ,” 
(including  fishing)  (16  U.S.C. 

1431(b)(5)). 

Existing  fishery  management  agencies 
are  primarily  concerned  with  the 
regulation  and  management  of  fish 
stocks  for  a  healthy  fishery.  In  contrast, 
the  National  Marine  Sanctuary  Program 
has  a  different  and  broader  mandate 
under  the  MPRSA  to  protect  all 
Sanctuary  resources  on  an  ecosystem¬ 
wide  basis.  Thus,  while  fishery  agencies 
may  be  concerned  about  certain  fishing 
efforts  and  techniques  in  relation  to  fish 
stock  abundance  and  distribution,  the 
Marine  Sanctuary  Program  is  also 
concerned  about  the  potential  incidental 
impacts  of  specific  fishery  techniques 
on  all  Sanctuary  resources  including 
benthic  habitats  or  marine  mammals  as 
well  as  the  role  the  target  species  plays 
in  the  health  of  the  ecosystem.  In  the 
case  of  the  Olympic  Coast,  fish 
resources  are  already  extensively 
managed  by  existing  authorities  and 


24598  Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Rules  and  Regulations 


NOAA  does  not  envision  a  fishery 
management  role  for  the  Sanctuary 
Program.  Accordingly,  fishing  activities 
have  not  been  included  in  the  list  of 
activities  in  the  Designation  Document 
subject  to  regulation  as  part  of  the 
Sanctuary  regime.  However,  the 
Sanctuary  Program  will  provide 
research  results  and  recommendations 
to  existing  fishery  management  agencies 
in  order  to  enhance  the  protection  of 
fishery  and  other  resources  within  the 
Sanctuary. 

Comment:  No  additional  fisheries 
management  or  regulation  is  needed  in 
the  Sanctuary.  Commercial,  recreation, 
and  subsistence  fishing  can  be 
com.patible  with  sanctuary  designation, 
and  the  existing  regulatory  framework  is 
adequate  at  this  time. 

Response:  See  response  to  previous 
comment.  The  DesignationDocument 
places  kelp  harvesting  within  the  scope 
of  future  regulation  since  there  is  no 
existing  management  plan  for  kelp 
harvesting. 

Comment:  Clarify  the  language 
associated  with  commercial  fishing 
practices  near  sunken  vessels,  rocks  and 
reefs  in  the  proposed  sanctuary  to 
insure  continuance  of  historical  and 
customary  fishing  practices.  Existing 
Federal  and  state  regulations  adequately 
protect  archeological  treasures,  man¬ 
made  reefs,  and  natural  rock  and  reef 
formations.  The  FEIS  should 
acknowledge  and  permit  prevailing 
practices. 

Response:  Commercial  fishing  vis-a- 
vis  historical  resources  is  an  exempted 
activity  under  the  prohibition  against 
disturbance  of  historical  resources. 
However,  the  exemption  is  only  for 
incidental  disturbance  and  therefore 
does  not  allow  deliberate  disturbance. 

Comment:  Fishing  should  either  be 
regulated,  or  placed  in  the  scope  of 
regulation,  because  there  may  be  a  time 
in  the  future  when  fishing  needs  to  be 
regulated  by  the  Sanctuary. 

Response:  NOAA  believes  that 
existing  authorities  are  adequate  to 
regulate  fishing.  Should  the  need  arise 
to  regulate  fishing  as  part  of  the 
Sanctuary  management  regime,  the 
Designation  Document  could  be 
amended. 

Comment:  Proposed  regulations 
should  result  in  the  gradual  reduction  of 
fishing,  aquaculture,  kelp  harvesting 
and  waterfowl  hunting  to  insure  that  no 
commercial  activity  threatens  the 
integrity  of  any  resources  in  the 
propos^  Sanctuary.  Some  commenters 
believed  that  the  Sanctuary  should  ban 
all  commercial  fishing  activities  except 
Native  American  fishing  activities. 

Response:  A  blanket  reduction  of 
resource-use  activities  across  the 


Sanctuary  could  not  be  imposed 
without  credible  evidence  that  each 
resource  affected  is  threatened  by  a 
population  decrease  or  stock  failure. 
Absent  such  evidence,  the  Act  requires 
that  existing  uses  be  facilitated  to  the 
extent  compatible  with  the  primary 
objective  of  resource  protection. 

Comment:  True  refugia  should  be 
established  where  all  consumptive  uses 
are  prohibited  for  a  period  of  time. 

Response:  The  determination  of 
whether  refugia  are  established  in  the 
Sanctuary  will  be  done  in  coordination 
with  the  NMFS,  PFMC,  Washington 
Department  of  Fisheries  (WDF),  the 
tribes,  environmental  groups,  and 
industry.  The  Sanctuary  Advisory 
Committee  (SAC)  will  be  an  important 
forum  to  address  this  issue.  If,  in 
coordination  with  other  governmental 
agencies,  it  is  determined  that 
establishment  of  refugia  is  a  desirable 
alternative,  NOAA  will  analyze  the 
alternative  through  the  preparation  of  an 
environmental  impact  statement/ 
management  plan  and  solicitation  of 
public  input  pursuant  to  the  NEPA  and 
the  APA. 

Comment:  Driflnets,  trawling,  and  all 
dragnet  fisheries  should  be  banned  from 
the  proposed  Sanctuary  as  inconsistent 
with  the  regulation  prohibiting 
alteration  of,  or  construction  on,  the 
seabed. 

Response:  The  only  net  gear  used  in 
fisheries  in  the  Sanctuary  are  trolling 
gear  (for  salmon)  and  trawling  gear  (for 
groundfish).  The  regulatory  prohibition 
on  altering  the  seabed  includes  an 
exception  for  incidental  disturbance 
resulting  from  traditional  fishing 
operations.  NMFS  has  conducted  a 
limited  study  of  the  impact  of  trawl  gear 
on  the  benthos  and  has  not  identified 
any  resulting  systematic  destruction. 
However,  the  regulations  could  be 
modified  to  regulate  any  activity  that  is 
shown  to  cause  significant  disturbance 
of  the  seabed.  This  reflects  adherence  to 
the  MPRSA’s  goals  of  preserving  natural 
and  human-use  qualities  of  a  marine 
area. 

High-seas  driflnets,  defined  as  nets 
greater  than  1.5  miles  long,  have  been 
banned  pursuant  to  United  Nations 
resolution  46/215.  While  gillnets  and 
setnets  are  currently  used  in  the  inland 
waters  of  the  State  of  Washington,  they 
are  not  used  in  Sanctuary  waters. 

Comment:  NOAA  should  facilitate  the 
regulation  of  resource  extraction  within 
the  Sanctuary  under  a  regulatory 
framework  that  is  controlled  by  a  single 
agency. 

Response:  Regulatory  authority  over 
resources  and  resource  extraction 
industries  is  expressly  granted  by  state 
and  Federal  statute.  NOAA  does  not 


have  the  primary  regulatory  authority 
over  resource  extraction.  NOAA  can  act 
to  coordinate  the  various  regulators  and 
can  impose  additional  regulations,  but 
cannot  reassign  itself  or  other  agencies 
regulatory  authority. 

Comment:  NOAA  must  clarify  and 
acknowledge  all  tribal  treaty  fishing 
rights  in  the  FEIS/MP,  and  the 
interaction  of  Sanctuary  regulations 
with  the  right  of  tribes  to  fisb  in  their 
Usual  and  Accustomed  fishing  areas. 

Response:  This  issue  is  clarified  in  the 
Designation  Document  and  in  Part  II 
(under  Socio-Demographic  profile  and 
Land  Use).  In  addition,  the  coastal 
tribe’s  treaty  rights  are  acknowledged  in 
several  sections  of  the  regulations. 

Comment:  The  entire  study  area  must 
be  considered  as  a  ‘‘fishing  area”  since 
fish  migrate  along  the  entire  Washington 
coast. 

Response:  NOAA  recognizes  that  fish 
‘‘know  no  boundaries  in  the  sea.”  The 
fishing  areas  identified  in  the  FEIS/MP 
only  represent  known  locations  where 
certain  fishery  activity  is  concentrated. 
The  fishing  areas  displayed  in  the  FEIS/ 
NLP  are  not  related  to  regulatory 
jurisdiction  in  any  way.  They  are 
simplified  visual  aids  to  complement 
the  discussion  of  resources  off  the  coast 
of  Washington. 

Aquaculture 

Comment:  Clarify  NOAA’s  intention 
to  regulate,  condition,  or  prohibit 
aquaculture  activities  throughout  the 
Sanctuary  and  adjacent  to  Indian 
reservations. 

Response:  The  Sanctuary  regulations 
do  not  directly  prohibit  aquaculture 
operations  within  the  Sanctuary 
boundary.  However,  discharge  of  matter 
into  the’ Sanctuary’,  or  alteration  of  or 
construction  on  the  seabed  in 
connection  with  aquaculture  activities 
are  prohibited.  It  is  unlikely  that 
permits  would  be  granted  for 
aquaculture  activities  in  the  Sanctuary 
that  violate  these  prohibitions.  This 
determination  is  based  upon  U.S.  Army 
Corps  of  Engineers  (COE)  guidance 
related  to  permits  for  fish  pen 
mariculture  operations,  which  prohibits 
fish  farms  in  Federal  natural  resource 
areas,  such  as  national  seashores, 
wilderness  areas,  wildlife  refuges,  parks 
or  other  areas  designated  for  similar 
purposes  (e.g.,  national  marine 
sanctuaries). 

Comment:  NOAA  should  change  the 
proposed  regulation  governing 
alteration  of  or  construction  on  the 
seabed  to  ‘‘maintenance  and 
development  of  approved  aquaculture 
operations”,  and  strike  “existing  prior  to 
the  effective  date  of  these  regulations.” 
Eliminating  future  aquaculture 
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development  off  the  Olympic  Coast 
would  preclude  opportunities  for  both 
private  shellfish  and  finfish  production 
and  for  public  enhancement. 

Technology  is  being  developed  which 
would  result  in  minimal  environmental 
imbalance,  and  would  afford 
employment  for  regional  communities. 

Response:  See  response  to  previous 
comment. 

Comment:  The  Sanctuary  should  not 
regulate  aquaculture  activities  because 
there  are  sufficient  regulations  in  place. 

Response:  See  response  to  previous 
comment. 

Comment:  The  Sanctuary  should 
provide  mutually  agreed  upon 
requirements  for  aquaculture  activities 
among  the  oyster  growers  of  Willapa 
Bay. 

Response:  The  boundary  of  the 
Sanctuary  does  not  include  Willapa 
Bay. 

Comment:  The  discussion  in  the 
FEIS/MP  on  the  impacts  of  aquaculture 
needs  to  be  expanded  and  the  proposal 
to  not  regulate  aquaculture  in  the 
Sanctuary  should  be  re-assessed.  The 
FEIS/MP  needs  to  address  the  use  of 
drugs  in  farm-raised  fish. 

Response:  The  discussion  of 
aquaculture  within  the  Sanctuary  is 
intended  only  to  evaluate  the  current 
status  of  the  industry  in  the  study  area — 
it  is  not  intended  to  measure  aggregate 
impacts.  The  request  for  expanded 
discussion  of  resources  does  not 
identify  specific  issues  of  discussion.  A 
reassessment  of  aquaculture  vis-a-vis 
the  Sanctuary  reveals  that  the  industry 
is  adequately  regulated  by  existing  state 
and  Federal  requirements.  However,  any 
discharges  from  such  operations  into  the 
Sanctuary  would  be  prohibited.  The 
Sanctuary  has  no  jurisdiction  over  the 
use  of  drugs  in  aquaculture — such 
determinations  are  under  the  purview  of 
the  Washington  State  Department  of 
Health  (WDH)  and  the  Federal  Food  and 
Drug  Administration  (FDA). 

Comment:  All  aquaculture  should  be 
banned  from  within  the  Sanctuary. 

Response:  See  responses  to  previous 
comments  regarding  aquaculture. 

Comment:  Kelp  harvesting  should  be 
banned  or  regulated  within  the 
Sanctuary. 

Response:  At  present  there  is  no  kelp 
harvesting  within  the  Sanctuary.  White 
kelp  harvesting  was  proposed  to  be 
included  within  the  scope  of  activities 
listed  in  the  Designation  Document  as 
subject  to  potential  regulation  under  the 
Sanctuary  Program,  the  final 
Designation  Document  does  not  li.st  kelp 
harvesting.  Kelp  is  only  found  within 
the  state  waters  of  the  Sanctuary. 
Because  the  Washington  Department  of 
Natural  Resources  (DNR)  has 
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promulgated  regulations  for  the 
management  of  kelp  which  should 
adequately  protect  the  kelp,  NOAA  does 
not  believe  it  necessary  to  list  kelp  as 
being  subject  to  potential  Sanctuary 
Program  regulation.  If  the  state 
regulations  do  not  adequately  protect 
the  kelp  within  the  Sanctuary,  the 
Sanctuary  Designation  Document  could 
be  amended  following  the  same 
procedures  used  to  promulgate  this 
Designation  Document  to  authorize  the 
regulation  of  kelp. 

Issue:  Marine  Mammals.  Sea  Turtles 
and  Seabirds 

Comment:  Clarify  “takings”.  The 
prohibition  on  the  taking  of  marine 
mammals  and  seabirds  within  the 
Sanctuary  is  redundant  with  the  ESA, 
the  MMPA  and  the  MBTA,  and  what 
further  impact  it  will  have  on  the 
fishing  community. 

Response:  “Taking”  is  defined  in 
section  925.3  of  the  regulations  to  mean: 
(1)  For  any  marine  mammal,  sea  turtle 
or  seabird  listed  as  either  endangered  or 
threatened  pursuant  to  the  ESA  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect  or 
injure,  or  to  attempt  to  engage  in  any 
such  conduct  and,  (2)  for  any  other 
marine  mammal,  sea  turtle,  or  seabird, 
the  term  means  to  harass,  hunt,  capture, 
kill,  collect  or  injure,  or  to  attempt  to 
engage  in  any  such  conduct.  While 
marine  mammals,  seabirds  and 
endangered  and  threatened  species  are 
protected  under  the  MMPA,  ESA  and 
MBTA,  NOAA  believes  that  the  higher 
penalties  afforded  under  the  MPRSA 
will  provide  a  stronger  deterrent. 

The  MBTA  sets  maximum  criminal 
fines  at  either  $500  or  $2,000  per 
violation,  depending  on  the  violation. 
The  MMPA  sets  maximum  civil 
penalties  at  $10,000  and  maximum 
criminal  fines  at  $20,000.  The  ESA  sets 
maximum  civil  penalties  at  $500, 
$12,000  or  $25,000  per  violation, 
depending  on  the  violation;  maximum 
criminal  fines  are  set  at  $50,000.  (All 
three  statutes  also  provide  for 
imprisonment  for  criminal  violations.) 

Section  307  of  the  MPRSA  allows 
NOAA  to  assess  civil  penalties  as  high 
as  $100,000  for  each  violation.  In 
addition,  monies  collected  under  the 
MPRSA  are  available  for  use  by  the 
National  Marine  Sanctuary  Program. 

Comment:  The  MBTA  would  not 
allow  any  taking  of  migratory  birds  in 
the  sanctuary,  thus  providing  even 
stronger  prohibition  than  sanctuary 
status  can  provide. 

Response:  See  above  response. 
Section  925.5(a)(6)  of  the  Sanctuary 
regulations  prohibits  the  taking  of 
migratory  birds  within  the  Sanctuary. 
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Including  a  prohibition  on  “taking” 
marine  birds  in  the  Sanctuary 
regulations  allows  such  violations  to  be 
subject  to  the  civil  penalties  authorized 
by  the  MPRSA  which  far  exceed  those 
authorized  by  the  MBTA. 

Comment:  Prohibit  all  takings  of 
marine  mammals  and  seabirds, 
regardless  of  military  or  fishing 
exemptions. 

Response:  Section  925.5(a)(6)  of  the 
Sanctuary  regulations  prohibits  the 
taking  of  marine  mammals  and  seabirds 
in  or  above  the  Sanctuary  except  as 
authorized  by  the  NMFS  or  the  United 
States  Fish  and  Wildlife  Service  under 
the  authority  of  the  MMPA,  as  amended. 
16  U.S.C.  1361  et  seq.,  the  ESA.  as 
amended,  16  U.S.C.  1531  et  seq.,  and 
the  MBTA,  as  amended,  16  U.S.C.  703 
et  seq.,  or  pursuant  to  any  treaty  with 
an  Indian  tribe  to  which  the  United 
States  is  a  party,  provided  that  the  treaty 
right  is  exercised  in  accordance  with  the 
MMPA,  ESA,  and  MBTA,  to  the  extent 
that  they  apply.  Exemptions  include  a 
limited  five-year  incidental  take  of 
marine  mammals  provided  by  interim 
regulations  promulgated  pursuant  to  the 
MMPA,  which  are  in  effect  until 
October,  1993.  The  ESA  also  has  a 
limited  incidental  take  exemption.  See 
16  U.S.C.  section  1539(a)(2)B(i).  NMFS. 
in  conjunction  with  environmental 
groups  and  the  fishing  industry,  is 
developing  a  permanent  management 
regime  to  be  implemented  upon 
expiration  of  the  MMPA  interim 
regulations. 

If  in  the  future  NOAA  determines  that 
the  existing  regulations  promulgated 
under  MMPA,  ESA,  MBTA  or  any  other 
state  or  Federal  statute  are  not  adequate 
to  ensure  the  coordinated  and 
comprehensive  management  of  marine 
mammals  and  seabirds,  changes  to  the 
Sanctuary  regulations  would  be 
undertaken  in  accordance  with  the 
requirements  of  the  MPRSA,  NEPA  and 
APA. 

Comment:  Exclude  from  (takings) 
prohibition  birds  considered  game. 

Response:  The  only  birds  §  925.5(a)(6) 
prohibits  the  taking  of  are  seabirds — 
seabirds  are  not  considered  game 
species. 

Comment:  Section  925.5(a)(6)  of  the 
proposed  regulations  would  prohibit  the 
taking  of  marine  mammals  or  seabirds 
unless  affirmatively  permitted  by 
regulations  promulgated  under 
authority  of  the  ESA,  MMPA,  or  MBTA. 
Because  these  regulations  do  not 
expressly  permit  any  takings  by  treaty 
Indians,  the  proposed  sanctuary 
regulations  would  effectively  prohibit 
the  Makah  Tribe  from  exercising  their 
treaty  rights  to  take  marine  mammals. 
The  proposed  regulations  would  also 
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hinder  the  tribe’s  ability  to  exercise  its 
fishing  rights  by  precluding  fisheries 
which  result  in  the  incidental  taking  of 
marine  mammals  and  seabirds. 

The  DEIS/MP  offers  no  conservation 
justification  for  imposing  restrictions  on 
the  taking  of  marine  mammals  and 
seabirds  which  go  beyond  the 
restrictions  imposed  by  the  ESA  and 
MMPA.  The  DEIS/MP  concedes  that  the 
purpose  of  the  proposed  sanctuary 
regulations  is  not  to  protect  particular 
species  from  extinction.  According  to 
the  DEIS,  the  purpose  of  these 
additional  prohibitions  in  the  proposed 
regulations  is  to  “extend  protection  for 
sanctuary  resources  on  an 
environmentally  holistic  basis.”  This 
goal  does  not  permit  infringement  of 
treaty  rights.  Therefore,  the  regulations 
should  be  amended  by  adding  “or  in 
accordance  with  any  treaty  to  which  the 
United  States  is  a  party.” 

Response:  The  regulatory  prohibitions 
do  not  abrogate  or  obstruct  any  rights 
under  an  existing  treaty.  The  regulations 
have  been  changed  by  adding  “or 
pursuant  to  any  treaty  with  an  Indian 
tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the 
MMPA,  ESA  and  MBTA,  to  the  extent 
that  they  apply.”  The  treaty  between  the 
Makah  Tribe  and  the  United  States 
explicitly  assures  the  “right  of  taking 
fish  and  of  whaling  or  sealing  at  usual 
accustomed  grounds  and  stations.” 
(Article  4,  Treaty  of  Neah  Bay,  1855). 

Incidental  takes  of  marine  mammals 
can  legally  occur  under  permit  and 
exemption  provisions  of  the  MMPA. 
Currently,  Washington  coastal  tribes 
apply  for  and  receive  exemption 
certificates  from  NMFS  for  the 
incidental  taking  of  marine  mammals 
during  fishing.  Fees  for  this  exemption 
are  waived  for  tribes. 

Further,  tribes  cannot  be  denied  entry 
into  any  fishery  based  on  the  likelihood 
or  occurrence  of  seabird  or  marine 
mammal  takings. 

Comment:  Change  the  wording  of  the 
regulation  to  read  “as  authorized  or 
permitted  by  NMFS  or  (the  U.S.  Fish 
and  Wildlife  Service)  USFWS  under  the 
authority  of  the  MMPA  and  ESA.” 
NMFS  suggests  that  the  preamble  and/ 
or  regulations  clarify  that  Sanctuary 
permits  will  not  be  required  for 
activities  authorized  or  permitted  by 
NMFS  or  USFWS  under  MMPA  or  ESA. 
Such  clarification  would  relieve  many 
concerns  over  the  possibility  of 
overlapping  and  potentially  duplicative 
permitting  reouirements. 

Response:  NOAA  has  amended  the 
regulation  by  adding  “as  authorized  by 
the  National  Marine  Fisheries  Service  or 
the  United  States  Fish  and  Wildlife 


Service  under  the  authority  of  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C.  1361  et 
seq.,  the  Endangered  Species  Act,  as 
amended,  (ESA),  16  U.S.C  1531  ef  seq., 
and  the  Migratory  Bird  Treaty  Act,  as 
amended,  (MBTA),  16  U.S.C.  703  et  seq. 

*  *  The  inclusion  of  “as  authorized 
or  permitted”  is  viewed  by  NOAA  as 
redundant. 

Issue:  Sanctuary  Administration 
Regulations/Permits 

Comment:  NOAA  should  use 
economic  incentives  rather  than 
regulations  to  ensure  that  activities  do 
not  impact  resources. 

Response:  NOAA  does  not  have 
sufficient  authority  to  provide  economic 
incentives  to  ensure  that  activities  do 
not  impact  Sanctuary  resources.  Even 
regulations,  which  include  economic 
disincentives  such  as  monetary 
penalties,  are  not  sufficient  to  ensure 
that  any  activity  does  not  impact 
resources. 

Comment:  Clarify  the  statement: 
"When  a  conflict  with  a  sanctuary 
regulation  related  to  specific  (non- 
sanctuary)  regulations  occurs,  the  one 
more  protective  of  sanctuary  resources 
will  prevail.”  NOAA  regulations  should 
not  override  those  of  the  local 
jurisdictions.  NOAA  needs  to  clarify: 

(1)  The  application  of  this  policy  to 
fishing; 

(2)  Types  of  conflicts  the  statement 
applies  to; 

(3)  Who  determines  whether  a  conflict 
exists;  and 

(4)  The  process  for  resolving  a 
conflict. 

Response:  NOAA  agrees  that  the 
statement  as  written  in  the  DEIS/MP  is 
unclear.  Accordingly,  the  statement  has 
been  deleted  in  the  FEIS/MP. 

Essentially,  the  statement  meant  that  if 
two  regulations  exist  covering  an 
activity  in  the  Sanctuary,  one 
promulgated  by  NOAA  under  the 
MPRSA  authority  and  the  other  by 
another  agency  under  a  different  statute, 
compliance  with  the  less  restrictive 
regulation  will  not  relieve  the  obligation 
to  comply  with  the  other  more 
restrictive  one. 

Comment:  NOAA  should  follow  the 
guidelines  of  NEPA  when  proposing  any 
change  in  regulations  that  are  listed  in 
the  scope  of  regulations.  This  is 
especially  applicable  to  vessel  traffic 
and  discharge  regulations.  Also, 
clarification  is  needed  on  the 
rulemaking  and  amendment  processes. 

Response:  Listing  activities  in  the 
scope  of  regulation  reflects  that  the 
issues  and  alternatives  were  addressed 
in  the  FEIS/MP,  public  hearings  were 


held,  and  public  comments  were 
solicited  regarding  the  activities.  If 
NOAA  later  proposes  the  regulation  of 
an  activity  listed  in  the  scope  of 
regulations  in  the  Designation 
Document  but  not  regulated  at  the  time 
of  Sanctuary  designation,  NOAA  will 
request  public  comments  on  the 
proposal.  When  NOAA  plans  to  amend 
a  rule  that  has  been  promulgated,  an 
analysis  of  the  issues,  affected 
environment,  alternatives  and 
consequences  will  be  completed  and 
public  comments  solicited.  NOAA  will 
then  modify  the  proposal  if  necessary 
and  respond  to  public  comments  when 
taking  the  final  action. 

Comment:  A  procedure  must  be 
established  to  disagree  with 
management  and  issue  an  appeal  if 
permits  to  conduct  research  are  denied. 

Response:  Section  925.12  of  the 
Sanctuary  regulations  set  forth  the 
procedures  for  appealing  denials  of 
Sanctuary  permits.  The  appeal  process 
involves  a  written  statement  by  the 
appellant  to  the  Assistant  Administrator 
of  NOAA.  The  Assistant  Administrator 
m^  conduct  a  hearing  on  the  appeal. 

Comment:  Clarify  the  procedure  for 
obtaining  permits  for  low-flying  aircraft 
engaged  in  ongoing  species  monitoring 
studies  and  damage  assessment  studies 
in  response  to  an  incident  such  as  an  oil 
spill.  Activities  authorized  by  the  NMFS 
and  USFWS  should  not  require  a 
Sanctuary  permit  because  the 
requirements  for  permits  would  be 
duplicative. 

Response:  All  flights  engaged  in 
monitoring  or  research  activities  that  fly 
below  2,000  feet  are  required  to  obtain 
a  Sanctuary  permit,  or,  if  the  activity  is 
already  pursuant  to  a  permit,  to  have 
that  permit  certified.  Permits  are  not 
required  for  overflights  necessary  to 
respond  to  emergencies  threatening  life, 
property  or  the  environment. 

Comment:  NOAA  should  not 
grandfather  existing  uses  if  otherwise 
prohibited  by  sanctuary  regulations. 

Response:  Section  304(c)(1)(B)  of  the 
MPRSA  specifies  that  NOAA  may  not 
terminate  any  valid  lease,  permit, 
license,  or  right  of  subsistence  use  or  of 
access,  if  the  lease,  permit,  license,  or 
right  “is  in  existence  on  the  date  of 
designation  of  any  national  marine 
sanctuary  *  *  *.” 

Comment:  Treaty  secured  rights 
should  not  require  sanctuary 
certification.  Further,  NOAA  should 
obligate  federal  regulators  to  consider 
and  protect  tribal  interests  when  issuing 
permits  which  may  affect  those 
interests. 

Response:  Treaty  secxued  rights  do 
not  require  certification  by  the 
Sanctuary  program  pursuant  to 
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§  925.5(g).  NOAA  agrees  that  pursuant 
to  its  trust  responsibility  to  the  tribes,  it 
should  consider  and  protect  tribal 
interests  when  issuing  permits. 

Therefore,  §§  925.9  and  925.11  have 
been  modified  accordingly.  While 
NOAA  as  a  trustee  urges  all  other 
Federal  agencies  to  consider  and  protect 
tribal  interests,  it  does  not  have  the  legal 
authority  to  require  other  Federal 
agencies  to  consider  and  protect  tribal 
interests  when  issuing  permits  pursuant 
to  other  regulatory  authorities. 

Comment:  The  regulations, 
exemptions  and  authority  to  place 
conditions  on  existing  permitted 
activities  are  unclear. 

Response:  Section  304(c)(2)  of  the 
MPRSA  provides  NOAA  with  the  right 
to  regulate  the  exercise  of  a  lease, 
permit,  license,  or  right  of  subsistence 
use  or  of  access  existing  on  the  effective 
date  of  Sanctuary  designation. 

Comment:  Sanctuary  management 
should  be  formally  coordinated  with 
tribal  regulatory  and  law  enforcement 
authorities  through  cooperative 
agreements. 

Response:  Cooperative  agreements 
will  be  developed  as  necessary  between 
NOAA  and  the  tribes  regarding 
regulatory  and  law  enforcement 
activities. 

Comment:  The  Sanctuary  should  offer 
increased  enforcement  which  should  be 
conducted  by  Sanctuary  personnel 
rather  than  the  U.S.  Coast  Guard.  Clarify 
the  enforcement  procedures. 

Response:  There  will  be  enforcement 
of  Sanctuary  regulations  through 
cooperative  agreements  with  the  U.S. 
Coast  Guard,  NMFS,  WDF,  the  coastal 
tribes,  USFWS,  and  the  National  Park 
Service  (NPS).  Considering  fiscal 
constraints,  level  of  use,  and  availability 
of  enforcement  personnel  working  in 
the  field  already,  NOAA  has  determined 
that  it  is  not  a  high  immediate  priority 
to  hire  Sanctuary  enforcement 
personnel.  The  Sanctuary  must  first 
become  fully  staffed  and  operational, 
and  a  determination  must  be  made 
whether  additional  enforcement 
personnel  are  needed.  The  enforcement 
procedures  will  be  determined  pursuant 
to  the  cooperative  agreements  that  are 
established. 

Comment:  The  broad  scope  of  the 
discharge  prohibition  will  require  a 
well-coordinated  enforcement  operation 
to  monitor  all  discharge  and  disposal 
activities  from  sources  on  land  as  well 
as  in  offshore,  coastal  and  inland  waters 
over  large  areas  outside  of  the  Sanctuary 
boundary.  It  may  be  impossible  to 
determine  the  origin  of  discharges  or 
deposits  found  in  the  Sanctuary  after 
the  dumping  activity  has  occurred. 


Response:  The  prohibition  on 
discharges  from  outside  the  boundary 
relates  to  discharges  that  enter  and 
injure  Sanctuary  resources.  NOAA  must 
establish  that  discharges  not  only  enter, 
but  injure  the  resources  before 
enforcement  actions  will  be  taken.  It 
will,  therefore  be  desirable  for  NOAA  to 
undertake  a  comprehensive  monitoring 
program  by  which  it  can  determine 
ecosystem  health  and  use  impacts. 

Comment:  NOAA  should  impose 
unlimited  liability  for  spills  extended  to 
shipping  companies  and  firms 
providing  original  source  materials 
involved  in  polluting  activities. 

Response:  NOAA  is  permitted  to  seek 
penalties  of  up  to  $100,000  per  day  for 
a  violation  pursuant  to  section  307(c)(1) 
of  the  MPRSA  (16  U.S.C.  1437(c)(1)), 
and  for  natural  resource  damages 
pursuant  to  section  312  of  the  MPRSA 
(16  U.S.C.  1443). 

Transboundary  Coordination 

Comment:  NOAA  should  coordinate 
with  other  Federal  and  Canadian 
authorities  to  regulate  vessel  traffic, 
reduce  the  risk  of  oil  spills,  and 
eliminate  oil  and  gas  drilling  in 
Canadian  waters  adjacent  to  the 
proposed  sanctuary.  NOAA  should 
encourage  an  adjacent  sanctuary  along 
the  west  coast  of  Vancouver  Island. 

Response:  NOAA  agrees  and  is 
working  with  the  Canadian  Coast  Guard, 
the  U.S.  Coast  Guard  and  the 
Washington  OMS  to  reduce  the  risk  of 
oil  spills.  The  regulation  of  vessel  traffic 
will  currently  remain  with  the  U.S.  and 
Canadian  Coast  Guards  and  the  OMS. 
NOAA  will  support  any  Canadian 
initiative  to  designate  a  marine 
protected  area  in  Canadian  waters  on 
the  Pacific  Coast. 

Beach  Management  Policies 

Comment:  NOAA  should  grandfather 
in  the  existing  beach  management 
policies  including  allowable  beach 
driving  activities. 

Response:  The  boundary  of  the 
Sanctuary  does  not  encompass  beaches 
where  beach  driving  is  permitted. 

Advisory  Committee/Decision  Making 

Comment:  NOAA  and  the  State  of 
Washington  should  work  together  to 
determine  the  composition  of  the 
Sanctuary  Advisory  Committee  (SAC). 
The  SAC  should  include  representatives 
from  private  landowners,  local  industry, 
the  county  and  tribes.  The  SAC  should 
be  based  at  the  local  level  to  oversee 
operations  and  help  maintain  strong 
local  input. 

Response:  NOAA  will  work  with  local 
user  and  interest  groups  and  state  and 
local  governments  to  obtain  broad 


representation  on  the  SAC.  The  law 
limits  the  SAC  to  no  more  than  15 
members. 

Comment:  The  SAC  should  have  the 
power  to  direct  the  Sanctuary  manger 
and  set  priorities  for  funding.  The  SAC 
decisions  should  be  binding.  If  the 
decisions  are  not  binding,  then  the 
manager  should  at  least  provide  a 
rationale  for  any  actions  taken  which 
are  directly  contrary  to  the 
recommendations  of  the  SAC. 

Response:  The  SAC  recommendations 
to  the  manager  will  be  instrumental  in 
guiding  the  manager  with  respect  to 
prioritizing  actions.  If  the  manager 
chooses  not  to  pursue  the 
recommendations  of  the  SAC,  a 
rationale  will  be  provided  to  the 
members  of  the  SAC. 

Comment:  One  of  the  first  tasks  of  the 
SAC  should  be  to  review  and  update  the 
State  of  Washington’s  coastal  zone 
management  program  to  ensure 
consistency  with  the  Sanctuary 
management  plan.  The  Sanctuary 
management  plan  goals  and  objectives 
should  also  be  reviewed. 

Response:  Prior  to  designation,  the 
State  of  Washington  will  review  the 
FEIS/MP  as  part  of  its  consistency 
determination  as  it  relates  to 
Washington’s  approved  coastal  zone 
management  program.  The  WDOE  has 
jurisdiction  for  the  Shoreline 
Management  Act.  The  SAC  will  not 
share  that  jurisdiction,  rather,  the  SAC 
will  be  responsible  for  reviewing  the 
Sanctuary  management  plan  goals  and 
objectives.  The  SAC’s  first  priority  will 
be  to  help  determine  the  five-year 
Sanctuary  operating  plan  establishing 
priorities  for  education,  research, 
monitoring,  facilities  siting  and 
administration. 

Miscellaneous 

Comment:  Firearms  should  be 
controlled  or  banned  within  the 
Sanctuary. 

Response:  Possession  and  use  of 
firearms  is  regulated  by  State  law  for 
public  safety  purposes.  The  primary 
purpose  of  Sanctuary  designation  is 
resource  protection. 

Management  Altematives/Strategies 

Comment:  The  administrative  models 
being  discussed  in  the  Northwest  Straits 
proposal  should  be  considered. 

Response:  The  administrative  model 
identifying  NOAA  as  the  lead  agency  in 
managing  the  sanctuary  with  guidance 
and  assistance  from  the  SAC  (which 
will  represent  State  and  local  interests) 
will  be  implemented  in  the  Olympic 
Coast  National  Marine  Sanctuary.  The 
administrative  model  which  involves 
joint  administration  between  NOAA  and 
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the  State  of  Washington  was  not 
considered  for  the  Olympic  Coast 
National  Marine  Sanctuary  because  the 
Sanctuary  is  predominately  in  Federal 
waters.  One  model  suggested  for  the 
proposed  Northwest  Straits  National 
Marine  Sanctuary  focuses  on  joint 
administration  because  the  Sanctuary 
would  be  located  entirely  within  State 
waters.  NOAA  will  work  closely  with 
the  state  and  counties  and  other  Federal 
agencies  in  the  administration  of  the 
Olympic  Coast  National  Marine 
Sanctuary. 

Comment:  The  management  plan 
needs  to  account  for  tribal  sovereignty 
and  jurisdiction  with  respect  to  cultural 
resources,  law  enforcement  and  research 
practices.  NOAA  needs  to  recognize  the 
need  to  coordinate  with  each  tribal 
entity,  in  the  same  manner  as  with  the 
state  and  its  management  agencies. 

Response:  NOAA  acknowledges  the 
importance  of  tribal  sovereignty. 

Nothing  in  the  designation  will  impact 
the  treaty  rights  of  the  coastal  tribes. 
NOAA  will  consult  closely  with  the 
tribes  on  any  action  that  may  potentially 
impact  tribal  rights  or  interests. 

Comment:  NOAA  should  choose 
management  plan  alternative  1  which 
proposes  to  gradually  phase  in  program 
activities  and  staffing.  Staff  could  be  co¬ 
located  with  another  Federal  agency  in 
Port  Angeles,  with  satellite  sites  in 
Klaloch  or  La  Push.  National  concerns 
with  Hscal  restraint  support  this  choice. 

Some  commenters  supported 
management  plan  alternative  2  which 
proposes  to  set  up  the  sanctuary 
headquarters  and  immediately  provide 
full-staffing.  Sanctuary  headquarters 
should  be  located  on  the  coast.  The 
former  Makah  Air  Force  Station  is  one 
possible  location. 

Response:  NOAA  is  experiencing  the 
fiscal  constraints  that  all  Federal 
programs  are  experiencing.  NOAA 
proposes  to  balance  the  needs  for 
resource  protection  and  fiscal  restraint 
by  phasing  in  staffing  and  maximizing 
cooperative  relationships  with  other 
agencies  and  jurisdictions  working  in 
the  area  (e.g.,  NPS,  U.S.  Coast  Guard, 
the  tribes,  and  the  USFWS)  to 
implement  the  management  plan.  The 
Sanctuary  manager  will  have  an  office 
on  the  Olympic  Coast  with 
administrative  support  facilities  in 
Seattle. 

Comment:  Implementation  of  the  final 
management  plan  must  be  adequately 
funded  in  order  to  prevent  pollution 
and  resource  damage. 

Response:  The  level  of  funding  for  the 
first  year  after  Sanctuary  designation 
will  depend  upon  the  Sanctuary 
Program’s  funding  which  is  audiorized 
and  appropriated  by  Act  of  Congress. 


However,  the  reality  of  the  program’s 
funding  situation  will  require  the 
manager  and  SAC  to  identify  alternative 
sources  of  funding  for  Sanctuary 
programs. 

Comment:  A  volunteer  program, 
coordinated  by  a  full-time  volunteer 
coordinator,  should  be  established  to 
assist  in  implementation  of  the 
management  plan. 

Response:  NOAA  agrees  that  the 
establishment  of  a  volunteer  program 
can  assist  in  implementation  of  the 
management  plan.  The  SAC  will  be 
influential  in  determining  the  priority  of 
hiring  a  volunteer  coordinator. 

Comment:  The  management 
alternatives  should  more  accurately 
describe  NOAA’s  comprehensive 
planning  as  implemented  through  a 
combination  of  legal  management 
authority  over  certain  specific  Sanctuary 
activities  and  advisory  coordination 
with  other  entities  managing  the 
remaining  essential  components. 

Response:  NOAA  agrees.  The  FEIS/ 

MP  outlines  the  regulations  which 
NOAA  is  promulgating.  The  FEIS/MP 
also  outlines  the  role  of  the  SAC,  whose 
composition  is  aimed  at  enhancing  the 
coordination  with  other  entities  with 
management  jurisdiction  in  the 
Sanctuary. 

Comment:  The  Sanctuary  manager 
should  have  a  great  deal  of 
responsibility  for  setting  the  Sanctuary 
budget,  as  well  as  assigning  funds  to 
local  governments  for  assistance  in 
implementing  management  plans. 

Response:  The  Sanctuary  manager 
will  have  primary  responsibility  for 
recommending  the  Sanctuary  budget  to 
headquarters.  The  Sanctuaries  and 
Reserves  Division  has  responsibility  for 
the  entire  National  Marine  Sanctuary 
Program  budget,  and  will  work  with  the 
site  manager  to  develop  the  annual 
program  budget.  The  manager  has  the 
discretion  to  earmark  funds  to  local 
governments  or  groups  to  implement 
Sanctuary  programs. 

Comment:  Zoning  plans  should  be 
implemented  which  accommodate  the 
varying  resource  management  needs 
within  the  Sanctuary.  Some  zoning 
examples  include  allowing  for  the  needs 
of  ports  to  the  south,  designating  areas 
which  would  be  closed  to  all 
consumptive  uses  on  a  rotating  basis, 
and  zoning  specific  areas  within  the 
sanctuary  for  the  sole  purposes  of 
research,  recreational  use,  commercial 
use  and  no  use. 

Response:  Zoning  is  not  anticipated  as 
part  of  the  FEIS/MP  for  the  Sanctuary, 
if  NOAA,  in  consultation  with  the  SAC, 
believes  that  zoning  would  better  meet 
the  needs  of  the  program,  the 
management  plan  and  regulations  can 


be  amended  in  accordance  with  the 
requirements  of  the  MPRSA,  the  NEPA 
and  the  APA. 

Research/Education  Protocol 

Comment  Research  results 'and  data 
should  be  shared  through  existing 
databases  with  Federal  and  state 
agencies  and  tribes.  The  sharing  of  data 
should  be  formalized  through 
cooperative  agreements. 

Response:  NOAA  agrees  that  research 
results  and  data  should  be  shared  and 
will  pursue  appropriate  cooperative 
agreements  to  ensure  this  coordination. 

Comment:  It  is  unnecessary  to 
severely  restrict  or  eliminate  activities 
such  as  fishing,  commercial  vessel 
activity,  dredging  and  aircraft  operation 
in  order  to  carry  out  the  Sanctuary  goals 
of  promoting  research  and  public 
education. 

Response:  The  primary  goal  of 
sanctuary  designation  is  the 
comprehensive  long-term  protection  of 
marine  resources.  Some  restrictions  are 
necessary  to  accomplish  this  goal.  Of 
the  above  activities,  only  dredging  is 
being  eliminated  within  the  Sanctuary 
boundary.  Research  and  education 
provide  additional  means  to  promote 
the  goal  of  marine  resource  protection. 

Comment:  Geophysical  exploration 
should  not  be  prohibited,  as  the 
information  gathered  from  this  research 
can  benefit  coastal  communities  and 
academic  institutions. 

Response:  NOAA’s  emphasis  on 
research  within  the  Sanctuary  allows  for 
research  which  may  involve  an 
otherwise  prohibited  activity  (such  as 
alteration  of  or  construction  on  the 
seabed)  as  long  as  researchers  obtain  a 
research  permit  pursuant  to  §  925.9  of 
the  Sanctuary  regulations.  NOAA  will 
determine  the  environmental 
consequences  of  the  proposed  research, 
including  short  and  long  term  effects  on 
marine  biota  (such  as  noise  which  may 
interfere  with  cetacean  communication) 
in  deciding  whether  to  issue  a  permit. 

Comment:  The  research  pro^am 
should  stress  applied  research  such  as 
research  which  can  facilitate  fisheries 
management,  provide  information  on 
long-term  environmental  trends,  and 
provide  links  between  the  marine 
systems  and  the  adjacent  terrestrial 
systems.  Providing  research  results  to 
decision  makers  at  the  various 
governmental  levels  would  be  an 
important  link  in  addressing  marine 
resourr*  problems. 

Response:  NOAA  agrees  and  has 
clarified  this  point  in  the  research 
section  of  the  management  plan. 

Comment:  Criteria  for  acceptable 
research  within  the  Sanctuary  should  be 
established  prior  to  formal  designation 
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of  the  Sanctuary.  The  criteria  should  be 
used  in  review  of  research  permit 
applications,  and  an  appeal  process 
should  be  established  in  the  case  of 
research  permit  application  denial. 

Response:  Research  permit 
applications  will  be  reviewed  on  a  case- 
by-case  basis  and  evaluated  to 
determine  the  potential  short  and  long 
term  impacts  of  the  proposed  activities. 
In  addition,  §  925.12  of  the  regulations 
sets  forth  the  procedures  for  appealing 
to  the  Assistant  Administrator  the 
denial  of  a  research  permit. 

Comment:  NOAA  should  conduct 
research  into  the  effects  of  Hshing 
activities  on  the  entire  marine  system. 
Fish  stocks,  species  abundance,  and 
monitoring  information  should  be 
presented  to  the  PFMC. 

Response:  The  National  Ocean 
Service  (which  includes  the  Sanctuaries 
and  Reserves  Division)  and  the  NMFS 
have  entered  into  a  Memorandum  of 
Understanding  outlining  the  working 
relationship  between  the  Sanctuary 
Program  and  the  NMFS.  The  PFMC  will 
be  involved  in  this  agreement,  through 
its  relationship  with  the  NMFS. 

Research  which  benefits  the  overall  goal 
of  resource  protection  is  addressed 
within  this  agreement  by  highlighting 
the  need  for  interagency  coordination, 
research  and  monitoring. 

Comment:  The  benefits  of  sanctuary 
designation  to  the  fishing  community 
and  others  should  be  clearly  articulated. 
Additionally,  connections  between  the 
regulations  and  resource  protection 
should  be  integrated  in  the  education 
plan  (e.g.,  establishing  warning  signs  at 
popular  access  sites  to  alert  boaters  and 
hikers  to  the  effect  of  disturbance  of 
pelagic  birds  and  marine  mammals.) 

Response:  NOAA  agrees  and  has 
clarified  the  education  goals  in  the 
Sanctuary  management  plan.  NOAA  has 
articulated  the  benefits  of  the  Sanctuary 
program  for  the  fishing  community. 
NOAA  will  coordinate  with  the  USFVVS 
and  the  NPS  to  post  warning  signs 
around  critical  marine  bird  and 
mammal  habitat. 

Comment:  NOAA  should  provide  for 
increased  education  and  interpretation 
of  the  shoreline  through  a  variety  of 
media.  Educational  materials  and 
outreach  programs  should  be  developed 
by  pre-existing  facilities  and 
organizations  on  the  Olympic 
Peninsula. 

Response:  Sanctuary  designation  will 
provide  for  increased  education  and 
interpretation  of  the  entire  Sanctuary 
ecosystem.  Education  materials  and 
outreach  programs  will  be  developed  in 
cooperation  with  existing  Federal, 
tribal,  state  and  local  entities. 


Issue:  Informational  Amendments  of  the 
DEIS/MP 

Biological  Amendments 

Comment:  The  discussion  of  the 
neretic  and  shelf  edge  environments  in 
the  DEIS/MP  needs  to  be  expanded.  The 
resource  assessment  must  stress  the 
biological  richness  of  the  area. 

Response:  The  resource  assessment 
describing  the  ecosystem  of  the 
Sanctuary  study  area  has  been  expanded 
in  the  FEIS/MP. 

Comment:  Biological  resources  need 
to  be  discussed  in  terms  of  ecosystem 
interactions  and  not  single  species 
descriptions. 

Response:  NOAA  has  expanded  the 
discussion  to  include  a  description  of 
the  study  area  from  an  ecosystem 
perspective. 

Socioeconomic 

Comment:  The  FEIS/MP  must  contain 
a  socioeconomic  impact  study  of  the 
regulations  on  the  affected  coastal 
communities  and  Tribes.  Failure  to 
consider  and  mitigate  these  impacts 
violates  the  NEPA  and  Federal  Trust 
responsibility  to  Indians. 

Response:  An  economic  analysis  has 
been  included  within  the  FEIS/MP. 
NOAA  is  not  promulgating  regulations 
that  will  unduly  burden  the  tribes.  The 
regulations  have  provisions  that 
recognize  treaty  secured  rights.  In 
addition,  NOAA  will  consult  with  the 
Tribes  when  considering  permits 
affecting  proposed  development 
activities  in  the  Sanctuary.  NOAA 
believes  that  the  regulations  do  not 
conflict  with  the  economic  interests  of 
the  Tribes  since  the  regulations  offer 
increased  protection  for  those  natural 
resources  critical  to  the  tribal  economy. 

Comment:  The  Federal  government 
should  investigate  the  possibility  of  tax 
breaks  to  offset  economic  impacts  of  the 
management  plan. 

Response:  NOAA’s  actions  do  not  add 
economic  burdens  to  the  area.  The  issue 
of  tax  breaks  should  be  addressed  to  an 
individual’s  representatives  in  Congress. 
NOAA  does  not  have  the  legislative 
authority  to  address  tax  laws. 

Supplemental  Draft  Environmental 
Impact  Statement 

Comment:  NOAA  should  submit  a 
supplemental  Draft  Environmental 
Impact  Statement  for  the  following 
reasons:  (1)  The  DEIS/MP  lacks  a 
satisfactory  examination  of  the 
socioeconomic  impacts  of  the 
regulations  on  the  coastal  communities; 
(2)  the  DEIS/MP  contains  erroneous 
information  related  to  port  activities  in 
Grays  Harbor;  (3)  some  information  is 
missing,  outdated,  or  inaccurate;  (4) 


inadequate  definition  of  the  unique 
environment  deserving  protection  that 
is  identified  by  the  SEL. 

Response:  NOAA  has  determined  that 
the  matters  for  which  an  SEIS  has  been 
requested  can  be  addressed  in  the  FEIS/ 
MP.  The  FEIS/MP  addresses  the 
socioeconomic  impacts  of  regulations 
that  could  potentially  affect  the  coastal 
communities  in  the  alternatives  and 
consequences  section.  Further,  the 
vessel  traffic  section  has  been  amended 
substantially  to  provide  a  detailed 
description  of  the  significance  of  vessel 
traffic  to  the  coastal  communities. 
Additionally,  the  description  of  the 
marine  environment  under 
consideration  has  been  expanded 
greatly. 

Management 

Comment:  NOAA  needs  to  address  or 
recognize  a  number  of  current  local  and 
state  regulatory  controls  in  place  within 
the  shoreline  areas. 

Response:  NOAA  has  addressed  local 
and  state  regulatory  controls  within  the 
shoreline  areas.  These  controls  are  listed 
in  appendix  J. 

The  following  sets  forth  the  text  of  the 
Designation  Document  for  the  Olympic 
Coast  National  Marine  Sanctuary. 

Designation  Document  for  the  Olympic 
Coast  National  Marine  Sanctuary 

Under  the  authority  of  Title  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended 
(the  “Act”),  16  U.S.C.  1431  et  seq.,  the 
waters  off  the  Olympic  Coast  of 
Washington  State  including  the  U.S. 
portion  of  the  Strait  of  Juan  de  Fuca 
west  of  Koitlah  Point,  and  the 
submerged  lands  thereunder,  as 
described  in  Article  II,  are  hereby 
designated  as  the  Olympic  Coast 
National  Marine  Sanctuary  for  the 
purposes  of  protecting  and  managing 
the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  aesthetic  resources  and 
qualities  of  the  area. 

Article  I.  Effect  of  Designation 

The  Act  authorizes  the  issuance  of 
such  final  regulations  as  are  necessary 
and  reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historical, 
research,  educational,  and  aesthetic 
resources  and  qualities  of  the  Olympic 
Coast  National  Marine  Sanctuary. 
Section  1  of  Article  IV  of  this 
Designation  Document  lists  activities 
that  either  will  be  regulated  on  the 
effective  date  of  designation  or  may 
have  to  be  regulated  at  some  later  date 
in  order  to  protect  Sanctuary  resources 
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and  qualities.  Listing  does  not 
necessarily  mean  that  a  type  of  activity 
will  be  regulated;  however,  if  an  activity 
is  not  listed,  it  may  not  be  regulated, 
except  on  an  emergency  basis,  unless 
section  1  of  Article  IV  is  amended  to 
include  the  type  of  activity  by  the  same 
procedures  by  which  the  original 
designation  was  made. 

Article  II.  Description  of  the  Sanctuary 
Area 

The  Olympic  Coast  National  Marine 
Sanctuary  boundary  encompasses 
approximately  2500  square  nautical 
miles  (approximately  8577  sq. 
kilometers)  of  coa.stal  and  ocean  waters, 
and  the  submerged  lands  thereunder,  off 
the  central  and  northern  coast  of  the 
State  of  Washington.  The  Sanctuary 
boundary  extends  from  Koitlah  Point 
due  north  to  the  United  States/Canada 
international  boundary  seaward  to  the 
100  fathom  isobath.  The  seaward 
boundary  of  the  Sanctuary  approximates 
the  100  fathom  isobath  in  a  southerly 
direction  from  the  U.S./Canada 
international  boimdary  to  a  point  due 
west  of  the  Copalis  River,  cutting  across 
the  heads  of  Nitnat,  Juan  de  Fuca,  and 
Quinault  Canyons. 

The  shoreward  boundary  of  the 
Sanctuary  is  the  mean  lower  low  water 
hne  when  adjacent  to  Indian 
reservations  and  State  and  county  lands. 
When  adjacent  to  Federally  managed 
lands,  the  coastal  boundary  extends  to 
the  mean  higher  high  water  line.  The 
coastal  boundary  cuts  across  the  mouths 
of  all  rivers  and  streams.  The  precise 
boundary  of  the  Sanctuary  is  set  forth  in 
Appendix  A  of  this  Designation 
Document. 

Article  III.  Characteristics  of  the 
Sanctuary  Area  That  Give  It  Particular 
Value 

The  Sanctuary  is  a  highly  productive, 
nearly  pristine  ocean  and  coastal 
environment  that  is  important  to  the 
continued  survival  of  several 
ecologically  and  commercially 
important  species  of  fish,  seabirds,  and 
marine  mammals.  Its  rugged  and 
undeveloped  coastline  makes  the  region 
one  of  the  more  dramatic  natural 
wonders  of  the  coastal  United  States, 
paralleling  the  majestic  splendor  of  such 
terrestrial  counterparts  as  Yosemite 
National  Park  and  the  Grand  Tetons. 

The  region’s  high  biological 
productivity  is  fueled  by  seasonal 
enhanced  upwelling  along  the  edge  of 
the  continental  ^elf,  especially  at 
submarine  canyons,  during  periods  of 
high  solar  radiation. 

The  diversity  of  habitats  that  make  up 
the  Sanctuary  support  a  great  variety  of 
biological  communities.  This  unusually 


large  range  of  habitat  types  include: 
Offshore  islands  and  rocks;  some  of  the 
most  diverse  kelp  beds  in  the  world; 
intertidal  pools;  erosional  features  such 
as  rocky  headlands,  seastacks,  and 
arches;  interspersed  exposed  beaches 
and  protected  bays;  submarine  canyons 
and  ridges;  the  continental  shelf, 
including  a  broad  shallow  plateau 
extending  from  the  mouth  of  the  Juan  de 
Fuca  canyon;  and  continental  slope 
environments.  The  numerous  seastacks 
and  rocky  outcrops  along  the  Sanctuary 
shoreline,  coupled  with  a  large  tidal 
range  and  wave  splash  zone,  support 
some  of  the  most  diverse  and  complex 
intertidal  zones  in  the  United  States. 

The  Sanctuary  provides  an  essential 
habitat  for  a  wide  variety  of  marine 
mammals  and  birds,  and  is  of  particular 
interest  due  to  the  presence  of 
endangered  and  threatened  species  that 
live  or  migrate  through  the  region. 
Twenty  seven  species  of  marine 
mammals  are  reported  to  breed,  rest 
within,  or  migrate  offshore  of  the 
Olympic  Peninsula.  Of  particular 
interest  is  the  migration  route  of  the 
endangered  California  gray  whale,  the 
threatened  northern  sea  lion,  the 
occasional  presence  of  the  endangered 
right,  fin,  sei,  blue,  humpback,  and 
sperm  whales,  and  the  reintroduced 
resident  population  of  sea  otters. 

In  addition,  the  seabird  colonies  of 
Washington’s  outer  coast  are  among  the 
largest  in  the  continental  United  States 
and  include  a  number  of  species  listed 
as  endangered  or  threatened  including 
the  short-tailed  albatross,  peregrine 
falcon,  brown  pelican,  Aleutian  Canada 
goose,  marbled  murrelet,  and  one  of  the 
largest  populations  of  bald  eagles  in  the 
continental  United  States. 

The  high  biological  productivity  of 
the  coastal  and  offshore  waters  in  the 
Sanctuary  support  valuable  fisheries 
that  contribute  significantly  to  the  State 
and  tribal  economies.  The  commercially 
important  species  of  fish  include  five 
species  of  salmon,  groundfish,  and 
shellfish. 

In  addition  to  the  Sanctuary’s  value 
with  respect  to  its  biological  resources, 
the  region  encompasses  significant 
historical  resources  including  Indian 
village  sites,  ancient  canoe  runs, 
petroglyphs,  Indian  artifacts,  and 
numerous  shipwrecks. 

The  diversity  and  richness  of  marine 
resources  suggests  that  the  marine 
sanctuary  designations  will  provide 
exceptional  opportunities  for  scientific 
research  in  the  areas  of  species 
interactions,  population  dynamics, 
physiological  ecology,  linkages  between 
terrestrial  and  aquatic  ecosystems,  and 
marine  anthropology.  The  scientific 
research  encourag^  by  the  Sanctuary 


management  plan  will,  in  turn,  help 
support  an  intensive  public  education 
and  awareness  program  that  will 
address  the  diverse,  complex,  and 
sensitive  ecosystems  in  Washington’s 
coastal  and  oceanic  environments. 

Article  TV.  Scope  of  Regalauons 

Section  1.  Activities  Subject  to 
Regulation 

The  following  activities  are  subject  to 
regulation,  including  prohibition,  to  the 
extent  necessary  and  reasonable  to 
ensure  the  protection  and  management 
of  the  conservation,  ecological, 
recreational,  research,  educational, 
hi.storical  and  aesthetic  resources  and 
qualities  of  the  area: 

a.  Exploring  for,  developing,  or 
producing  oil,  gas  or  minerals  (e.g.,  clay, 
stone,  sand,  metalliferous  ores,  gravel, 
non-metalliferous  ores  or  any  other 
solid  material  or  other  solid  matter  of 
commercial  value)  within  the 
Sanctuary; 

b.  Discharging  or  depositing  from 
within  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter; 

c.  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter; 

d.  Taking,  removing,  moving, 
catching,  collecting,  harvesting,  feeding, 
injuring,  destroying  or  causing  the  loss 
of,  or  attempting  to  take,  remove,  move, 
catch,  collect,  harvest,  feed,  injure, 
destroy  or  cause  the  loss  of,  a  marine 
mammal,  sea  turtle,  seabird,  historical 
resource  or  other  Sanctuary  resource; 

e.  Drilling  into,  dredging,  or  otherwise 
altering  the  seabed  of  the  ^nctuary;  or 
constructing,  placing,  or  abandoning 
any  structure,  material  or  other  matter 
on  the  seabed  of  the  Sanctuary; 

f.  Possessing  within  the  Sanctuary  a 
Sanctuary  resource  or  any  other 
resource,  regardless  of  where  taken, 
removed,  moved,  caught,  collected  or 
harvested,  that,  if  it  had  been  found 
within  the  Sanctuary,  would  be  a 
Sanctuary  resource; 

g.  Flying  a  motorized  aircraft  above 
the  Sanctuary; 

h.  Of)erating  a  vessel  (i.e.,  watercraft 
of  any  description  in  the  Sanctuary; 

i.  Interfacing  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

Section  2.  Emergencies 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
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and  all  activities,  including  those  not 
listed  in  Section  1  of  this  Article,  are 
subject  to  immediate  temporary 
regulation,  including  prohibition. 

Article  V.  Effect  on  Leases,  Permits, 
Licenses,  and  Rights 

Pursuant  to  section  304(c)(1)  of  the 
Act,  16  U.S.C.  1434(c)(1),  no  valid  lease, 
permit,  license,  or  other  authorization 
issued  by  any  Federal,  State,  or  local 
authority  of  competent  jurisdiction,  or 
any  right  of  subsistence  use  of  access, 
may  be  terminated  by  the  Secretary  of 
Commerce  or  designee  as  a  result  of  this 
designation.  The  Secretary  of  Commerce 
or  designee,  however,  may  regulate  the 
exercise  (including,  but  not  limited  to, 
the  imposition  of  terms  and  conditions) 
of  such  authorization  or  right  consistent 
with  the  purposes  for  which  the 
Sanctuary  is  designated. 

In  no  event  may  the  Secretary  or 
designee  issue  a  permit  authorizing,  or 
otherwise  approve:  (1)  Exploration  for, 
development  or  production  of  oil,  gas  or 
minerals  within  the  Sanctuary;  (2)  the 
discharge  of  primary  treated  sewage 
(except  for  regulation,  pursuant  to 
section  304(c)(2)  of  the  Act,  of  the 
exercise  of  valid  authorizations  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
other  authorities  of  competent 
jurisdiction);  (3)  the  disposal  of  dredged 
material  within  the  Sanctuary  other 
than  in  connection  with  beach 
nourishment  projects  related  to  hariaor 
maintenance  activities;  or  (4)  bombing 
activities  within  the  Sanctuary.  Any 
purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  for  any  of 
these  activities  within  the  Sanctuary 
shall  be  invalid. 

Article  VI.  Alteration  of  This 
Designation 

The  terms  of  designation,  as  defined 
under  Section  304(a)  of  the  Act,  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made,  including  public  hearings 
consultation  with  interested  Federal, 
State,  and  local  agencies,  review  by  the 
appropriate  Congressional  committees 
and  the  Governor  of  the  State  of 
Washington,  and  approval  by  the 
Secretary  of  Commerce  or  designee. 


Appendix  A. — Olympic  Coast  Na¬ 
tional  Marine  Sanctuary  Bound¬ 
ary  Coordinates. 

[Based  on  North  American  Datum  of  1983) 


Point 

2500  square  nautical  miles 

Latitude 

Longitude 

1  . 

47'’07'45" 

124“11'02'' 

2  . 

47''07'45'' 

124»58'12'' 

3  . 

47'35'50" 

125°00'00" 

4  . 

47°40'05" 

125“04'44'’ 

5  . 

47“50'0r' 

125“05'42" 

6  . 

47®57'13" 

125‘’29'13" 

7  . 

48‘’07'33'' 

125°38'20" 

8  . 

48‘’14'46" 

125‘’40'59'' 

9  . 

48020-12" 

125“22'59" 

10  . 

48°27'49" 

125‘‘06'04" 

11  . 

48®29'59" 

124°59'13" 

12  . 

48<’30’19'' 

124‘’50'42" 

13  . 

48*29'38" 

124'’43'41" 

14  . 

48‘’27'50" 

124»38'13" 

15  . . . 

48*23'17" 

124‘>38'13" 

III.  Summary  of  Final  Management 
Plan 

The  FEIS/MP  for  the  Olympic  Coast 
National  Marine  Sanctuary  sets  forth  the 
Sanctuary’s  location  and  provides 
details  on  the  most  important  resources 
and  uses  of  the  Sanctuary.  The  FEIS/MP 
describes  the  resources  and  uses  of  the 
Sanctuary.  The  FEIS/MP  describes  the 
resource  protection,  reseeirch,  education 
and  interpretive  programs,  and 
establishes  goals  and  objectives  to  be 
accomplished  by  each  program.  The 
FEIS/MP  includes  a  detailed  discussion, 
by  program  area,  of  agency  roles  and 
responsibilities. 

The  goals  and  objectives  for  the 
Sanctuary  are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources  and  qualities  of  the  Sanctuary. 
The  specific  objectives  of  protection 
efforts  are  to: 

(1)  Coordinate  policies  and 
procedures  among  agencies  sharing 
responsibility  for  protection  and 
management  of  resources: 

(2)  Encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
(e.g.,  monitoring  and  emergency- 
response  programs); 

(3)  Develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  Sanctuary  reflations; 

(4)  Enforce  Sanctuary  regulations  in 
addition  to  other  regulations  already  in 
place: 

(5)  Promote  public  awareness  of,  and 
voluntary  compliance  with.  Sanctuary 
regulations  and  objectives,  through  an 
educational/interpretive  program 


stressing  resource  sensitivity  and  wise 
use; 

(6)  Ensure  that  the  water  quality  of  the 
coastal  and  ocean  waters  off  the 
OljTnpic  Peninsula  is  maintained  at  a 
level  consonant  with  Sanctuary 
designation; 

(7)  Establish  mechanisms  for 
coordination  among  all  the  agencies 
participating  in  Sanctuary  management; 

(8)  Ensure  that  the  appropriate 
management  agencies  incorporate 
research  results  and  scientific  data  into 
effective  resource  protection  strategies; 
and 

(9)  Reduce  threats  to  Sanctuary 
resources  and  qualities. 

Research  Program 

Effective  management  of  the 
Sanctuary  requires  the  implementation 
of  a  Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  activities 
is  to  improve  under^anding  of  the 
marine  environment  off  the  Olympic 
peninsula,  its  resources  and  qualities, 
and  to  resolve  specific  management 
problems,  some  of  which  may  involve 
resources  common  to  both  the  marine 
and  upland  freshwater  environments. 
Research  results  will  be  used  in 
interpretive  programs  for  visitors,  for 
those  living  on  the  Peninsula,  and 
working  adjacent  to  or  in  the  Sanctuary, 
others  interested  in  the  Sanctuary,  as 
well  as  for  protection  and  management 
of  resources  and  qualities. 

Specific  objectives  of  the  research 
program  are  to: 

(1)  Establish  a  framework  and 
procedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  concerns  and 
that  results  contribute  to  improve 
management  of  the  Sanctuary; 

(2)  Incorporate  research  results  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public; 

(3)  Focus  and  coordinate  data 
collection  efforts  on  the  physical, 
chemical,  geological  and  biological 
oceanography  of  the  Sanctuary; 

(4)  Encourage  studies  that  integrate 
research  from  the  variety  of  coastal 
habitats  with  nearshore  and  open  ocean 
processes; 

(5)  Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur  due  to  natural  and  human 
processes: 

(6)  Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  and 

(7)  Encourage  information  exchange 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management. 
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Education  Program 

The  goal  for  the  education  program  is 
to  improve  public  awareness  and 
understanding  of  the  significance  of  the 
Sanctuary  resources  and  qualities  to 
foster  a  heightened  sense  of  stewardship 
for  Sanctuary  resources  and  qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to: 

(1)  Provide  the  public  with 
information  on  the  Sanctuary  and  its 
goals  and  objectives,  with  an  emphasis 
on  the  need  to  use  Sanctuary  resources 
and  qualities  wisely  to  ensure  their 
long-term  viability; 

(2)  Broaden  support  for  the  Sanctuary 
management  by  offering  programs 
suited  to  visitors  with  a  range  of  diverse 
interests; 

(3)  Foster  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  education  programs, 
collaboration  with  Sanctuary 
management  staff  in  extension  and 
outreach  programs,  and  participation  in 
other  volunteer  programs;  and 

(4)  Collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

Visitor  Use 

The  Sanctuary  goal  for  visitor 
management  is  to  facilitate,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  public  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to; 

(1)  Provide  relevant  information  about 
Sanctuary  regulations,  use  policies  and 
standards; 

(2)  Collaborate  with  public  and 
private  organizations  in  promoting 
compatible  uses  of  the  Sanctuary; 

(3)  Encourage  the  public  who  use  the 
Sanctuary  to  respect  sensitive  Sanctuary 
resources  and  qualities;  and 

(4)  Monitor  and  assess  the  levels  of 
use  to  identily  and  control  potential 
degradation  of  resources  and  qualities 
and  minimize  potential  user  conflicts. 

The  Sanctuary  headquarters  will  be 
located  in  Port  Angeles,  WA  with  an 
initial  satellite  office  near  Forks,  WA. 

IV.  Summary  of  Regulations 

The  regulations  set  forth  the  boundary 
of  the  Sanctuary;  prohibit  a  relatively 
narrow  range  of  activities;  set  forth 
procedures  for  applying  for  national 
marine  sanctuary  permits  to  conduct 
prohibited  activities;  set  forth 
certification  procedures  for  existing 
leases,  licenses,  permits,  other 
authorizations  or  rights  authorizing  the 


conduct  of  a  prohibited  activity;  set 
forth  notification  and  review  procedures 
for  applications  for  licenses,  permits,  or 
other  authorizations  to  conduct  a 
prohibited  activity;  set  forth  the 
maximum  per-day  penalties  for 
violating  Sanctuary  regulations;  and  set 
forth  procedures  for  administrative 
appeals. 

The  regulations  are  codified  in  part 
925  of  title  15,  Code  of  Federal 
Regulations. 

Section  925.1  sets  forth  as  the  purpose 
of  the  regulations  to  implement  the 
designation  of  the  Olympic  Coast 
National  Marine  Sanctuary  by  regulating 
activities  affecting  the  Sanctuary 
consistent  with  the  terms  of  that 
designation  in  order  to  protect  and 
manage  the  conservation,  ecological, 
recreational,  research,  educational, 
historical  and  aesthetic  resources  and 
qualities  of  the  area. 

Section  925.2  and  Appendix  A 
following  §  925.12  set  forth  the 
boundary  of  the  Sanctuary. 

Section  925.3  defines  various  terms 
used  in  the  regulations.  Other  terms 
appearing  in  the  regulations  are  defined 
at  15  CFR  922.2  and/or  in  the  MPRSA. 

Section  925.4  allows  all  activities 
except  those  prohibited  by  §  925.5  to  be 
undertaken  subject  to  the  requirements 
of  any  emergency  regulation 
promulgated  pursuant  to  §  925.6,  subject 
to  all  prohibitions,  restrictions  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction,  and 
subject  to  the  liability  established  by 
Section  312  of  the  Act. 

Section  925.5  prohibits  a  variety  of 
activities  and  thus  makes  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted.  However,  any  of 
the  prohibited  activities  except  for: 

(1)  The  exploration  for,  development 
or  production  of  oil,  gas  or  minerals  in 
the  Sanctuary; 

(2)  The  discharge  of  primary-treated 
sewage  within  the  Sanctuary  (except 
pursuant  to  certification  under  §  925.10, 
of  a  valid  authorization  in  existence  on 
the  effective  date  of  Sanctuary 
designation  and  issued  by  other 
authorities  of  competent  jurisdiction); 

(3)  The  dispo.sal  of  dredged  material 
within  the  Sanctuary  other  than  in 
connection  with  beach  nourishment 
projects  related  to  harbor  maintenance 
activities;  and 

(4)  Bombing  activities  within  the 
Sanctuary  could  be  conducted  lawfully 
if: 

(1)  The  activity  is  necessary  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment  (not 
applicable  to  the  prohibitions  against 
takings  and  interference  w'ith  law 
enforcement);  necessary  for  valid  law 


enforcement  purposes;  authorized  by  a 
National  Marine  Sanctuary  permit 
issued  under  §925.9  (not  applicable  to 
the  prohibition  against  interference  with 
law  enforcement);  or  authorized  by  a 
Special  Use  Permit  issued  under  Section 
310  of  the  Act  (not  applicable  to  the 
prohibition  against  interference  with 
law  enforcement); 

(2)  With  regard  to  Department  of 
Defense  activities:  (A)  the  activity  is  an 
existing  military  activity  including  hull 
integrity  tests  and  other  deep  water 
tests;  live  firing  of  guns,  missiles, 
torpedoes,  and  chaff;  activities 
associated  with  the  Quinault  Range 
including  the  in-water  testing  of  non¬ 
explosive  torpedoes;  and  anti-submarine 
warfare  operations,  or  (B)  the  activity  is 
a  new  activity  and  exempted  by  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  after  consultation  between  the 
Director  or  designee  and  the  Department 
of  Defense.  The  regulations  require  that 
the  Department  of  Defense  carry  out  its 
activities  in  a  manner  that  avoids  to  the 
maximum  extent  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities  and  that  it,  in  the  event  of 
threatened  or  actual  destruction  of,  loss 
of,  or  injury  to  a  Sanctuary  resource  or 
quality  resulting  from  an  untoward 
incident,  including  but  not  limited  to 
spills  and  groundings,  caused  by  it, 
promptly  coordinate  with  the  Director 
or  designee  for  the  purpose  of  taking 
appropriate  actions  to  respond  to  and 
mitigate  the  harm  and,  if  possible, 
restore  or  replace"  the  Sanctuary 
resource  or  quality.  The  final  regulation 
regarding  Department  of  Defense 
activities  differs  ft’om  the  proposed 
regulation  principally  by  prohibiting  all 
bombing  activities  within  the  Sanctuary; 

(3)  The  activity  is  authorized  by  a 
certification  by  the  Director  of  the  Office 
of  Ocean  and  Coastal  Resource 
Management  or  designee  under  §  924.10 
of  a  valid  lease,  permit,  license  or  other 
authorization  issued  by  any  Federal, 
State  or  local  authority  of  competent 
jurisdiction  and  in  existence  on  (or 
conducted  pursuant  to  any  valid  right  of 
subsistence  use  or  access  in  existence 
on)  the  effective  date  of  this  designation, 
subject  to  complying  with  any  terms 
and  conditions  imposed  by  the  Director 
or  designee  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated, 
except  that  treaty  rights  of  a  Federally 
recognized  Indian  tribe  may  be 
exercised  by  the  tribe  without 
certification  by  the  Director  or  designee; 

(4)  The  activity  is  authorized  by  a 
valid  lease,  permit,  license,  or  other 
authorization  issued  by  any  Federal, 
State  or  local  authority  of  competent 
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jurisdicticm  after  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  or 
designee  was  notified  of  the  application 
in  accordance  with  the  requirements  of 
§  925.11,  the  applicant  complies  with 
the  requirements  of  §  925.11,  the 
EHrector  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities. 

The  first  activity  prohibited  is 
exploring  for,  developing  or  producing 
oil,  gas  or  minerals  within  the 
Sanctuary.  With  regard  to  oil  and  gas, 
this  regulation  implements  the 
requirements  of  Section  2207  of  the 
Oceans  Act  of  1992  which  pitAibits  “oil 
or  gas  leasing  or  pre-leasing  activity 
[from  being]  conducted  widiin  the  area 
designated  as  the  Olympic  Coast 
National  Marine  Sanctuary  *  •  The 
resources  and  qualities  of  the  coastal 
and  offshore  waters  of  the  Olympic 
Peninsula,  particularly  the  sea  birds  and 
pinnipeds  that  use  the  haul-out  sites, 
kelp  forests  and  rocks  along  the 
Olympic  Coast,  and  the  high  water 
quality  of  the  area,  are  especially 
vulnerable  to  oil  and  gas  activities  in  the 
area.  A  prohibition  on  oil  and  gas 
exploraticm,  development  and 
production  activities  within  the 
Sanctuary  boundary  partially  protects 
Sanctuary  resomrces  and  qualities  from 
oil  and  gas  activities.  Only  partial 
protection  will  be  provide  due  to  the 
remaining  threat  from  oil  and  gas-from 
vessel  traffic  transiting  through  and  near 
the  Sanctuary,  particularly  oil  tankers 
not  operating  in  accordance  with  the 
voluntary  agreement  of  the  Western 
States  Petroleum  Association  to  remain 
50  nautical  miles  from  shore.  A 
prohibition  on  mineral  activities  within 
the  Sanctuary  is  consistent  with  the 
prohibition  on  alteration  of  or 
construction  on  the  seabed  as  discussed 
below.  “Mineral”  is  defined  to  mean 
clay,  stone,  sand,  gravel,  metalliferous 
ore.  nonmetalliforous  ore,  or  any  other 
solid  material  or  other  solid  matter  of 
commercial  vahte.  The  prohibition  on 
oil.  gas  and  mineral  activities 
additionally  will  prevent  the  negative 
effects  of  physical  and  possible 
chemical  disturbances  associated  with 
extraction  activities.  8.g..  destruction  of 
benthic  biota;  resuspension  of  fine 
sediments;  interference  with  filtering, 
feeding  and  respiratory  functions  of 
marine  organisms;  loss  of  food  sources 


and  habitats;  and  lowered 
photosynthesis  and  oxygen  levels. 

The  second  activity  prohibited  is 
depositing  or  discharging  fiom  within 
the  boundary  of  the  ^actuary  any 
material  or  other  matter  except: 

(1)  Fish,  fi^  parts,  chumming 
materials  or  bait  used  in  or  resuhing 
from  traditional  fishing  operations  in 
the  Sanctuary; 

(2)  Biodegradable  effluent  incidmital 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  Secticm  312  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (FWPCA),  33  U.SX:.  1322  et 
sea.-, 

(3)  Water  generated  by  routine  vessel 
operaticms  (e.g..  cooling  water,  deck 
wash  down  a^  graywater  as  defined  by 
Section  312  of  the  FWPCA)  exclirding 
oily-wastes  from  bilge  pumping; 

(4)  Engine  exhaust;  and 

(5)  Dredge  spoil  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities. 

This  prohibition  is  necessary  to 
protect  Sanctuary  resources  a^ 
qualities  from  the  effects  of  pollutants 
deposited  or  discharged  into  the 
Sanctuary. 

After  expiration  of  current  permits, 
discharges  from  municipal  treatment 
plants  will  be  subject  to  the  review 
process  of -§925.11.  At  a  minimum, 
secondary  treatment  will  be  required. 
Depending  on  the  risk  to  Sanctuary 
resources  and  qualities,  greater 
treatment  may  be  requir^.  The  intent  of 
this  prohibition  is  to  protect  Sanctuary 
resources  aiul  qualities  from  the  effects 
of  land  and  sea  originating  pollutants. 

The  third  activity  prohimted  is 
depositing  or  discharging,  friun  beyond 
the  boundary  of  the  ^nctuary,  any 
material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
except  for  the  five  exclusions  discuss^ 
above  for  the  second  prohibited  activity. 

The  fourth  activity  prohibited  is 
moving,  removing  or  inking  or 
attempting  to  move,  remove  or  injure  a 
Sanctuary  historical  resource.  Historical 
resources  in  the  marine  environment  are 
fragile,  finite  and  non-renewable.  This 
prohibition  is  designed  to  protect  these 
resources  so  that  they  may  be 
researdwd  and  information  ^x>ut  their 
contents  and  type  made  availcd)le  for  the 
benefit  of  the  public.  This  prohibition 
does  not  apply  to  moving,  removing  or 
injury  resillting  incidentally  from 
traditional  filing  operations. 

Historical  resources  located  within 
the  Sanctuary  that  are  of  significance  to 
an  Indian  tribe(s)  (e.g..  submerged 
Indian  villages)  will  be  manag^  so  as 
to  protect  other  Sanctuary  resources  and 


the  interests  of  the  governing  body  of  an 
Indian  tribe{s)  in  such  historical 
resources.  If  an  Indian  tribe  determines 
that  a  historical  resource  of  tribal 
significance  may  be  researched, 
excavated  or  salvaged,  the  Sanctuary 
manager  may  issue  a  Sanctuary  permit 
if  the  criteria  for  issuance  have  been  met 
(See  §  925.9).  Removal  or  attempted 
removal  of  any  Indian  cultural  resource 
or  artifact  may  only  occur  with  the 
express  written  consent  of  the  governing 
body  of  the  tribe  or  tribes  to  which  such 
resource  or  artifact  pertains. 

The  fifth  activity  prohibited  is  drilling 
into,  dredging  or  otherwise  altering  the 
seabed  of  the  Sanctuary;  or  constructing, 
placing  or  abandoning  any  structure, 
material  or  other  matter  on  the  seabed 
of  the  Sanctuary,  except  if  any  of  the 
above  results  incidentally  from:  fl) 
Anchoring  vessels;  (2)  traditional 
fishing  operations;  t3)  installation  of 
navigation  aids;  (4)  harbor  maintenance 
in  the  areas  necessarily  associated  with 
Federal  Projects  in  existence  on  the 
effective  date  of  Sanctuary  designation, 
including  dredging  of  entrance  diannels 
and  harbors,  and  repair,  r^xlacementor 
rehabilitation  of  breakwaters  and  jetties; 
(5)  construction,  repair,  replacement, 
enhancement  or  rehabilitation  of  boat 
launches,  docks  or  piers  and  associated 
breakwaters  and  jetties;  or  (6)  beach 
nourishment  projects  related  to  harbor 
maintenance  activities.  Federal  projects 
are  any  water  resources  development 
projects  conducted  by  the  U6.  Army 
Corps  of  Engineers  or  operating  under  a 
permit  or  authorization  issued  by  the 
Corps  of  Engineers  and  authorized  by 
Federal  law. 

The  intent  of  this  prohibition  is  to 
protect  the  resources  and  qualities  of  the 
Sanctuary  from  the  harmful  effects  of 
activities  such  as,  but  not  limited  to. 
archaeological  excavations,  drilling  into 
the  seabed,  strip  mining,  laying  of 
pipelines  and  outfalls,  and  offshore 
commercial  development,  which  may 
disrupt  and/or  destroy  sensitive  marine 
benthic  halutats,  such  as  kelp  beds, 
invertebrate  populations,  fish  habitats 
and  estuaries. 

The  sixth  activity  prohibited  is  taking 
marine  mammals,  sea  turtles  or  seabirds 
in  or  above  the  Sanctuary,  except  as 
authorized  by  NMFS  or  USFWS  urvder 
the  authority  of  the  Marine  Mammal 
Protection  Act,  as  amended,  (VflkifPA), 

16  U.SXL  1361  et  seq.,  the  Endangered 
Species  Act,  as  amended,  (ESA),  16 
U.S.C.  1'531  et  seq.,  aivd  the  M^atory 
Bird  Treaty  Act,  as  amended,  (MBTA), 
16  U.S.C.  703  et  seq..  or  pursuant  to  a 
treaty  with  an  Indian  tribe  to  which  the 
United  States  is  a  party,  provided  that 
the  treaty  right  is  exercis^  in 
accordance  with  the  MMPA,  ESA  and 
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MBTA,  to  the  extent  that  they  apply. 

The  term  “taking”  includes  all  forms  of 
harassment.  The  MMPA,  ESA  and 
MBTA  prohibit  the  taking  of  species 
protected  under  those  acts.  The 
prohibition  overlaps  with  the  MMPA, 
ESA  and  MBTA  but  also  extends 
protection  for  Sanctuary  resources  on  an 
environmentally  holistic  basis  and 
provides  a  greater  deterrent  with  civil 
penalties  of  up  to  $100,000  per  taking. 
The  prohibition  covers  all  marine 
mammals,  sea  turtles  and  seabirds  in  or 
above  the  Sanctuary.  The  prohibition 
recognizes  existing  treaty  rights  to  hunt 
marine  mammals,  sea  turtles  and 
seabirds  to  the  extent  that  the  treaty 
rights  have  not  been  abrogated  by 
provisions  of  the  MMPA,  ESA  or  MBTA. 

The  seventh  activity  prohibited  is 
flying  motorized  aircraft  at  less  than 
2,000  feet  (610m)  both  above  the 
Sanctuary  within  one  nautical  mile  of 
the  Flattery  Rocks,  Quillayute  Needles 
or  Copalis  National  Wildlife  Refuge,  or 
within  one  nautical  mile  seaward  of  the 
coastal  boundary  of  the  Sanctuary, 
except  as  necessary  for  valid  law 
enforcement  purposes,  for  activities 
related  to  tribal  timber  operations 
conducted  on  reservation  lands,  or  to 
transport  persons  or  supplies  to  or  fi’om 
reservation  lands  as  authorized  by  a 
governing  body  of  an  Indian  tribe.  This 
prohibition  is  designed  to  limit 
potential  noise  impacts,  particularly 
those  that  might  startle  hauled-out  seals 
and  sea  lions,  and  colonial  seabirds 
along  the  shoreline  margins  of  the 
Sanctuary. 

Both  the  eighth  and  ninth 
prohibitions  serve  to  facilitate 
enforcement  actions  for  violations  of 
Sanctuary  regulations.  The  eighth 
prohibition  is  the  possession  within  the 
Sanctuary  of  any  historical  resource  or 
marine  mammal,  sea  turtle  or  seabird, 
regardless  of  where  the  resource  was 
taken,  except  in  compliance  with  the 
MMPA,  ESA  and  MBTA  and  the  ninth 
prohibition  is  interfering  with, 
obstructing,  delaying  or  preventing 
investigations,  searches,  seizures  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the  Act 
or  any  regulation  or  permit  issued  under 
the  Act. 

Section  925.6  authorizes  the 
regulation,  including  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injury. 

Section  925.7  sets  for  tne  maximum 
statutory  civil  penalty  for  violating  a 
regulation — $100,000.  Each  day  of  a 
continuing  violation  constitutes  a 


separate  violation.  Section  925.8  repeats 
the  provision  in  section  312  of  the  Act 
that  any  person  who  destroys,  causes 
the  loss  of,  or  injures  any  sanctuary 
resource  is  liable  to  the  United  States  for 
response  costs  and  damages  resulting 
firom  such  destruction,  loss  or  injury, 
and  any  vessel  used  to  destroy,  cause 
the  loss  of,  or  injure  any  sanctuary 
resource  is  liable  in  rem  to  the  United 
States  for  response  costs  and  damages 
resulting  from  such  destruction,  loss  or 
injury.  The  purpose  of  these  sections  is 
to  draw  the  public’s  attention  to  the 
liability  for  violating  a  Sanctuary 
reflation  or  the  Act. 

Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  in 
15  CFR  part  904. 

Section  925.9  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  permit  to  conduct  a 
prohibited  activity  and  the  criteria 
governing  the  issuance,  denial, 
amendment,  suspension  and  revocation 
of  such  permits.  A  permit  may  be 
granted  by  the  Director  of  the  Office  for 
Ocean  and  Coastal  Resource 
Management  or  designee  if  he  or  she 
finds  that  the  activity  will  not 
substantially  injure  Sanctuary  resources 
and  qualities  and  will:  Further  research 
related  to  Sanctuary  resources:  further 
the  educational,  natural  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or  near 
the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty;  assist  in 
the  management  of  the  Sanctuary; 
further  salvage  or  recovery  operations  in 
connection  with  an  abandoned 
shipwreck  in  the  Sanctuary  title  to 
which  is  held  by  the  State  of 
Washington;  or  promote  the  welfare  of 
any  Indian  tribe.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
may  consider  such  factors  as  the 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity,  the  duration  of  the 
activity  and  the  duration  of  its  effects, 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity,  the 
extent  to  which  the  conduct  of  the 
activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities,  the 
cumulative  effects  of  the  activity,  the 
end  value  of  the  activity,  and  the 
impacts  of  the  activity  on  adjacent 
Indian  tribes.  In  addition,  the  Director 
or  designee  is  authorized  to  consider 
any  other  factors  she  or  he  deems 
appropriate. 


Section  925.10  sets  forth  procedures 
for  requesting  certification  of  leases, 
licenses,  permits,  other  authorizations, 
or  rights  in  existence  on  the  date  of 
Sanctuary  designation  authorizing  the 
conduct  of  an  activity  prohibited  under 
paragraphs  (a)(2)-{8)  of  §  925.5. 

Pursuant  to  paragraph  (f)  of  §  925.5,  the 
prohibitions  in  paragraphs  (a)(2)-(8)  of 
§  925.5  do  not  apply  to  any  activity 
authorized  by  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  the  requirements  of 
§925.10  (e.g.,  notifies  the  Director  or 
designee  of  the  existence  of,  requests 
certification  of,  and  provides  requested 
information  regarding  such 
authorization  or  right)  and  complies 
with  any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed  as  a  condition  of  certification 
by  the  Director  or  designee  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

Section  925.10  allows  the  holder  90 
days  ft’om  the  effective  date  of 
Sanctuary  designation  to  request 
certification.  The  holder  is  allowed  to 
conduct  the  activity  without  being  in 
violation  of  the  prohibitions  in 
paragraphs  (a){2)-(8)  of  §  925.5  with 
regard  to  which  the  holder  is  requesting 
certification  pending  final  agency  action 
on  his  or  her  certification  request, 
provided  the  holder  has  complied  with 
all  requirements  of  §925.10. 

Section  925.10  also  allows  the 
Director  or  designee  to  request 
additional  information  from  the  holder 
and  to  seek  the  views  of  other  persons. 

As  a  condition  of  certification,  the 
Director  or  designee  will  impose  such 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  other 
authorization  or  right  as  she  or  he 
deems  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated.  This  is  consistent  with  the 
Secretary’s  authority  under  section 
304(c)(2)  of  the  Act.  The  holder  may 
appeal  any  action  conditioning, 
amending,  suspending  or  revoking  any 
certification  in  accordance  with  the 
procedures  set  forth  in  §  925.12. 

Any  amendment,  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit,  license,  other  authorization  or 
right  is  subject  to  the  provisions  of 
§925.11. 
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Section  925.11  states  that  consistent 
with  paragraph  (g)  of  §  925.5,  the 
prohibitions  of  paragraphs  (a){2)-(8)  of 
§  925.5  do  not  apply  to  any  activity 
authorized  by  any  valid  lease,  permit, 
license,  or  other  authorization  issued 
after  the  effective  date  of  Sanctuary 
designation  by  any  Federal,  State  or 
local  authority  of  competent 
jurisdiction,  provided  that  the  applicant 
notifies  the  Director  or  designee  of  the 
application  for  such  authorization 
within  15  days  of  the  date  of  filing  of 
the  application  or  of  the  effective  date 
of  Sanctuary  designation,  whichever  is 
later,  that  the  applicant  is  in  compliance 
with  the  other  provisions  of  §  925.11, 
that  the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  that  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities.  Where  the  applicant  is  the 
governing  body  of  an  Indian  tribe,  the 
Director  shall  consider  and  protect  the 
interests  of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  the  U.S. 
trust  responsibility  to  the  affected  tribes. 

Section  925.11  allows  the  Director  or 
designee  to  request  additional 
information  from  the  applicant  and  to 
seek  the  views  of  other  persons. 

An  application  for  an  amendment  to, 
an  extension  of,  or  a  renewal  of  an 
authorization  is  also  subject  to  the 
provisions  of  §  925.11. 

The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §925.12. 

Section  925.12  sets  forth  the 
procedures  for  appealing  to  the 
Assistant  Administrator  or  designee 
actions  of  the  Director  or  designee  with 
respect  to: 

(1)  The  granting,  conditioning, 
amendment,  denial,  suspension  or 
revocation  of  a  National  Marine 
Sanctuary  permit  under  §  925.9  or  a 
Special  Use  permit  under  Section  310  of 
the  Act; 

(2)  The  granting,  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
a  certification  under  §  925.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §925.11. 

Prior  to  conditioning  the  exercise  of 
existing  leases,  permits,  licenses,  other 
authorizations  or  rights  or  conditioning 
or  objecting  to  proposed  authorizations, 
NOAA  intends  to  consult  with  relevant 
issuing  agencies  as  well  as  owners, 
holders  or  applicants. 


NOAA’s  policy  is  to  encourage  best 
available  management  practices  to 
minimize  non-point  source  pollution 
entering  the  Sanctuary  and,  for 
municipal  sewage  discharge,  to  require, 
at  a  minimum,  secondary  treatment  and 
sometimes  tertiary  treatment  or  more, 
depending  on  pr^icted  effects  on 
Sanctuary  resources  and  qualities. 

Section  925.13  has  been  added  which 
requires  the  Director  to  consult  with 
state,  local  and  tribal  governments 
regarding  areas  of  mutual  concern, 
including  Sanctuary  programs, 
permitting  activities,  development  and 
threats  to  Sanctuary  resources.  This 
section  also  requires  the  Director  to 
enter  into  memorandums  of 
understanding  with  such  governments 
when  requested  regarding  such 
consultations. 

V.  Miscellaneous  Rulemaking 
Requirements 

Regulatory  Flexibility  Act 

The  regulations  in  this  notice  allow 
all  activities  to  be  conducted  in  the 
Sanctuary  other  than  a  relativ^  narrow 
range  of  prohibited  activities.  The 
procedures  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  prohibited  activities, 
for  requesting  certifications  for  pre¬ 
existing  leases,  licenses,  permits,  other 
'  authorizations  or  rights  authorizing  the 
conduct  of  a  prohibited  activity  and  for 
notifying  NOAA  of  applications  for 
leases,  licenses,  permits,  approvals  or 
other  authorizations  to  conduct  a 
prohibited  activity  will  all  act  to  lessen 
any  adverse  economic  effect  on  small 
entities.  The  regulations,  in  total,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  when  they  were  proposed 
the  General  Counsel  of  the  Department 
of  Commerce  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  collection  of 
information  requirements  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511).  The 
collection  of  information  requirements 
contained  in  the  rule  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
and  have  been  approved  under  OMB 
Control  No.  0648-0141.  Comments  from 
the  public  on  the  collection  of 
information  requirements  contained  in 
this  rule  are  invited  and  should  be 
addressed  to  the  Office  of  Information 


and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (06480141) 
Washington,  EKD  20503  (Attn:  Desk 
Officer  for  NOAA)  and  to  Richard  A. 
Roberts,  room  724,  6010  Executive 
Boulevard,  Rockville,  MD  20852. 

Executive  Order  12612 

A  Federalism  Assessment  (FA)  was 
prepared  for  the  proposed  designation, 
draft  management  plan  and  proposed 
implementing  regulations.  The  FA 
concluded  that  all  were  fully  consistent 
with  the  principles,  criteria  and 
requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612, 
Federalism  Considerations  in  Policy 
Formulation  and  Implementation  (52  FR 
41685,  Oct.  26, 1987).  Copies  of  the  FA 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  above. 

National  Environmental  Policy  Act 

In  accordance  with  Section  304(a)(2) 
of  the  Act  (16  U.S.C  1434(a)(2))  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(a)),  a  DEIS/MP  was 
prepared  for  the  designation  and 
proposed  regulations.  As  required  by 
Section  304(a)(2)  of  the  Act,  the  DEIS/ 
MP  included  the  resource  assessment 
report  required  by  section  303(b)(3)  of 
the  Act  (16  U.S.C  1433(b)(3)),  maps 
depicting  the  boundary  of  the  area 
proposed  to  be  designated,  and  the 
existing  and  potential  uses  and 
resources  of  the  area.  Copies  of  the 
DEIS/MP  were  made  available  for  public 
review  on  September  20, 1991,  with 
comments  due  on  December  13, 1991. 
Public  hearings  were  held  in  Port 
Angeles,  Seattle,  Olympia,  Aberdeen, 
Seaview  and  Washington,  DC  from 
November  7  to  20, 1991.  All  comments 
were  reviewed  and,  where  appropriate, 
incorporated  into  the  FEIS/MP  and 
these  regulations.  Copies  of  the  FEIS/ 
MP  are  available  upon  request  (see 
address  section). 

Executive  Order  12630 

This  rule  does  not  have  takings 
implications  within  the  meaning  of 
Executive  Order  12630  sufficient  to 
require  preparation  of  a  Takings 
Implications  Assessment  under  that 
order.  It  would  not  appear  to  have  an 
effect  on  private  property  sufficiently 
severe  as  effectively  to  deny 
economically  viable  use  of  any  distinct 
legally  potential  property  interest  to  its 
owner  or  to  have  the  effect  of,  or  result 
in,  a  permanent  or  temporary  physical 
occupation,  invasion  or  deprivation. 
While  the  prohibition  on  the 
exploration,  development  and 
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production  of  oil,  gas  and  minerals  from 
the  Sanctuary  might  have  a  takings 
implication  if  it  abrogated  an  existing 
lease  for  (XS  tracts  within  the 
Sanctuary  or  an  approval  of  an 
exploration  or  development  and 
production  plan,  no  (DCS  leases  have 
been  sold  for  tracts  within  the  Sanctuary 
and  no  exploration  or  production  and 
development  plans  have  been  filed  or 
approved. 

Federal  Domestic  Assistance  Catalog  Number 
11.429 

Marine  Sanctuary  Program 

List  of  Subjects  in  15  CFR  Part  925 

Administrative  practice  and 
procedure.  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources,  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping  . 
requirements.  Research. 

Dated:  May  5, 1994. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  chapter  IX  is  amended  as 
follows: 

Part  925  is  added  to  subchapter  B  to 
read  as  follows: 

PART  925— OLYMPIC  COAST 
NATIONAL  MARINE  SANCTUARY 

Sec. 

925.1  Purpose. 

925.2  Boundary. 

925.3  Definitions. 

925.4  Allowed  activities. 

925.5  Prohibited  activities. 

925.6  Emergency  regulations. 

925.7  Penalties  for  violations  or  regulations. 

925.8  Response  costs  and  damages. 

925.9  National  Marine  Sanctuary  permits — 
application  procedures  and  issuance 
criteria. 

925.10  Certification  of  pre-existing  leases, 
licenses,  permits,  approvals,  other 
authorizations  or  rights  to  conduct  a 
prohibited  activity. 

925.11  Notification  and  review  of 
applications  for  leases,  licenses,  permits, 
approvals  or  other  authorizations  to 
conduct  a  prohibited  activity. 

925.12  Appeals  of  administrative  action. 

925.13  Consultations  with  the  state, 
affected  Indian  tribes  and  other  affected 
local  authorities. 

Appendix  A  to  Part  925 — Olympic  Coast 
National  Marine  Sanctuary  Boundary 
Coordinates 

Authority:  Sections  302,  303,  304,  305, 

306,  307, 310  and  312  of  Title  III  of  the 
Marine  Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended  (16  U.S.C.  1431  et 
seq). 


§  925.1  Purpose. 

The  purpose  of  the  regulations  in  this 
Part  is  to  implement  the  designation  of 
the  Olympic  Coast  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  terms  of  that  designation  in  order  to 
protect  and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  tlie  area. 

§925.2  Boundary. 

(a)  The  Olympic  Coast  National 
Marine  Sanctuary  consists  of  an  area  of 
approximately  2500  square  nautical 
miles  (approximately  8577  sq. 
kilometers)  of  coastal  and  ocean  waters, 
and  the  submerged  lands  thereunder,  off 
the  central  and  northern  coast  of  the 
State  of  Washington. 

(b)  The  Sanctuary  boundary  extends 
from  Koitlah  Point  due  north  to  the 
United  States/Canada  international 
boundary.  The  Sanctuary  boundary  then 
follows  the  U.S./Canada  international 
boundary  seaward  to  the  100  fathom 
isobath.  The  seaward  boundary  of  the 
Sanctuary  approximates  the  100  fathom 
isobath  in  a  southerly  direction  from  the 
U.S./Canada  international  boundary  to  a 
point  due  west  of  the  mouth  of  the 
Copalis  River  cutting  across  the  heads  of 
Nitnat,  Juan  de  Fuca  and  Quinault 
Canyons.  The  coastal  boundary  of  the 
Sanctuary  is  the  mean  higher  high  water 
line  when  adjacent  to  Federally 
managed  lands  cutting  across  the 
mouths  of  all  rivers  and  streams,  except 
where  adjacent  to  Indian  reservations, 
state  and  county  owned  lands;  in  such 
case,  the  coastal  boundary  is  the  mean 
lower  low  water  line.  La  Push  harbor  is 
excluded  from  the  Sanctuary  boundary 
shoreward  of  the  International  Collision 
at  Sea  regulation  (Colreg.)  demarcation 
lines.  The  precise  boundary  of  the 
Sanctuary  is  set  forth  in  appendix  A  to 
this  part. 

§925.3  Definitions. 

(a)  The  following  terms  are  defined 
for  the  purposes  of  this  part: 

Act  means  Title  III  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended  (16  U.S.C.  1431 
et  seq.). 

Administrator  or  Under  Secretary 
means  the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
AdministrationAJnder  Secretary  of 
Commerce  for  Oceans  and  Atmosphere. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 


Management,  National  (Dceanic  and 
Atmospheric  Administration. 

Effective  date  of  Sanctuary 
designation  means  the  date  the 
regulations  implementing  the 
designation  of  the  Sanctuary  (the 
regulations  in  this  part)  become 
effective. 

Federal  project  means  any  water 
resoim:es  development  project 
conducted  by  the  U.S.  Army  Corps  of 
Engineers  or  operating  under  a  permit  or 
authorization  issued  by  the  (Horps  of 
Engineers  and  authorized  by  Federal 
law. 

Historical  resource  means  any 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  structures, 
districts  and  objects  significantly 
associated  with  or  representative  of 
earlier  people,  cultures  and  human 
activities  and  events.  Historical 
resources  include  historical  properties 
as  defined  in  the  National  Historic 
Preservation  Act,  as  amended,  and 
implementing  regulations,  as  amended. 

Indian  reservation  means  a  tract  of 
land  set  aside  by  the  Federal 
(Government  for  use  by  a  Federally 
recognized  American  Indian  tribe  and 
includes,  but  is  not  limited  to,  the 
Makah,  Quileute,  Hoh  and  Quinault 
Reservations. 

Indian  tribe  means  any  American 
Indian  tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 
Interior. 

Injure  means  to  change  adversely, 
either  in  the  short  or  long  term,  a 
chemical,  biological  or  physical 
attribute  of,  or  the  viability  of,  and 
includes,  but  is  not  limited  to,  to  cause 
the  loss  of  or  to  destroy. 

Mineral  means  clay,  stone,  sand, 
gravel,  jgetalliferous  ore,  non- 
metalliferous  ore,  or  any  other  solid 
material  or  other  solid  matter  of 
commercial  value.  - 

Person  means  any  private  individual, 
partnership,  corporation  or  other  entity; 
or  any  officer,  employee,  agent, 
department,  agency  or  instrumentality 
of  the  Federal  Government,  of  any  State 
or  local  unit  of  government,  or  of  any 
foreign  government. 

Sancfua/y  means  the  Olympic  Coast 
National  Marine  Sanctuary. 

Sanctuary  quality  means  any 
particular  and  essential  characteristic  of 
the  Sanctuary,  including,  but  not 
limited  to,  water,  sediment  and  air 
quality. 

Sanctuary  resource  means  any  living 
or  non-living  resource  of  the  Sanctuary 
that  contributes  to  its  conservation, 
recreational,  ecological,  historical, 
research,  educational  or  aesthetic  value, 
including,  but  not  limited  to,  the 
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substratum  of  the  waters  off  the 
Olympic  Peninsula,  bottom  formations, 
marine  plants  and  algae,  invertebrates, 
plankton,  fish,  birds,  turtles,  marine 
mammals  and  historical  resources. 

Take  or  taking  means:  (1)  For  any 
marine  mammal,  sea  turtle  or  seabird 
listed  as  either  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act,  the  term  means  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  conduct; 

(2)  For  any  other  marine  mammal,  sea 
turtle  or  seabird,  to  harass,  hunt, 
capture,  kill,  collect  or  injure,  or  to 
attempt  to  engage  in  any  such  conduct. 

(3)  For  the  purpose  of  both  paragraphs 

(1)  and  (2)  of  this  definition,  the  term 
includes,  but  is  not  limited  to,  collecting 
any  dead  or  injured  marine  mammal, 
sea  turtle  or  seabird,  or  any  part  thereof; 
restraining  or  detaining  any  marine 
mammal,  sea  turtle  or  seabird,  or  any 
part  thereof,  no  matter  how  temporarily; 
tagging  any  sea  turtle,  marine  mammal 
or  seabird;  operating  a  vessel  or  aircraft 
or  doing  any  other  act  that  results  in  the 
disturbing  or  molesting  of  any  marine 
mammal,  sea  turtle  or  seabird. 

Traditional  fishing  means  fishing 
using  a  commercial  or  recreational 
fishing  method  that  has  been  used  in  the 
Sanctuary  before  the  effective  date  of 
Sanctuary  designation,  including  the 
retrieval  of  fishing  gear. 

Treaty  means  a  formal  agreement 
between  the  United  States  Government 
and  an  Indian  tribe. 

Vessel  means  a  watercraft  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  part  are  defined  at  15 
CFR  922.2  and/or  in  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  and  16  U.S.C.  1431  et  seq. 

§  925.4  Allowed  activities. 

All  activities  except  those  prohibited 
by  §  925.5  may  be  undertaken  subject  to 
any  emergency  regulations  promulgated 
pursuant  to  §  925.6,  subject  to  all 
prohibitions,  restrictions,  and 
conditions  validly  imposed  by  any  other 
authority  of  competent  jurisdiction,  and 
subject  to  the  liability  established  by 
section  312  of  the  Act  (see  §  925.8). 

§  925.5  Prohibited  activities. 

(a)  Except  as  specified  in  paragraphs 

(c)  through  (h)  of  this  §  925.5,  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 


(1)  Exploring  for,  developing  or 
producing  oil,  gas  or  minerals  within 
the  Sanctuary. 

(2)  Discharging  or  depositing,  from 
within  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter  except: 

(i)  Fish,  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  traditional  fishing  operations  in 
the  Sanctuary; 

(ii)  Biodegradable  effluent  incidental 
to  vessel  use  and  generated  by  marine 
sanitation  devices  approved  in 
accordance  with  Section  312  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  (FWPCA)  33  U.S.C.  1322  et 
seq.; 

(iii)  Water  generated  by  routine  vessel 
operations  (e.g.,  cooling  water,  deck 
wash  down  and  graywater  as  defined  by 
Section  312  of  the  FWPCA)  excluding 
oily  wastes  from  bilge  pumping; 

(iv)  Engine  exhaust;  or 

(v)  dredge  spoil  in  connection  with 
beach  nourishment  projects  related  to 
harbor  maintenance  activities. 

(3)  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Sanctuary, 
any  material  or  other  matter,  except 
those  listed  in  paragraphs  (a)(2)  (i) 
through  (v)  of  this  §  925.5,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality. 

(4)  Moving,  removing  or  injxiring,  or 
attempting  to  move,  remove  or  injure,  a 
Sanctuary  historical  resource.  This 
prohibition  does  not  apply  to  moving, 
removing  or  injury  resulting 
incidentally  from  traditional  fishing 
operations. 

(5)  Drilling  into,  dredging  or 
otherwise  altering  the  seabed  of  the 
Sanctuary;  or  constructing,  placing  or 
abandoning  any  structure,  material  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels; 

(ii)  Traditional  fishing  operations; 

(iii)  Installation  of  navigation  aids; 

(iv)  Harbor  maintenance  in  the  areas 
necessarily  associated  with  Federal 
projects  in  existence  on  the  effective 
date  of  Sanctuary  designation,  including 
dredging  of  entrance  channels  and 
repair,  replacement  or  rehabilitation  of 
breakwaters  and  jetties; 

(v)  Construction,  repair,  replacement 
or  rehabilitation  of  boat  launches,  docks 
or  piers,  and  associated  breakwaters  and 
jetties;  or 

(vi)  Beach  nourishment  projects 
related  to  harbor  maintenance  activities. 

(6)  Taking  any  marine  mammal,  sea 
turtle  or  seabird  in  or  above  the 
Sanctuary,  except  as  authorized  by  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C  1361  et 
seq.,  the  Endangered  Species  Act,  as 


amended,  (ESA),  16  U.S.C.  1531  et  seq., 
and  the  Migratory  Bird  Treaty  Act,  as 
amended,  (MBTA),  703  et  seq.,  or 
pursuant  to  any  treaty  with  an  Indian  i 
tribe  to  which  the  United  States  is  a 
party,  provided  that  the  treaty  right  is 
exercised  in  accordance  with  the  I 

MMPA,  ESA  and  MBTA,  to  the  extent  ; 
that  they  apply. 

(7)  Flying  motorized  aircraft  at  less 

than  2,000  feet  both  above  the  Sanctuary 
within  one  nautical  mile  of  the  Flattery 
Rocks,  Quillayute  Needles,  or  Copalis 
National  Wildlife  Refuge,  or  within  one 
nautical  mile  seaward  from  the  coastal 
boundary  of  the  Sanctuary,  except  for 
activities  related  to  tribal  timber  ! 

operations  conducted  on  reservation 
lands,  or  to  transport  persons  or 
supplies  to  or  from  reservation  lands  as 
authorized  by  a  governing  body  of  an 
Indian  tribe. 

(8)  Possessing  within  the  Sanctuary 
(regardless  of  where  taken,  moved  or 
removed  from)  any  historical  resource, 
or  any  marine  mammal,  sea  turtle,  or 
seabird  taken  in  violation  of  the  MMPA, 
ESA  or  MBTA,  to  the  extent  that  they 
apply. 

(9)  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
sear^,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act. 

(b)  The  regulations  in  this  part  apply 
to  foreign  persons  and  foreign  vessels  in 
accordance  with  generally  recognized 
principles  of  international  law,  and  in 
accordance  with  treaties,  conventions 
and  other  international  agreements  to 
which  the  United  States  is  a  party. 

(c)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (5),  (7)  and  (8)  of  this  §  925.5 
do  not  apply  to  activities  necessary  to 
respond  to  emergencies  threatening  life, 
property  or  the  environment. 

(d)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (5),  (7)  and  (8)  of  this  §  925.5 
do  not  apply  to  activities  necessary  for 
valid  law  enforcement  purposes. 

(e) (1)  All  Department  of  Defense 
military  activities  shall  be  carried  out  in 
a  manner  that  avoids  to  the  maximum 
extent  practicable  any  adverse  impacts 
on  Sanctuary  resources  and  qualities. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  §  925.5,  the  prohibitions  in 
paragraphs  (a)  (2)  through  (8)  of  this 

§  925.5  do  not  apply  to  the  following 
military  activities  performed  by  the 
Department  of  Defense  in  W-237A, 
W237-B,  and  Military  Operating  Areas 
Olympic  A  and  B  in  the  Sanctuaiy: 

(i)  Hull  integrity  tests  and  other  deep 
water  tests; 

(ii)  Live  firing  of  guns,  missiles, 
torpedoes,  and  chaff; 
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(iii)  Activities  associated  with  the 
Quinault  Range  including  the  in-water 
testing  of  non-explosive  torpedoes;  and 

(iv)  Anti-submarine  warfare 
operations. 

New  activities  may  be  exempted  from 
the  prohibitions  in  paragraphs  (a)(2) 
through  (8)  of  this  §  945.5  by  the 
Director  or  designee  after  consultation 
between  the  Director  or  designee  and 
the  Department  of  Defense.  If  it  is 
determined  that  an  activity  may  be 
carried  out,  such  activity  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practicable  any 
adverse  impact  on  Sanctuary  resources 
and  qualities.  Civil  engineering  and 
other  civil  works  projects  conducted  by 
the  U.S.  Army  Corps  of  Engineers  are 
excluded  from  the  scope  of  this 
paragraph  (e)(1). 

(2)  The  Department  of  Defense  is 
prohibited  from  conducting  bombing 
activities  within  the  Sanctuary. 

(3)  In  the  event  of  threaten^  or  actual 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  Department  of  Defense  shall 
promptly  coordinate  with  the  Director 
or  designee  for  the  purpose  of  taking 
appropriate  actions  to  respond  to  and 
mitigate  the  harm  and,  if  possible, 
restore  or  replace  the  Sanctuary 
resource  or  quality. 

(f)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (8)  of  this  section  do  not 
apply  to  any  activity  executed  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of  a  National 
Marine  Sanctuary  permit  issued 
pursuant  to  §  925.9  or  a  Special  Use 
permit  issued  pursuant  to  Section  310  of 
the  Act. 

(g) (1)  The  prohibitions  in  paragraphs 

(a)  (2)  through  (8)  of  this  §  925.5  do  not 
apply  to  any  activity  authorized  by  a 
valid  lease,  permit,  license,  approval  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  any  Federal,  State  or  local 
authority  of  competent  jurisdiction,  or 
by  any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 
of  Sanctuary  designation,  provided  that 
the  holder  of  such  authorization  or  right 
complies  with  §  925.10  and  with  any 
terms  and  conditions  on  the  exercise  of 
such  lease,  permit,  license,  other 
authorization  or  right  imposed  by  the 
Director  or  designee  as  a  condition  of 
certification  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(2)  Members  of  a  federally  recognized 
Indian  tribe  may  exercise  aboriginal  and 


treaty-secured  rights,  subject  to  the 
requirements  of  other  applicable  law, 
without  regard  to  the  requirements  of 
this  Part.  The  Director  may  consult  with 
the  governing  body  of  a  Tribe  regarding 
ways  the  Tribe  may  exercise  such  rights 
consistent  with  the  purposes  of  the 
Sanctuary. 

(h)  The  prohibitions  in  paragraphs  (a) 
(2)  through  (8)  of  §  925.5  do  not  apply 
to  any  activity  authorized  by  any  lease, 
permit,  license,  or  other  authorization 
issued  after  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  provided  that 
the  applicant  complies  with  §  925.11, 
the  Director  or  designee  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  issuance  of 
the  authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  or  designee  deems 
necessary  to  protect  Sanctuary  resources 
and  qualities.  Amendments,  renewals 
and  extensions  of  authorizations  in 
existence  on  the  effective  date  of 
designation  constitute  authorizations 
issued  after  the  effective  date. 

(i)  Notwithstanding  paragraphs  (f)  and 
(h)  of  this  §  925.5,  in  no  event  may  the 
Director  or  designee  issue  a  National 
Marine  Sanctuary  permit  under  §  925.9 
or  a  Special  Use  permit  under  section 
310  of  the  Act  authorizing,  or  otherwise 
approve:  The  exploration  for, 
development  or  production  of  oil,  gas  or 
minerals  within  the  Sanctuary;  the 
discharge  of  primary-treated  sewage 
within  the  Sanctuary  (except  by 
certification,  pursuant  to  §  925.10,  of 
valid  authorizations  in  existence  on  the 
effective  date  of  Sanctuary  designation 
and  issued  by  other  authorities  of 
competent  jurisdiction);  the  disposal  of 
dredged  material  within  the  Sanctuary 
other  than  in  connection  with  beach 
nourishment  projects  related  to  harbor 
maintenance  activities:  or  bombing 
activities  within  the  Sanctuary.  Any 
purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  Sanctuary  designation  for  any  of 
these  activities  within  the  Sanctuary 
shall  be  invalid. 

§  925.6  Emergency  regulations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition. 


§  925.7  Penalties  for  violations  of 
regulations. 

(a)  Each  violation  of  the  Act,  any 
regulation  in  this  Part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $100,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcement  reasons,  issuance  and 
use  of  written  warnings,  and  release  or 
forfeiture  of  seized  property  appear  in 
15  CFR  part  904. 

§  925.8  Response  costs  and  damages. 

Under  section  312  of  the  Act,  any 
person  who  destroys,  causes  the  loss  of, 
or  injures  any  Sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs  and  damages  resulting  from  such 
destruction,  loss  or  injury,  and  any 
vessel  used  to  destroy,  cause  the  loss  of, 
or  injure  any  Sanctuary  resource  is 
liable  in  rem  to  the  United  States  for 
response  costs  and  damages  resulting 
from  such  destruction,  loss  or  injury. 

§  925.9  National  Marine  Sanctuary 
permits — application  procedures  and 
issuance  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  paragraphs  (a)  (2)  through 
(8)  of  §  925.5  if  conducted  in  accordance 
with  the  scope,  purpose,  terms  and 
conditions  of  a  permit  issued  under  this 
§925.9. 

(b)  Applications  for  such  permits 
should  be  addressed  to  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management:  Attn; 

Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  Building  4,  Silver  Spring,  MD 
20910.  An  application  must  include  a 
detailed  description  of  the  proposed 
activity  including  a  timetable  for 
completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed.  The  qualifications  and 
experience  of  all  personnel  must  be  set 
forth  in  the  application.  The  application 
must  set  forth  the  potential  effects  of  the 
activity  on  Sanctuary  resources  and 
qualities.  Copies  of  all  other  required 
licenses,  permits,  approvals  or  other 
authorizations  must  be  attached. 

(c)  Upon  receipt  of  an  application,  the 
Director  or  designee  may  request  such 
additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  act  on  the  application  and  may  seek 
the  views  of  any  f>ersons. 
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(d)  The  Director  or  designee,  at  his  or 
her  discretion,  may  issue  a  permit, 
subject  to  such  terms  and  conditions  as 
he  or  she  deems  appropriate,  to  conduct 
an  activity  prohibited  by  jiaragraphs  (a) 

(2)  through  (8)  of  §925.5,  if  the  Director 
or  designee  finds  that  the  activity  will 
not  substantially  injure  Sanctuary 
resources  and  qualities  and  will;  further 
research  related  to  Sanctuary  resources 
and  qualities;  further  the  educational, 
natural  or  historical  resource  value  of 
the  Sanctuary;  further  salvage  or 
recovery  operations  in  or  near  the 
Sanctuary  in  connection  with  a  recent 
air  or  marine  casualty;  assist  in 
managing  the  Sanctuary;  further  salvage 
or  recovery  operations  in  cormection 
with  an  abandoned  shipwreck  in  the 
Sanctuary  title  to  which  is  held  by  the 
State  of  Washington;  or  promote  the 
welfare  of  any  Indian  tribe  adjacent  to 
the  Sanctuary.  In  deciding  whether  to 
issue  a  permit,  the  Director  or  designee 
may  consider  such  factors  as:  the 
professional  qualifications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity;  the  duration  of  the 
activity  and  the  duration  of  its  effects; 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity;  the 
extent  to  which  the  conduct  of  the 
activity  may  diminish  or  enhance 
Sanctuary  resources  and  qualities;  the 
cumulative  effects  of  the  activity;  the 
end  value  of  the  activity;  and  the 
impacts  of  the  activity  on  adjacent 
Indian  tribes.  Where  the  issuance  or 
denial  of  a  permit  is  requested  by  the 
governing  body  of  an  Indian  tribe,  the 
Director  shall  consider  and  protect  the 
interests  of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  his  or  her 
fiduciary  duties  to  the  tribe.  The 
Director  or  designee  may  also  deny  a 
permit  application  pursuant  to  this 
§  925.9,  in  whole  or  in  part,  if  it  is 
determined  that  the  permittee  or 
applicant  has  acted  in  violation  of  the 
terms  or  conditions  of  a  permit  or  of 
these  regulations.  (Procedures  governing 
permit  denials  for  enforcement  reasons 
are  set  forth  in  subpart  D  of  15  CFR  part 
904).  In  addition,  the  Director  or 
designee  may  consider  such  other 
factors  as  he  or  she  deems  appropriate. 

(e)  A  permit  issued  pursuant  to  this 
§  925.9  is  nontransferable. 

(f)  The  Director  or  designee  may 
amend,  suspend  or  revoke  a  permit 
issued  pursuant  to  this  section  for  good 
cause.  Any  such  action  shall  be 
communicated  in  writing  to  the 
permittee  or  applicant  by  certified  mail 
and  shall  set  forth  the  reason(s)  for  the 
action  taken.  Procedures  governing 
permit  sanctions  for  enforcement 


reasons  are  set  forth  in  subpart  D  of  15 
CFR  part  904. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit  or  a  copy 
thereof  be  displayed  on  board  all  vessels 
or  aircraft  used  in  the  conduct  of  the 
activity. 

(h)  The  Director  or  designee  may, 
inter  alia,  make  it  a  condition  of  any 
permit  issued  that  any  data  or 
information  obtained  under  the  permit 
be  made  available  to  the  public. 

(i)  The  Director  or  designee  may,  inter 
alia,  make  it  a  condition  of  any  permit 
issued  that  a  NOAA  official  be  allowed 
to  observe  any  activity  conducted  under 
the  permit  and/or  that  the  permit  holder 
submit  one  or  more  reports  on  the 
status,  progress  or  results  of  any  activity 
authorized  by  the  permit. 

(j)  The  Director  or  designee  shall 
obtain  the  express  written  consent  of  the 
governing  body  of  an  Indian  tribe  prior 
to  issuing  a  permit,  if  the  proposed 
activity  involves  or  affects  resources  of 
cultural  or  historical  significance  to  the 
tribe. 

(k)  Removal,  or  attempted  removal  of 
any  Indian  cultural  resource  or  artifact 
may  only  occur  with  the  express  written 
consent  of  the  governing  body  of  the 
tribe  or  tribes  to  which  such  resource  or 
artifact  pertains,  and  certification  by  the 
Director  that  such  activities  occur  in  a 
manner  that  minimizes  damage  to  the 
biological  and  archeological  resources. 
Prior  to  permitting  entry  onto  a 
significant  cultural  site  designated  by  a 
tribal  governing  body,  the  Director  shall 
acquire  the  express  written  consent  of 
the  governing  body  of  the  tribe  or  tribes 
to  which  such  cultural  site  pertains. 

(l)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
the  permit  in  accordance  with  the 
procedures  set  forth  in  §  925.12. 

§  825.1 0  Certification  of  pre-existing 
leases,  licenses,  permits,  approvais,  other 
authorizations— or  rights  to  conduct  a 
prohibited  activity. 

(a)  The  prohibitions  set  forth  in 
paragraphs  (a)  (2)  through  (8)  of  §  925.5 
do  not  apply  to  any  activity  authorized 
by  a  valid  lease,  permit,  license, 
approval  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  by 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  by  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director  or  designee, 
in  writing,  within  90  days  of  the 
effective  date  of  Sanctuary  designation, 


of  the  existence  of  such  authorization  or 
right  and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the 
other  provisions  of  this  §  925.10;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as 
a  condition  of  certification  by  the 
Director  or  designee  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated. 

(b)  The  holder  of  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
sanctuary  designation  and  issued  by  any 
Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  of  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  authorizing  an 
activity  prohibited  by  paragraphs  (a)  (2) 
through  (8)  of  §  925.5  may  conduct  the 
activity  without  being  in  violation  of 

§  925.5,  pending  final  agency  action  on 
his  or  her  certification  request,  provided 
the  holder  is  in  compliance  with  this 
§925.10. 

(c)  Any  holder  of  a  valid  lease,  permit, 
license,  or  other  authorization  in 
existence  on  the  effective  date  of 
Sanctuary  designation  and  issued  hy 
any  Federal,  State  or  local  authority  of 
competent  jurisdiction,  or  any  holder  of 
a  valid  right  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation,  may  request  the 
Director  or  designee  to  issue  a  finding 
as  to  whether  the  activity  for  which  the 
authorization  has  been  issued,  or  the 
right  given,  is  prohibited  by  (a)  (1) 
through  (8)  of  §  925.5. 

(d)  Requests  for  findings  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management:  Attn: 

Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East- West 
Highway,  Building  4,  Silver  Spring,  MD 
20910.  A  copy  of  the  lease,  permit, 
license,  or  other  authorization  must 
accoi^any  the  request. 

(e)  Tne  Director  or  designee  may 
request  additional  information  from  the 
certification  requester  as  he  or  she 
deems  necessary  to  condition 
appropriately  the  exercise  of  the 
certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  certification 
request. 


\ 
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(f)  The  Director  or  designee  may 
amend  any  certification  made  under  this 
§  925.10  whenever  additional 
information  becomes  available  justifying 
such  an  amendment. 

(g)  The  Director  or  designee  shall 
communicate  any  decision  on  a 
certification  request  or  any  action  taken 
with  respect  to  any  certification  made 
under  this  §  925.10,  in  writing,  to  both 
the  holder  of  the  certified  lease,  permit, 
license,  approval,  other  authorization  or 
right,  and  the  issuing  agency,  and  shall 
set  forth  the  reason(s)  for  the  decision  or 
action  taken. 

(h)  Any  time  limit  prescribed  in  or 
established  under  this  §  925.10  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
§925.12. 

(j)  Any  amendment,  renewal  or 
extension  not  in  existence  on  the 
effective  date  of  Sanctuary  designation 
of  permit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisions  of  §  925.11. 

§  925.1 1  Notification  and  review  of 
applications  for  leases,  licenses,  permits,  or 
other  authorizations  to  conduct  a  prohibited 
activity.  * 

(a)  The  prohibitions  set  forth  in 
paragraphs  (a)  (2)  through  (8)  of  §  925.5 
do  not  apply  to  any  activity  authorized 
by  any  valid  lease,  permit,  license,  or 
other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation 
by  any  Federal,  State  or  local  authority 
of  competent  jurisdiction,  provided  that: 

(1)  The  applicant  notifies  the  Director 
or  designee,  in  writing,  of  the 
application  for  such  authorization  (and 
of  any  application  for  an  amendment, 
renewal  or  extension  of  such 
authorization)  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later; 

(2)  The  applicant  complies  with  the 
other  provisions  of  this  §  925.11; 

(3)  The  Director  or  designee  notifies 
the  applicant  and  authorizing  agency 
that  he  or  she  does  not  object  to 
issuance  of  the  authorization  (or 
amendment,  renewal  or  extension);  and 

(4)  The  applicant  complies  with  any 
terms  and  conditions  the  Director  or 
designee  deems  necessary  to  protect 
Sanctuary  resources  and  qualities. 

(b)  Any  potential  applicant  for  a  lease, 
permit,  license  or  other  authorization 
from  any  Federal,  State  or  local 
authority  (or  for  an  amendment,  renewal 
or  extension  of  such  authorization)  may 
request  the  Director  or  designee  to  issue 


a  finding  as  to  whether  the  activity  for 
which  an  application  is  intended  to  be 
made  is  prohibited  by  paragraphs  (a)  (2) 
through  (8)  of  §  925.5. 

(c)  Notifications  of  filings  of 
applications  and  requests  for  findings 
should  be  addressed  to  the  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management;  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  Building  4,  Silver 
Spring,  MD  20910.  A  copy  of  the 
application  must  accompany  the 
notification. 

(d)  The  Director  or  designee  may 
request  additional  information  from  the 
applicant  as  he  or  she  deems  necessary 
to  determine  whether  to  object  to 
issuance  of  such  lease,  license,  permit, 
or  other  authorization  (or  to  issuance  of 
an  amendment,  extension  or  renewal  of 
such  authorization),  or  what  terms  and 
conditions  are  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
information  requested  must  be  received 
by  the  Director  or  designee  within  45 
days  of  the  postmark  date  of  the  request. 
The  Director  or  designee  may  seek  the 
views  of  any  persons  on  the  application. 

(e)  The  Director  or  designee  shall 
notify,  in  writing,  the  agency  to  which 
application  has  been  made  of  his  or  her 
review  of  the  application  and  possible 
objection  to  issuance.  After  review  of 
the  application  and  information 
received  with  respect  thereto,  the 
Director  or  designee  shall  notify  both 
the  agency  and  applicant,  in  writing, 
whether  he  or  she  has  an  objection  to 
issuance  and  what  terms  and  conditions 
he  or  she  deems  necessary  to  protect 
Sanctuary  resources  and  qualities.  The 
Director  or  designee  shall  state  the 
reason(s)  for  any  objection  or  the 
reason(s)  that  any  terms  and  conditions 
are  deemed  necessary  to  protect 
Sanctuary  resources  and  qualities. 
Where  the  applicant  is  the  governing 
body  of  an  Indian  tribe,  the  Director 
shall  consider  and  protect  the  interests 
of  the  tribe  to  the  fullest  extent 
practicable  in  keeping  with  the 
purposes  of  the  Sanctuary  and  the 
United  States’  trust  responsibility  to  the 
affected  tribes. 

(f)  The  Director  or  designee  may 
amend  the  terms  and  conditions 
deemed  necessary  to  protect  Sanctuary 
resources  and  qualities  whenever 
additional  information  becomes 
available  justifying  such  an  amendment. 

(g)  Any  time  limit  prescribed  in  or 
established  under  this  section  may  be 
extended  by  the  Director  or  designee  for 
good  cause. 


(h)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  or  designee  to 
the  Assistant  Administrator  or  designee 
in  accordance  with  the  procedures  set 
forth  in  §925.12. 

§  925.1 2  Appeals  of  administrative  action. 

(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  (see  subpart  D  of 
15  CFR  part  904  for  applicable 
procedures),  an  applicant  for,  or  a 
holder  of,  a  §  925.9  National  Marine 
Sanctuary  permit,  an  applicant  for,  or  a 
holder  of,  a  section  310  of  the  Act 
Special  Use  permit,  a  §  925.10 
certification  requester  or  a  §  925.11 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Administrator  or 
designee: 

(1)  The  grant,  denial,  conditioning, 
amendment,  suspension  or  revocation 
by  the  Director  or  designee  of  a  National 
Marine  Sanctuary  or  Special  Use  permit: 

(2)  The  conditioning,  amendment, 
suspension  or  revocation  of  a 
.certification  under  §925.10;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  §925.11. 

(b)  An  appeal  under  paragraph  (a)  of 
this  §  925.12  must  be  in  writing,  state 
the  action(s)  by  the  Director  or  designee 
appealed  and  the  reason(s)  for  the 
appeal,  and  be  received  within  30  days 
of  receipt  of  notice  of  the  action  by  the 
Director  or  designee.  Appeals  should  be 
addressed  to  the  Assistant 
Administrator,  Office  of  Ocean  and 
Coastal  Resource  Management,  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  Building  4,  Silver  Spring,  MD 
20910. 

(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  §  925.10  who  are  in 
compliance  with  such  section  may 
continue  to  conduct  their  activities 
without  being  in  violation  of  the 
prohibitions  in  paragraphs  (a)  (2) 
through  (8)  of  §  925.5  with  regard  to 
which  they  are  requesting  certification. 
All  other  appellants  may  not  conduct 
their  activities  without  being  subject  to 
the  prohibitions  in  paragraphs  (a)  (1) 
through  (9)  of  §  925.5. 

(d)  The  Assistant  Administrator  or 
designee  may  request  the  appellant  to 
submit  such  information  as  the 
Assistant  Administrator  or  designee 
deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  information 
requested  must  be  received  by  the 
Assistant  Administrator  or  designee 
within  45  days  of  the  postmark  date  of 


Federal  Register  /  Vol.  59,  No.  90  /  Wednesday,  May  11,  1994  /  Rules  and  Regulations  24615 


the  request.  The  Assistant  Administrator 
may  seek  the  views  of  any  other 
persons.  The  Assistant  Administrator  or 
designee  may  hold  an  informal  hearing 
on  the  appeal.  If  the  Assistant 
Administrator  or  designee  determines 
that  an  informal  hearing  should  be  held, 
the  Assistant  Administrator  or  designee 
may  designate  an  officer  before  whom 
the  hearing  shall  be  held.  The  hearing 
officer  shall  give  notice  in  the  Federal 
Register  of  the  time,  place  and  subject 
matter  of  the  hearing.  The  appellant  and 
the  Director  or  designee  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  deemed  appropriate 
by  the  hearing  officer.  Within  60  days 
after  the  record  for  the  hearing  closes, 
the  hearing  officer  shall  recommend  a 
decision  in  writing  to  the  Assistant 
Administrator  or  designee. 

(e)  The  Assistant  Administrator  or 
designee  shall  decide  the  appeal  using 
the  same  regulatory  criteria  as  for  the 
initial  decision  and  shall  base  the 
appeal  decision  on  the  record  before  the 
Director  or  designee  and  any 
information  submitted  regarding  the 
appeal,  and,  if  a  hearing  has  been  held. 


on  the  record  before  the  hearing  officer 
and  the  hearing  officer’s  recommended 
decision.  The  Assistant  Administrator 
or  designee  shall  notify  the  appellant  of 
the  final  decision  and  the  reason(s) 
therefore  in  writing.  The  Assistant 
Administrator  or  designee’s  decision 
shall  constitute  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(0  Any  time  limit  prescribed  in  or 
established  under  this  §  925.12  other 
than  the  30-day  limit  for  filing  an  appeal 
may  be  extended  by  the  Assistant 
Administrator,  designee  or  hearing 
officer  for  good  cause. 

§  925.1 3  Consultation  with  the  state, 
affected  Indian  tribes  and  other  affected 
local  authorities. 

The  Director  shall  regularly  consult 
with  the  State  of  Washington,  the 
governing  bodies  of  tribes  with 
reservations  adjacent  to  the  Sanctuary, 
and  adjacent  county  governments 
regarding  areas  of  mutual  concern, 
including  Sanctuary  programs, 
permitting,  activities,  development,  and 
threats  to  Sanctuary  resources.  The 
Director  shall,  when  requested  by  such 


governments,  enter  into  a  memorandum 
of  understanding  regarding  such 
consultations. 

Appendix  A  to  Part  925— Olympic 
Coast  National  Marine  Sanc¬ 
tuary  Boundary  Coordinates 

[Based  on  North  American  Datum  of  1983] 


Point 

2500  square  nautical  miles 

Latitude 

Longitude 

1  . 

47‘’07'45'' 

124011  02" 

2  . 

47‘>07'45" 

124‘’58'12" 

3  . 

47'’35'05" 

125“00'00" 

4  . 

47'’40'05" 

125‘’04'44" 

5  . 

47“50'01" 

125o05'42" 

6  . 

47<’57'13" 

125‘‘29'13" 

7  . 

48''07'33" 

125°38'20" 

8  . 

48°14'46" 

125O40'59" 

9  . 

48‘‘20'12" 

125022-59" 

10  . 

48“27'49" 

12500604" 

11  . 

48'’29'59" 

124059-13" 

12  . 

48'’30'19" 

124050-42" 

13  . 

48'’29'38" 

124043-41" 

14  . 

48“27'50" 

124038-13- 

15  . 

48°23'17" 

124“38-13" 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research: 

Proposed  Actions  Under  the 
Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS,  HHS. 

ACTION:  Notice  of  proposed  actions 
under  the  NIH  guidelines  for  research 
involving  recombinant  DNA  molecules 
(51  FR  16958). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NTH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (51  FR 
16958).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
June  9-10, 1994.  After  consideration  of 
these  proposals  and  comments  by  the 
Recombinant  DNA  Advisory  Committee, 
the  Director  of  the  National  Institutes  of 
Health  will  issue  decisions  in 
accordance  with  the  NIH  Guidelines. 
OATES:  Comments  received  by  May  26, 
1994,  will  be  reproduced  and 
distributed  to  the  Recombinant  DNA 
Advisory  Committee  for  consideration 
at  its  June  9-10, 1994,  meeting. 
ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities  (ORDA), 
building  31,  room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  building  31,  room  4B11, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regaining  a  Human  Gene 
Transfer  Protocol/Drs.  Sobol  and 
Royston 

In  a  letter  dated  October  6, 1993,  Drs. 
Robert  Sobol  and  Ivor  Royston  of  the 
San  Diego  Regional  Cancer  Center,  San 


Diego,  California,  submitted  the  human 
gene  transfer  protocol  entitled:  Injection 
of  Glioblastoma  Patients  with  Tumor 
Cells  Genetically  Modified  to  Secrete 
Interleukin-2  (IL-2):  A  Phase  I  Study  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  At  the  December  2-3, 1993, 
meeting,  the  Recombinant  DNA 
Advisory  Committee  disapproved  the 
original  protocol.  The  majority  of  the 
Recombinant  DNA  Advisory  Committee 
members  concluded  that  the  preclinical 
data  derived  from  a  previous  single 
patient  protocol  was  inadequate  to 
justify  the  experiment.  The  motion  to 
disapprove  the  protocol  passed  by  a 
vote  of  10  in  favor,  5  opposed,  and  1 
abstention. 

In  a  letter  dated  April  8, 1994,  Drs. 
Sobol  and  Royston  submitted  a  revised 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

II.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Curiel 

In  a  letter  dated  April  13, 1994,  Dr. 
David  Curiel  of  the  University  of 
Alabama,  Birmingham,  Alabama, 
submitted  the  human  gene  transfer 
protocol  entitled:  Phase  I  Trial  of  a 
Polynucleotide  Vaccine  to  Human 
Carcinoembryonic  Antigen  in  Patients 
with  Metastatic  Colorectal  Cancer  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

III.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Evans  and 
Robbins 

In  a  letter  dated  April  13, 1994,  Drs. 

C.  H.  Evans  and  Paul  Robbins  of  the 
University  of  Pittsburgh,  Pittsburgh, 
Pennsylvania,  submitted  the  human 
gene  transfer  protocol  entitled:  Clinical 
Trial  to  Assess  the  Safety,  Feasibility, 
and  Efficacy  of  Transferring  a 
Potentially  Anti-arthritic  Cytokine  Gene 
to  Human  Joints  with  Rheumatoid 
Arthritis  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

IV.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Heslop,  Brenner, 
and  Krance 

In  a  letter  dated  April  6, 1994,  Drs. 
Helen  Heslop,  Malcolm  Brenner,  and 
Robert  Krance  of  the  St.  Jude  Children’s 
Research  Hospital,  Memphis, 

Tennessee,  submitted  the  human  gene 
transfer  protocol  entitled:  Use  of  Double 
Marking  with  Retroviral  Vectors  to 
Determine  Rate  of  Reconstitution  of 
Untreated  and  Cytokine  Expanded 


CD34(+)  Selected  Marrow  Cells  in 
Patients  Undergoing  Autologous  Bone 
Marrow  Transplantation  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Lyerly 

In  a  letter  dated  April  12, 1994,  Dr.  H. 
Kim  Lyerly  of  Duke  University  Medical 
Center,  Durham,  North  Carolina, 
submitted  the  human  gene  transfer 
protocol  entitled:  A  Pilot  Study  of 
Autologous  Human  Interleukin-2  Gene 
Modified  Tumor  Cells  in  Patients  with 
Refractory  or  Recurrent  Metastatic 
Breast  Cancer  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Economou, 
Glaspy,  and  McBride 

In  a  letter  dated  April  11, 1994,  Drs. 
James  Economou,  John  Glaspy,  and 
William  McBride  of  the  University  of 
California,  Los  Angeles,  California, 
submitted  a  human  gene  transfer 
protocol  entitled:  A  Phase  I  Testing  of 
Genetically  Engineered  Interleukin-7 
Melanoma  Vaccines  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval. 

VII.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Freedman 

In  a  letter  dated  March  22, 1993,  Dr. 
Ralph  Freedman  of  M.D.  Anderson 
Cancer  Center,  Houston,  Texas, 
submitted  the  human  gene  transfer 
protocol  entitled:  Use  of  a  Retroviral 
Vector  to  Study  the  Trafficking  Patterns 
of  Purified  Ovarian  Tumor  Infiltrating 
Lymphocyte  (TIL)  Populations  Used  in 
Intraperitoneal  Adoptive 
Immunotherapy  of  Ovarian  Cancer 
Patients:  A  Pilot  Study  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  At  its 
June  7-8, 1993,  meeting  the 
Recombinant  DNA  Advisory  Committee 
deferred  the  protocol  until  the 
investigators  return  to  the  full 
Recombinant  DNA  Advisory  Committee 
with  the  following: 

(1)  Data  demonstrating  efficient 
transduction  of  TIL, 

(2)  Sufficient  information  regarding 
demonstration  of  selectivity,  i.e., 
specific  trafficking  of  TIL  to  tumor, 

(3)  Complete  statistical  analysis, 

(4)  Revised  Informed  Consent 
document  in  simplified  language,  and 

(5)  Address  concerns  about  patient 
responsibility  for  research-related  costs. 
The  motion  to  defer  the  protocol 
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pending  full  Recombinant  DNA 
Advisory  Committee  review  of 
additional  infoimation  passed  by  a  vote 
of  18  in  favor,  0  opposed,  and  no 
abstentions. 

In  a  letter  dated  January  5, 1994,  Dr. 
Freedman  submitted  a  revised  protocol 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  At  its  March  3—4, 1994, 
meeting,  the  Recombinant  DNA 
Advisory  Committee  deferred  the 
protocol  until  the  investigator  returns  to 
the  full  Recombinant  DNA  Advisory 
Committee  with: 

(1)  A  modified  protocol,  which 
includes  a  revised  treatment  schema 
that  will  provide  statistically  significant 
information,  and 

(2)  A  revised  Informed  Consent 
document  that  adequately  describes  the 
procedures  that  will  be  performed  in 
language  understandable  to  lay  persons. 
The  motion  to  defer  the  protocol 
pending  full  Recombinant  DNA 
Advisory  Committee  review  of  the 
additional  information  passed  by  a  vote 
of  12  in  favor,  1  opposed,  and  no 
abstentions. 

In  a  letter  dated  April  13, 1994,  Dr. 
Freedman  submitted  a  revised  protocol 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 

VIII.  Addition  to  Appendix  D  of  the 
NIH  Guidelines  Regarding  a  Human 
Gene  Transfer  Protocol/Drs.  Deisseroth, 
Hortobagyi,  and  Champlin 

In  a  letter  dated  April  12, 1994,  Drs. 
Albert  Deisseroth,  Gabriel  Hortobagyi, 
and  Richard  Champlin  of  the  M.D. 
Anderson  Cancer  Center,  Houston, 
Texas,  submitted  the  human  gene 
transfer  protocol  entitled:  Use  of  Safety- 
Modified  Retroviruses  to  Introduce 
Chemotherapy  Resistance  Sequences 
into  Normal  Hematopoietic  Cells  for 
Chemoprotection  During  the  Therapy  of 
Breast  Cancer:  A  Pilot  Trial  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

IX.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Roth 

In  a  letter  dated  April  12, 1994,  Dr. 
Jack  Roth  of  M.D.  Anderson  Cancer 
Center,  Houston,  Texas,  submitted  the 
human  gene  transfer  protocol  entitled: 
Clinical  Protocol  for  Modification  of 
Tumor  Suppressor  Gene  Expression  and 
Induction  of  Apoptosis  in  Non-Small 
Cell  Lung  Cancer  (NSCLC)  with  an 
Adenovirus  Vector  Expressing  Wildtype 
p53  and  Qsplatin  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval. 
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X.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regaining  a  Human  Gene 
Transfer  Protocol/Dr.  Lotze 

In  a  letter  dated  April  13, 1994,  Dr. 
Michael  Lotze  of  the  University  of 
Pittsburgh,  Pittsburgh,  Pennsylvania 
submitted  the  human  gene  transfer 
protocol  entitled:  IL-12  Gene  Therapy 
Using  Direct  Injection  of  Tumor  with 
Genetically  Engineered  Autologous 
Fibroblasts  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

XI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Liu  and  Young 

In  a  letter  dated  October  7, 1993,  Drs. 
Johnson  M.  Liu  and  Neal  S.  Young  of 
the  National  Institutes  of  Health, 
Bethesda,  Maryland,  submitted  the 
human  gene  transfer  protocol  entitled: 
Retroviral  Mediated  Gene  Transfer  of 
the  Fanconi  Anemia  Complementation 
Group  C  Gene  to  Hematopoietic 
Progenitors  of  Group  C  Patients  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  At  the 
December  2-3, 1993,  meeting,  the 
Recombinant  DNA  Advisory  Committee 
deferred  the  protocol  until  the 
investigators  return  to  the  full 
Recombinant  DNA  Advisory  Committee 
with  the  following: 

(1)  Murine  data  demonstrating  in  vivo 
expression  of  the  FACC  gene  and  safety 
data  accumulated  over  a  period  of  >  4 
months  demonstrating  that  the  FACC- 
transduced  cells  do  not  produce  any 
untoward  effects,  i.e.,  malignant 
transformation: 

(2)  Data  (cited  in  Dr.  Cynthia  Dunbar’s 
December  1993  data  management 
report.  Protocol  #9206-025)  regarding 
the  possibility  that  “stem  cell  factor 
could  favor  the  growth  of  leukemic 
versus  normal  progenitors  during  ex 
vivo  culture  periods;’’  and 

(3)  Revised  eligibility  criteria  sections 
for  both  the  protocol  and  Informed 
Consent  document  that  describe  the 
necessity  for  bone  marrow  examination 
following  each  infusion. 

The  consensus  of  the  Recombinant 
DNA  Advisory  Committee  was  that  the 
investigators  were  not  required  to 
submit  this  additional  data  until  4 
weeks  prior  to  the  Recombinant  DNA 
Advisory  Committee  meeting  at  which 
the  information  is  reviewed.  Submission 
of  previously  reviewed  information  is 
not  required.  The  motion  to  defer  the 
protocol  pending  full  Recombinant  DNA 
Advisory  Committee  review  of 
additional  information  passed  by  a  vote 
of  14  in  favor,  0  opposed,  and  3 
abstentions. 

On  May  2, 1994,  Drs.  Liu  and  Young 
submitted  additional  materials  relating 
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to  the  human  gene  transfer  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 

XII.  Amendment  to  Part  I-D  of  the 
Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the 
Transfer  of  Recombinant  DNA  Into  the 
Genome  of  Human  Subjects,  NIH 
Guidelines,  Regarding  Informed 
Consent/Dr.  Zallen 

During  the  December  2-3, 1993, 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Gary  Ellis,  Director  of  the 
Office  for  Protection  from  Research 
Risks  (OPRR),  NIH,  Bethesda,  Maryland, 
responded  to  the  written  comments 
submitted  by  Dr.  Zallen,  Chair  of  the 
Working  Group  on  Informed  Consent 
Issues.  Dr.  Ellis  noted  the  Recombinant 
DNA  Advisory  Committee’s  concern 
regarding  specific  issues  that  should  be 
addressed  in  human  gene  transfer 
protocol  Informed  Consent  documents, 
i.e.,  request  for  autopsy, 
recommendations  for  male/female 
contraception,  separate  Informed 
Consent  documents  when  gene  therapy 
is  separate  from  a  clinical  protocol, 
commitment  to  long-term  patient 
follow-up,  and  financial  responsibility 
of  the  institution  for  all  research-related 
costs.  During  his  presentation.  Dr.  Ellis 
provided  the  Recombinant  DNA 
Advisory  Committee  with  background 
information  regarding  the  roles  of  both 
OPRR  and  local  Institutional  Review 
Boards  (IRB)  in  the  review  of  research 
proposals  involving  human  subjects.  Dr. 
Ellis  recommended  that  the 
Recombinant  DNA  Advisory  Committee 
draft  a  letter  outlining  its  specific 
recommendations  to  OPRR  for 
distribution  and  consideration  by  the 
local  IRBs. 

In  a  memorandum  dated  December 
23, 1993,  Dr.  Ellis  further  clarified  the 
avenues  that  should  be  pursued  by  the 
Recombinant  DNA  Advisory  Committee 
with  regard  to  the  “quality  and  content 
of  informed  consent  documents  into 
constructive  changes  in  the  informed 
consent  process,’’  specifically  in 
relation  to  human  gene  transfer.  Dr.  Ellis 
recommended  that  the  Points  to 
Consider  should  be  amended  to 
introduce  consistency  in  the  Informed 
Consent  document  language. 

During  the  March  3-4, 1994, 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Doris  Zallen,  ciair  of  the 
Working  Group  on  Informed  Consent, 
provided  a  summary  of  the  proposed 
amendments  to  Part  I-D,  Informed 
Consent  of  the  Points  to  Consider.  Two 
versions  of  revised  Part  I-D  were 
presented: 
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(1)  The  version  drafted  by  the  working 
group,  and 

(2)  A  modified  version  incorporating 
the  modifications  suggested  by  Mr.  Alex 
Capron.  The  Recombinant  DNA 
Advisory  Committee  recommended  that 
the  working  group  should  develop  a 
consolidated  version  of  part  I-D  which 
includes  language  from  both  proposed 
documents.  The  Recombinant  DNA 
Advisory  Committee  suggested  that 
questions  should  be  prefaced  with  an 
explanation  as  to  the  necessity  for  the 
requested  information. 

On  April  27, 1994,  Dr.  Zallen 
submitted  revised  amendments  to  part 
I-D,  Informed  Consent,  of  the  Points  to 
Consider  in  response  to  the  specific 
comments  posed  by  the  Recombinant 
DNA  Advisory  Committee  at  its  March 
3—4, 1994,  meeting.  The  proposed 
amendments  read: 

Part  I-D  Informed  Consent 

‘‘In  accordance  with  the  requirements 
of  DHHS  regulations  for  the  protection 
of  human  subjects  (45  CFR  part  46), 
investigators  shall  indicate  how  subjects 
will  be  informed  about  the  proposed 
study,  the  manner  in  which  their 
consent  will  be  solicited,  and  that  the 
informed  consent  form  makes  clear  the 
special  requirements  of  gene  transfer 
research. 

Part  1-D-l.  Communication  of  the 
Study  to  Potential  Participants 

Part  I-D-l-a.  Which  members  of  the 
research  group  and/or  institution  will  be 
responsible  for  contacting  potential 
participants  and  for  describing  the  study 
to  them?  What  procedures  will  be  used 
to  avoid  potential  conflicts  of  interest  if 
the  investigator  is  also  providing 
medical  care  to  potential  subjects? 

Part  I-D-l-b.  Where  will  discussions 
or  other  means  of  informing  individuals 
about  the  proposed  study  take  place? 

Part  I-D-l-c.  How  will  the  major 
points  covered  in  Parts  I-A  through  I- 
C  of  the  Points  to  Consider  be  disclosed 
to  potential  participants  and/or  their 
parents  or  guardians  in  language  that  is 
understandable  to  them? 

Part  I-D-l-d.  What  is  the  length  of 
time  that  the  potential  participants  will 
have  to  make  a  decision  about  their 
participation  in  the  study? 

Part  I-D-l-e.  If  the  study  involves 
pediatric  or  mentally  handicapped 
subjects,  how  will  the  assent  of  each 
person  be  obtained? 

Part  I-D-2.  Informed  Consent  Document 

"Investigators  submitting  human  gene 
transfer  proposals  for  Recombinant  DNA 
Advisory  Committee  review  must 
include  the  Informed  Consent  document 
as  approved  by  tbe  local  Institutional 


Review  Board.  A  separate  consent 
document  should  be  used  for  the  gene 
transfer  portion  of  a  research  project 
when  gene  transfer  is  used  as  an  adjunct 
in  the  study  of  another  technique,  such 
as  when  the  gene  is  used  as  a  ‘marker’ 
or  when  it  is  used  to  enhance  the  power 
of  immunotherapy  for  cancer. 

“Because  of  the  relative  novelty  of  the 
procedures  that  are  used,  the  potentially 
irreversible  consequences  of  the 
procedures  performed,  and  the 
possibility  that  many  of  the  potential 
risks  remain  undefined,  the  Informed 
Consent  document  shall  include  the 
following  specific  information  in 
addition  to  any  requirements  of  the 
DHHS  regulations  for  the  protection  of 
human  subjects  (45  CFR  part  46). 

Indicate  if  each  of  the  specified  items 
appears  in  the  consent  form  or,  if  not  in 
the  consent  form,  how  those  items  will 
be  presented  to  potential  subjects. 
Include  an  explanation  if  any  of  the 
following  items  is  omitted  from  the 
consent  process  or  document. 

Part  I-D-2-a.  General  Requirements  of 
Human  Subjects  Research 

Part  I-D-2-a-(  1 ).  Description/purpose 
of  study.  “The  subjects  should  be 
provided  a  detailed  explanation  in  non¬ 
technical  language  of  the  purpose  of  the 
study  and  the  procedures  associated 
with  the  conduct  of  the  proposed  study, 
including  a  description  of  the  gene- 
transfer  component. 

Part  I-D-2-a-(2).  Alternatives.  “The 
consent  form  should  indicate  the  , 
availability  of  other  therapies,  including 
the  possibility  of  other  investigational 
therapies  and  approaches. 

Part  I-D-2-a^3).  Voluntary 
participation.  “The  subjects  should  be 
informed  that  participation  in  the  study 
is  voluntary  and  that  failure  to 
participate  in  the  study,  or  withdrawal 
of  consent,  will  not  result  in  any  penalty 
or  loss  of  benefits  to  which  the  subjects 
are  otherwise  entitled. 

Part  I-D~2-a-(4).  Benefits.  “The 
subjects  should  be  provided  with  an 
accurate  description  of  the  possible 
benefits,  if  any,  of  participating  in  the 
proposed  study.  For  experiments  which 
are  not  reasonably  expected  to  provide 
a  therapeutic  benefit  to  subjects,  the 
consent  form  shall  clearly  state  that  np 
direct  clinical  benefit  to  subjects  is 
expected  to  occur  as  a  result  of 
participation  in  the  study,  although 
knowledge  may  be  gained  that  may 
benefit  others. 

Part  I-D-2-a-(5).  Possible  risks, 
discomforts,  and  side  effects.  “There 
should  be  a  clear  itemization  in  the 
consent  form  of  types  of  adverse 
experiences,  the  relative  severities,  and 
the  expected  frequencies.  For 


consistency  of  definition,  side  effects 
that  are  listed  as  mild  should  be  ones 
which  do  not  require  a  therapeutic 
intervention.  Moderate  side  effects 
require  an  intervention.  Severe  side 
effects  are  potentially  fatal  or  life- 
threatening,  disabling,  or  require 
prolonged  hospitalization.  Rare  side 
effects  occur  in  less  than  one  in  one 
thousand  subjects,  uncommon  side 
effects  in  less  than  1%  of  subjects, 
common  side  effects  in  one  to  10%  of 
subjects,  and  frequent  side  effects  are 
those  which  occur  in  more  than  10%  of 
subjects. 

“The  consent  form  should  provide 
information  regarding  the  approximate 
number  of  people  who  have  received 
the  genetic  material  under  study.  It  is 
also  necessary  to  warn  potential  subjects 
that  for  genetic  materials  previously 
used  in  relatively  few  or  no  humans, 
unforeseen  risks  are  possible,  including 
ones  that  could  be  severe. 

“Any  possible  adverse  medical 
consequences  that  may  occur  if  the 
subjects  withdraw  from  the  study  once 
the  experiment  has  started  should  be 
indicated. 

“Part  I-D-2-a-(6).  Costs.  “The 
subjects  should  be  provided  with 
information  about  any  financial  costs 
associated  with  their  participation  in 
the  experiment  and  in  the  long-term 
follow-up  to  the  experiment  that  are  not 
covered  by  the  investigators  or  the 
institutions  involved.  Comparable 
financial  information  for  other  available 
alternatives,  including  other 
investigational  therapies,  should  also  be 
provided. 

“In  the  consent  form,  subjects  should 
be  informed  about  the  extent  to  which 
they  will  be  responsible  for  any  costs  for 
medical  treatment  required  as  a  direct 
result  of  research-related  injury. 

Part  I-D-2-b.  Specific  Requirements  of 
Gene  Transfer  Research 

Part  I-D-2-b-(  1 ).  Use  of  barrier 
contraception.  “To  avoid  the  possibility 
that  any  of  the  reagents  employed  in 
gene  transfer  research  could  cause  harm 
to  a  developing  fetus,  female  subjects 
should  be  informed  that  they  should  not 
be  pregnant  during  the  course  of  their 
participation  in  the  study.  Both  male 
and  female  subjects  should  be  informed 
when  barrier  contraception  is  required 
""during  the  active  phase  of  their 
participation  in  the  study. 

Part  I-D-2-b-l2}.  Long-term  follow¬ 
up.  “To  permit  evaluation  of  long-term 
safety  and  efficacy  of  gene  transfer,  the 
prospective  subjects  should  be  informed 
that  they  are  expected  to  cooperate  in 
long-term  follow-up  that  extends 
beyond  the  active  phase  of  the  study.  A 
list  should  be  provided  in  the  consent 
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form  of  persons  who  can  be  contacted 
in  the  event  that  questions  arise  during 
the  follow-up  period.  The  principal 
investigator  should  request  that  subjects 
always  keep  the  laboratory  informed  of 
a  current  address  and  telephone 
number. 

“The  subjects  should  also  be  informed 
that  any  significant  findings  resulting 
from  the  study  will  be  made  known  to 
them  and/or  their  parent  or  guardian 
including  new  information  about  the 
experimental  procedure,  the  physical 
reactions  experienced  by  other 
individuals  involved  in  the  study,  and 
any  long-term  effects  that  have  been 
noted. 

“Part  I-D-2-b-{3).  Request  for 
autopsy.  “To  obtain  vital  information 
about  the  safety  and  efficacy  of  gene 
transfer,  subjects  should  be  informed 
that  at  the  time  of  death,  whenever  that 
may  occur,  an  autopsy  will  be  requested 
and  that  they  should  advise  their 
families  of  this  request  and  of  its 
scientific  and  medical  importance. 

Part  I-D-2-b-(4).  Interest  of  media 
and  others  in  the  research.  To  alert  the 
subjects  that  others  may  have  an  interest 
in  the  innovative  character  of  the 
experiment  and  the  status  of  treated 
subjects; 

“The  subjects  should  be  informed  that 
the  institution  and  investigators  will 
make  every  effort  to  provide  protection 
from  tiie  media  in  an  effort  to  protect 
participants’  privacy; 

“The  subjects  should  be  informed  that 
representatives  of  applicable  Federal 
agencies  (e.g.,  NIH,  Food  and  Drug 
Administration),  representatives  of 
collaborating  institutions,  vector 
suppliers,  etc.,  will  have  access  to 
medical  records  of  the  participants.” 

XIII.  Deletion  of  Appendix  L  of  the  NIH 
Guidelines  Regarding  Release  Into  the 
Environnient/Dr.  Wivel 

On  April  29, 1994,  Dr.  Nelson  Wivel 
of  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland,  requested  that 
Appendix  L,  Release  into  the 
Environment  of  Certain  Plants,  be 
deleted  from  the  NIH  Guidelines. 

The  Office  of  Recombinant  DNA 
Activities  (ORDA)  requests  that 
Appendix  L,  Release  into  the 
Environment  of  Certain  Plants,  be 
deleted  from  the  NIH  Guidelines  based 
on  the  following: 

(1)  Section  I  of  the  NIH  Guidelines 
allows  experiments  to  proceed  that  are 
review’ed  and  approved  by  another 
Federal  agency  that  has  jiuisdiction  for 
review  and  approval  without  the 
necessity  for  NIH  review  or  approval  (52 
FR  31849): 


(2)  The  Recombinant  DNA  Advisory 
Committee  has  not  reviewed  any 
deliberate  release  experiment  involving 
recombinant  DNA  since  1984; 

(3)  At  its  May  30-31, 1991,  meeting, 
the  Recombinant  DNA  Advisory 
Committee  recommended  that  Section 
III-A-2  be  deleted  from  the  NIH 
Guidelines:  and 

(4)  Experiments  involving  deliberate 
release  into  the  environment  are 
currently  reviewed  within  tlie 
framework  of  existing  Federal 
regulations,  i.e.,  the  Environmental 
Protection  Agency  (EPA)  and  the  United 
States  Department  of  Agriculture 
(USDA). 

Section  1  of  the  NIH  Guidelines  was 
amended  on  August  24, 1987,  such  that 
any  recombinant  DNA  experiment 
(other  than  human  gene  transfer)  may 
proceed  without  Recombinant  DNA 
Advisory  Committee  and  NIH  approval 
if  it  has  been  reviewed  and  approved  by 
another  Federal  agency  that  has 
jurisdiction  over  such  a  proposal.  The 
amended  version  (52  FR  31849)  of 
Section  I  reads  as  follows: 

Section  I- A.  Purpose 

“*  •  *  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
NIH  review  or  approval  *  * 

On  December  6, 1990,  the 
Recombinant  DNA  Advisory  Committee 
Planning  Subcommittee  recommended 
that  the  requirement  for  Recombinant 
DNA  Advisory  Committee  review  of 
experiments  involving  deliberate 
environmental  release  of  organisms 
containing  recombinant  DNA  be 
eliminated  from  the  NIH  Guidelines. 
This  recommendation  reflected  the  fact 
that  the  Federal  regulatory  agencies,  the 
USDA  and  EPA,  are  responsible  for  the 
review  and  approval  of  environmental 
release  experiments.  The  Recombinant 
DNA  Advisory  Committee  reviewed  the 
request  and  recommended  that  the 
following  sections  be  deleted  from  the 
NIH  Guidelines: 

Section  III-A-2 

Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA  except  those  listed 
below.  The  term  “deliberate  release”  is 
defined  as  a  planned  introduction  of 


recombinant  DNA-containing 
microorganisms,  plants,  or  animals  into 
the  environment. 

Section  lll-A-2-a.  Introductions 
conducted  under  conditions  considered 
to  be  accepted  scientific  practices  in 
which  there  is  adequate  evidence  of 
biological  and/or  physical  control  of  the 
recombinant  DNA-containing 
organisms.  The  nature  of  such  evidence 
is  described  in  appendix  L. 

Section  in-A-2-b.  Deletion 
derivatives  and  single  base  changes  not 
otherwise  covered  by  the  NIH 
Guidelines. 

Section  IIl-A-2-c.  For 
extrachromosomal  elements  and 
microorganisms  (including  viruses), 
rearrangements  and  amplifications 
within  q  single  genome.  Rearrangements 
involving  the  introduction  of  DNA  from 
different  strains  of  the  same  species 
would  not  be  covered  by  this 
exemption. 

Based  on  these  amendments  to  the 
NIH  Guidelines,  that  have  previously 
been  recommended  by  the  Recombinant 
DNA  Advisory  Committee,  and  the  fact 
that  the  principals  of  planned 
introduction  are  now  in  place  which 
provide  a  risk-assessment  method  by 
other  Federal  regulatory  agencies,  the 
Office  of  Recombinant  DNA  Activities 
requests  that  Appendix  L  be  deleted 
from  the  NIH  Guidelines. 

Appendix  L  will  be  deleted  as 
follows: 

Appendix  L.  Release  Into  the 
Environment  of  Certain  Plants 

Appendix  L-I.  General  Information 
“Appendix  L  specifies  conditions  under 
which  certain  plants  as  specified  below,  may 
be  approved  for  release  into  the  environment. 
Experiments  in  this  category  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  proposed  experiment  to 
NIH,  review  by  the  RAC  Plant  Working 
Group,  and  specific  approval  by  the  NIH 
Director.  Such  experiments  also  require  the 
approval  of  the  IBC  before  initiation. 
Information  on  specific  experiments  which 
have  been  approved  will  be  available  in 
ORDA  and  will  be  listed  in  appendix  L-lII 
when  the  Guidelines  are  republished. 

“Experiments  which  do  not  meet  the 
specifications  of  appendix  L-Il  fall  under 
section  Ill-A  and  require  RAC  review  and 
NIH  and  IBC  approval  before  initiation. 

Appendix  L-II.  Criteria  Allowing  Review  by 
the  RAC  Plant  Working  Group  Without  the 
Requirement  for  Full  RAC  Review 
“Approval  may  be  granted  by  ORDA  in 
consultation  with  the  Plant  Working  Group 
without  the  requirement  for  full  RAC  review 
(IBC  review  is  also  necessary)  for  growing 
plants  containing  recombinant  DNA  in  the 
field  under  the  following  conditions: 

Appendix  L^II-A.  The  plant  species  is  a 
cultivated  crop  of  a  genus  that  has  no  species 
known  to  be  a  noxious  weed. 
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Appendix  L-Ih-B.  The  introduced  DNA 
consists  of  well/characterized  genes 
containing  no  sequences  harmful  to  humans, 
animals,  or  plants. 

Appendix  L-lh-C.  The  vector  consists  of 
DNA: 

(i)  From  exempt  host-vector  systems  (see 
Appendix  C); 

(ii)  From  plants  of  the  same  or  closely 
related  species; 

(iii)  From  nonpathogenic  prokarj'otes  or 
nonp>athogenic  lower  eukaryotic  plants; 

(iv)  From  plant  pathogens  only  if 
sequences  resulting  in  production  of  disease 
symptoms  have  been  deleted;  or 

(v)  Chimeric  vectors  constructed  from 
sequences  defined  in  (i)  or  (iv)  above.  The 
DNA  may  be  introduced  by  any  suitable 
method.  If  sequences  resulting  in  production 
of  disease  symptoms  are  retained  for 
purposes  of  introducing  the  DNA  into  the 
plant,  greenhouse-grown  plants  must  be 
shown  to  bo  free  of  such  sequences  before 
such  plants,  their  derivatives,  or  seed  can  be 
used  in  field  tests. 

Appendix  L-II-D.  Plants  are  grown  in 
controlled  access  fields  under  specified 
conditions  appropriate  for  the  plant  under 
study  and  the  geographical  location.  Such 
conditions  should  include  provisions  for 
using  good  cultural  and  pest  control 
practices,  for  physical  isolation  from  plants 
of  the  same  species  outside  of  the 
experimental  plot  in  accordance  with 
pollination  characteristics  of  the  species,  and 
the  prevention  of  plants  containing 
recombinant  DNA  from  becoming  established 
in  the  environment.  Review  by  the  IBC 
should  include  an  appraisal  by  scientists 
knowledgeable  of  the  crop,  its  production 


practices,  and  the  local  geographical 
conditions.  Procedures  for  assessing 
alterations  in  and  the  spread  of  organisms 
containing  recombinant  DNA  must  be 
developed.  The  results  of  the  outlined  tests 
must  be  submitted  for  review  by  the  IBC 
Copies  must  also  be  submitted  to  the  Plant 
Working  Group  of  the  RAC. 

XIV.  Amendment  to  Part  VI  of  the 
Points  To  Consider,  NIH  Guidelines, 
Regarding  Expedite  Review/Dr.  Wivel 

On  April  29, 1994,  Dr.  Nelson  Wivel 
of  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland,  requested  that  part 
VI,  Procedures  to  be  Followed  for 
Expedited  Review,  of  the  Points  to 
Consider  be  amended  to  clarify 
submission  requirements  for  Expedited 
Review. 

The  Procedures  to  be  Followed  for 
Expedited  Review  currently  reads: 

“4.  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  review  for  all  gene  transfer 
protocols.” 

The  proposed  amendment  reads: 

”4,  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  review  for  all  gene  transfer 
protocols;  therefore,  submission  of  the 
Points  to  Consider  is  required.” 

OMB’s  “Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements”  (45  FR 
39592,  June  11, 1980)  requires  a 


statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  lists  In  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated;  May  4, 1994, 

Suzanne  Medgyesi-Mitschang, 

Acting  Deputy  Director  for  Science  Policy  ana 
Technology  Transfer. 

|FR  Doc.  94-11466  Filed  5-10-94;  8:45  am) 
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Title  3 —  Presidential  Determination  No.  94-23  of  May  3,  1994 

The  President  Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 

and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $5,000,000  be  made  available 
from  the  U,S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  Rwandan  and  Burundi  refugees,  return¬ 
ees,  displaced  persons,  and  conflict  victims.  These  funds  may  be  contributed 
to  international,  governmental,  and  non-governmental  organizations,  as  ap¬ 
propriate. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


IFR  Doc.  94-11623 
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Proclamation  6686  of  May  9,  1994 

Asian/Pacific  American  Heritage  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Pacific  Ocean  is  ringed  by  some  of  the  most  populous,  dynamic,  and 
promising  countries  the  world  has  ever  known.  So  rapid  has  the  progress 
been  in  this  region  that  the  new  Pacific  community  has  come  to  exemplify 
the  ideals  of  growth  and  prosperity.  America  is  well-placed  to  play  a  major 
role  in  that  thriving  community,  not  only  because  of  geography  and  history, 
but  also  because  of  the  leading  role  that  countless  Americans  of  Asian/ 
Pacific  descent  play  in  our  diverse  society. 

Americans  of  Asian  and  Pacific  ancestry  share  twin  heritages — the  stimulating 
cultural  legacy  of  the  lands  of  their  ancestors  and  the  liberty  that  is  the 
birthright  of  every  American.  Drawing  on  the  values  and  customs  of  their 
homelands  and  their  expectations  of  America’s  promise,  Asian/Pacific  Ameri¬ 
cans  have  long  helped  to  advance  and  enrich  our  Nation.  We  can  all  be 
profoundly  grateful  for  their  contributions  to  every  field  of  human  endeavor, 
from  science,  law,  and  literature  to  agriculture,  commerce,  government,  and 
the  arts. 

Many  of  these  achievements  have  been  the  work  of  brave  and  tireless  immi¬ 
grants  who,  through  determination,  creativity,  intelligence,  and  dedication 
to  American  ideals  of  freedom  and  fairness,  have  added  strong  threads 
to  the  fabric  of  America’s  multicultural  society.  As  they  have  built  a  commu¬ 
nity  of  tremendous  talent  and  breadth,  they  have  helped  our  country  to 
usher  in  this  new  era  of  great  opportunity  and  unlimited  hope. 

To  honor  the  achievements  of  Asian/Pacific  Americans  and  to  recognize 
their  contributions  to  our  Nation,  the  Congress,  by  Public  Law  102-450, 
has  designated  the  month  of  May  of  each  year  as  “Asian/Pacific  American 
Heritage  Month.” 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  May  1994,  as  Asian/Pacific 
American  Heritage  Month.  I  call  upon  the  people  of  the  United  States 
to  observe  this  occasion  with  appropriate  programs,  ceremonies,  and  activi¬ 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  cf 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 


|FR  Doc.  94-11657 
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Proclamation  6687  of  May  9,  1994 

Older  Americans  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Each  year  over  2  million  of  us  become  older  Americans — entering  a  time 
of  life  that  can  bring  new  freedom,  new  choices,  and  new  beginnings. 
Retirement  years  offer  the  freedom  to  strengthen  family  bonds  and  to  share 
knowledge  and  talents  with  friends  and  family  members.  It  can  be  a  time 
to  engage  in  cultural,  intellectual,  and  recreational  activities  with  others 
and  to  provide  them  with  the  guidance  that  comes  from  a  lifetime  of  experi¬ 
ence.  It  can  be  a  time  of  new  beginnings — used  to  pursue  a  second  career, 
to  gain  more  education,  or  to  engage  in  volunteer  work  that  makes  our 
neighborhoods,  communities,  and  the  world  a  better  place  in  which  to 
live. 

To  enjoy  these  opportunities,  we  must  take  greater  responsibility  in  planning 
for  a  long  life.  Maintaining  a  healthy  lifestyle  and  staying  physically  fit 
can  help  us  to  make  the  most  of  these  new  freedoms,  choices,  and  beginnings. 
While  we  in  Government  work  to  promote  universal  health  care  coverage 
for  all  Americans,  all  of  us  can  encourage  friends  and  families  to  pursue 
daily  practices  that  promote  physical  and  mental  well-being. 

This  year’s  Older  Americans  Month  celebration  centers  around  the  theme 
of  long  life  and  good  health  with  the  slogan — “Aging;  An  Experience  of 
a  Lifetime.”  I  am  asking  all  Americans  to  help  make  this  theme  a  reality 
by  striving  to  achieve  healthy  and  productive  lifestyles. 

Each  year,  we  are  learning  new  ways  to  promote  longer,  healthier,  and 
more  rewarding  lives.  We  can  do  this  by  learning  to  eat  nutritiously,  by 
giving  up  smoking,  by  moderating  our  consumption  of  alcoholic  beverages, 
and  by  entering  into  a  personal  or  group  fitness  program.  New  studies 
show  that  regardless  of  age,  it’s  never  too  late  to  improve  health  and  vitality. 

NOW,  THEREFOPvE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  May  1994, 
as  Older  Americans  Month.  I  call  upon  individual  Americans,  representatives 
of  government  at  all  levels,  businesses,  and  community,  volunteer,  and 
educational  groups  to  work  to  increase  opportunities  for  older  Americans 
and  to  adopt  healthier  lifestyles. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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